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PROCEEDINGS. 


Hall  op  the   House   of  Rkprksentatives, 

Montgomery,   Ala,   June    19th,   1903. 

The  Twenty-Sixth  Annual  Meeting  of  the  Alabama  State 
Bar  Association  was  called  to  order  by  the  President,  Law- 
rence Cooper,  Esq.,  in  the  Hall  of  the  House  of  Representa- 
tives in  the  Capitol  at  Montgomery,  Alabama,  at  10  o'clock, 
on  Friday,  June  19th,  1908. 

Mr.   Owen  : 

Mr.  President,  In  the  absence  of  Mr.  Bestor,  Chairman  of 
the  Central  Council,  I  desire  to  present  the  names  of  certain 
gentlemen,  who  are  present,  for  membership  in  the  Associa- 
tion. I  do  this  now  in  order  that  they  may  take  pa -t  in  the 
deliberations  of  the  Association.  I  nominate  for  member- 
ship in  the  Association  the  following  :  Robert  L.  Hipp,  Ksq., 
of  Cullman;  Leon  Weil,  Esq.,  of  Montgomery;  Charles  R. 
Bricken,  Esq.,  of  Luverne  ;  C.  0.  Timmerman,  Esq.,  of 
Prattville ;  C.  S.  Rabb,  Esq.,  of  Evergreen.  I  move  that 
the  Secretary  be  instructed  to  cast  the  vote  of  the  Association 
for  these  gentlemen. 

The  motion  was  adopted  and  the  Secretary  cast  the  vote 
of  the  Association  for  the  n-minees,  whereupon  the  President 
declared  them  elected  members  of  the  Association. 

The  President :    " 

The  first  business,  Gentlemen,  is  the  Address  of  the  Pres- 
ident of  the  Association,  which  I  will  now  read  : 

(^Appendix.) 
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The  President : 

The  next  business  in  order  is  the  report  of  the  Central 
Council. 

Mr.  Gates  : 

Mr.  President,  I  received  some  days  since  the  report  of  the 
Central  Council,  prepared  by  Mr.  Bestor,  the  Chairman  of 
the  Council.  In  sending  me  this  report,  he  informed  me 
that  he  was  going  with  his  family  to  Europe,  and  could  not 
be  present  to  present  thu  report  in  person.  I  will  ask  the 
Secretary  to  read  the  report. 

The  Secretary  then  read  the  report  of  the  Central  Council. 

The  President : 

The  next  business  on  the  program  is  the  report  of  the 
Treasurer. 

Mr.    Troy,   Treasurer  of  the    Association,    then  read  his  -^ 

report  as  follows : 

TREASURER'S  REPORT. 

MONTTGOMERY,  Ala  ,  June  18,  1903. 

Mr,  President  and  Gentlemen  of  the  Association  : 

.The  Treasurer  submits  the  following  report  of  the  finances  of  the 
Association  for  the  year  ending  June  18,  1908  : 

RECEIPTS. 

To  balance  on  hand  at  meeting  July  2,  1902 $  392  55 

To  cash  received  from  annual   dues 815  00 

Total $1,207  55 

DISBURSEMENTS. 
1902. 

July    2    By   cash  collection  of  dues     $       2  00 

July    5      *•        '*     telegram  Ga.  Bar  Association  I  50 

July  10      "        *'     stamps 3  00 

July  11      •*        *'     stenographer  nt  meeting 17  50 

July  11      **        "    Paul  Speake,  Ch'n  Committee 

on  account  dinner  to  Associ'n        100  00 
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Oct.     3     "       "    postage  on    Proceedings  25th 

Annual  Meeting $  18  40 

Oct  21      •*        ••    book  of  drafts 25 

Oct.   24     *'        "    stamps 1  00 

Nov.  21     "        **    discount  on  drafcs 65 

Dec.    4     "        **    Brown  Printing  Co.  500  copies 

Proceedings  25th  Annual 

Meeting 159  40 

Dec.  10    "        **    postage  on  Preei  lent's  Circalar 

Letter 1  50 

1903. 

Feb.  26     **        *'    postage  on  notice  of  dues 4  00 

M'ch  2     *•        **    Ala.    Printing   Co.    Notice  of 

dues  and  envelopes 2  75 

Apl22     "        "    stamps 100 

May   8     *'        *'    exchange  on  drafts 5  85 

May  18     •*        '*    stamps 100 

June  5     **        "    postage  on  prog's  26th  Meeting  5  00 

June  16     "        *•    Montgomery    Shooting    Club, 

rent  of  Lake  on  20th 15  00 

June  16     **        **    BrowQ    Printing    Co.    letter 

heads,  cards  and  etc 12  25 

June  16     •»        **    Secretary  salary  to  July  1st..        300  00    $662.05 

The  balance  remainin^^  on  hand  is $  555.50 

Alexander  Troy,  Treasurer. 

Audited  and  approved  June  18,  1903. 

R.  F.  LiGON, 
Geo.  w.  Jones, 
Sub  Committee  of  Executive  Committee. 

On  motion  of  Mr.  Ligon,  the  report  of  the  Treasurer  was 
adopted  and  filed. 

Mr.  President : 

The  next  business  in  order  is  the  report  of  the  Executive 
Committee. 

Mr.  Ligon : 

I  am  a  member  of  the  Executive  Committee,  and  in  the 
absence  from  the  city  of  Mr.  Graham,  the  Chairman  of  the 
Committee,  I  will  read  the  report. 
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REPORT  OF  THE  EXECUTIVE  COMMITTEE. 

"vThe  Committee  has  held  meetings  from  time  to  tioje  as  \v»i8  found 
necessiry  for  the  transaction  of  business. 

The  Committee  has  examined  the  accounts  of  "the  Treasurer. 
Messrs.  R.  F.  Ligon  a'  d  Lreo.  W.  Jones,  a  sub  committee  appointed 
for  the  purpose,  examined  and  audited*  the  books,  and  checked  the 
vouchers  aud  found  thes:ime,  in  all  particulars,  correci. 

It  was  the  opinion  of  the  ComuiitttH^  tljHt  ;i  ))''}tter  ittend  :nce  at  this 
meeting  of  the  Association  would  be  secured  if  the  pbice  of  meeting 
was  fixed  at  Montgomery  and  at  a  time  af  er  thi^  adjournment  of 
mjst  of  the  Courts  in  the  Slate  exi^ept  the  .Supreme  Cuurt,  aud  prior 
to  the  time  when  the  Fall  Couris  would  bt'j^in  th*-ir  s?(s.sions. 

The  Committee  accordingly  fixed  the  Ciry  of  Montgomery  as  the 
place,  and  the  19th  and  2()th  of  June  as  the  time  for  Lolding  the  26th 
Annual  Meeting  oi:  the  Association. 

.The  Committee  iuv. ted  members  of  the  bar  to  read  paj- era  before 
the  Association,  and  thosn  of  them  who  have  accepce  1  h^ve  been 
announced  in  the  printed  program— a  copy  of  which  has  been  mailed 
by  the  Secretary  t )  each  nitiui  )erof  the  AssoL'iatlon. 

On  the  invitation  of  your  Jommittee,  Hon.  Edward  M.  Shepird,  of 
New  York,  one  of  the  greatest  awyers  and  most  distinguished  citi- 
zens of  our  country,  has  accepted  and  will  deliver  the  Annual  Address 
before  this  meeting.  We  congratulai.i  the  xV^sociation  on  his  accept- 
ance of  the  invitation. 

Since  our  last  meeting  four  members  of  the  As^^ociation  have  died  : 
Hon.  W.  C.  Bibb  of  Montgomery,  Ihni  John  H.  Caldwell  of  Jackson- 
ville, Hon.  Teanent  Lomax  of  Montgomery,  and  Hon.  R  H.  Lowe  of 
Huntsville.  We  sug^'est  the  appointu  ent  of  a  committe  for  the 
purpose  of  preparing  suitable  memorial  t-ketche?  of  these  disbin 
guished  members  of  the  Ass  elation  for  publication  in  our  pro- 
ceedings. 

The  Committee  has  made  all  necessary  :  rr  ingements  to  give  a 
dinner  to  the  members  ol*  the  Ass:x'iation  at  Jackson  s  Lake  on  Satur- 
day, the  2()th  mst.  The  Louisville  &  Nashville  Railroad  Company  has 
placed  a  train  at  the  disp  sal  of  the  Association  for  th  purpose  of  the 
meeting  on  Saturday.  Respectfully  pubmi'ted, 

E.  A.  Graham,  Ckairman, 
R.  F.  Ligon, 
Ray  Rush  ton, 
Geo.  W.  Jonks. 
At>ex  Tuoy,  Ex- Officio, 
Executive  Committee. 
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On  motion,  this  report  was  received  and  filed. 

On  motion  of  the  Secretary,  the  report  of  the  .Committee 
on  Jurisprudence  and  Law  Reform  was  passed,  as  the  Chair- 
man of  the  Committee,  Frank  S.  White,  Esq.,  was  absent, 
being  engaged  in  the  trial  of  a  case  in  Court  at  Birming- 
ham, and  had  not  furnishel  the  Secretary  with  his  report. 

On  motion,  an  informal  recess  was  had  to  afford  the  mem- 
bers of  the  Association  an  opportunity  of  meeting  Hon. 
Edward  M.  Shepard  who  had  arrived  from  New  York  to 
deliver  the  Annual  Address  before  the  Association. 

On  reassembling,  the  President  introduced  Mr.  Shepard  to 
the  Association  in  the  following  words  : 

Ladies  and  Gentlemen  :  We  are  singularly  delighted  to- 
day in  the  presence  of  a  distinguished  citizen  of  the  State  of 
New  York.  We  are  honored  in  the  presenee  of  the  Hon. 
Edward  M.  Shepard,  who  will  address  you  on  this  occasion. 

Mr.  Shepard  then  delivered  his  address. 
{Appendix.') 

The  Secretary  : 

.  Mr.  President,  I  move  that  the  thanks  of  the  Alabama 
State  Bar  Association  be  tendered  to  Mr.  Shepard  for  his 
.able,  entertaining  and  eloquent   address. 

Mr.   Coleman : 

Mr.  President,  I  offer  an  amendment  to  the  motion,  that 
Mr.  Shepard  be  elected  an  honorary  member  of  the  Associa- 
tion, which  motion,  as  amended,  was  unanimously  adopted. 

The  Association  then  adjourned  until  4 .  30  o'clock  P.  M. 

Afternoon  Session. 

The  meeting  was  called  to  order  at  4:30  by  the  President. 

The  Secretary : 

In  the  absence  of  the  members  of  the  Central  Council,  I 
propose  Mr.  J.  T.  Letcher,  of  Montgomery,  for  membership 
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in  ijie  Association.  On  motion,  the  Secretary  cast  the  vote 
of  the  Association  for  Mr.  Letcher,  and  he  was  elected  a 
member  of  the  Association. 

Mr.  Blakey: 

Mr.  President,  this  morning  when  the  report  of  the 
Central  Council  was  read,  taking  the  facts  as  they  appeared 
from  the  face  of  the  report,  and  without  any  knowledge  of 
the  particulars  of  the  case,  I  moved  that  that  report  be 
printed  as  a  part  of  the  minutes  of  this  Association,  and  also 
to  endorse  and  ratify  the  action  of  the  Central  Council.  I 
desire  now  to  make  a  motion  to  reconsider  that  motion. 

Mr.  Nathan: 

I  suggest  that  probably  a  question  of  that  sort  should  not 
be  taken  up  until  some  member  of  the  Central  Council  is 
present.  I  do  not  think  it  would  be  wise  to  reconsider  a 
motion  made  this  morning,  when  members  of  the  Council 
were  present,  at  a  time  when  none  of  the  members  are  pres- 
ent; but  I  think  it  should  be  reconsidered  at  a  time  when 
there  would  be  some  member  of  the  committee  present  to 
defend  it,  if  there  was  any  necessity  for  it.  I  do  not  object 
to  a  reconsideration,  but  as  none  of  the  Council  are  present, 
it  seems  to  me  that  we  should  wait  until  some  members  are 
present.     I  merely  suggest  this. 

Mr.  Blakey: 

General  Gates  was  on  the  floor  when  the  motion  was 
made,  and  he  did  not  take  sufficient  interest  to  vote  one  way 
or  the  other,  and  ho  is  a  member  of  the  Central  Council: 

Mr.  Owen: 

Mr.  President,  I  think  the  proper  thing  to  be  done  would 
be  to  table  the  motion  and  let  the  report  lie  over,  and  it  can 
be  taken  up  for  final  action  to-morrow  morning.  I  move  that 
this  be  done. 
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The  motion  was  carried,  and  the  question  on  the  motibn 
to  reconsider  the  vote  by  whldi  the  report  of  the  Centrial 
Council  was  ordered  to  be  printed  and  recorded  as  a  part  of 
the  minutes  of  the  Association  was  postponed  until  the  ses- 
sion on  Saturday  morning. 

Mr.  Owen: 

Mr.  President,  I  move  that  a  committee  of  five  be  named 
to  nominate  the  officers  of  the  Association  for  the  ensuing 
year  and  report  on  to-morrow,  just  prior  to  adjournment. 

Mr.  Martin: 

Mr.  President,  don't  the  Constitution  provide  for  the  elec- 
tion of  officers? 

Mr.  President: 
Yes,   sir. 

Mr.  Owen: 

Mr.  President^  I  am  under  the  impression  that  the  general 
custom  is  to  appoint  this  committee  to  nominate  the  officers, 
and  they  report  just  before  final  adjournment,  when  the 
election  takes  place 

Mr.  Harmon: 

My  understanding  is,  that  the  matter  of  the  election  is 
taken  up  on  the  second  day  of  the  meeting  of  the  Association. 
At  one  time  the  matter  was  discussed  on  the  first  day,  but,  as 
a  general  thing,  the  nominations  were  deferre(}  until  the  last 
day.  Let  this  matter  remain  over  until  to-morrow,  when 
the  attendance  will  be  larger.  I  don't  know  that  anybody  is 
interested  one  way  or  the  other,  except  that  it  seems  to  me 
that  it  would  be  more  appropriate  to  have  the  election  of 
officers  come  up  when  there  is  a  larger  attendance  than  there 
is  this  afternoon,  and  while  it  has  been  the  custom  of  the 
Association  to  elect  whatever  officers  the  committee  might 
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select,  at  the  same  time  I  think  it  would  be  more  appropriate 
for  the  election  to  take  place  when  a  larger  number  of  mem- 
bers were  present. 

Mr.  Owen: 

Mr.  President,  I  am  not  interested  in  the  matter,  except  to 
secure  good  officers,  and  I  understand  it  is  the  custom,  and 
my  motion  was  that  you  appoint  a  committee  to  make  the 
nominations  for  officers,  to  report  to-morrow  afternoon  just 
prior  to  adjournment  If  this  is  not  proper  to  be  done  to-day, 
I  am  willing  to  have  it  done  to-morrow.  I  insist  on  my 
motion,  although  I  really  do  not  care  one  way  or  the  other. 

The  motion  was  adopted. 

The  President: 

ITie  next  business  in  order  is  a  paper  on  the  British  Con- 
stitution, by  Hon.  W.  L.  Martin. 

Mr.  Martin  then  read  his  paper  on  the  British  Constitu- 
tion. 

(^Apfendix,) 

The   President: 

The  next  on  the  programme  is  the  report  of  the  Commit- 
tee on  Judicial  Administration  and  Remedial  Procedure. 

The  Secretary  stated  that  he  had  received  no  report  from 
Mr.  Parks,  the  Chairman  of  this  Committee,  and  moved  that 
the  report  be  passed,  which  motion  was  carried. 

The  President: 

The  report  of  the  Committee  on  Legal  Education  and  Ad- 
mission to  the  Bar  is  now  in  order. 

Mr.  Thorington : 

Mr.  President,  I  have  a  report  to  submit,  but  I  am  sorry  to 
say  that  I  have  not  been  able  to  submit  it  to  the  members  of 
my  committee.     I  had  hoped  to  meet  them  all  here,  but  there 
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is  only  one  member  present,  and  I  wrote  it  so  recently  that  I 
did  not  have  time  to  send  it  to  each  of  the  members  of  the 
committee. 

I  will  read  the  report. 

(Appendix,^ 

Mr.  Owen: 

Mr.  President,  As  a  member  of  that  committee,  I  have 
had  a  conversation  with  Judg€  Thorington,  and  while  I  dii 
not  examine  the  report,  I  am  familiar  with  its  general  out- 
line, and  I  wish  to  say  that  I  am  in  hearty  accord  with  the 
recommendations  made  in  it,  and  I  think  that  we  all  owe  a 
vote  of  thanks  to  Judge  Thorington,  the  Chairman  of  the 
Committee,  for  his  very  exhaustive  and  excellent  paper.  Oc- 
cupying:, as  he  does,  the  position  of  Dean  of  the  Law  School, 
his  statements  are  ex-cathedra  on  this  subject,  and  are  cer- 
tainly entitled  to  more  weight  than  if  they  came  from  any 
other  source.  I  wish  to  say  that  I  am  in  hearty  accord  with 
the  Chairman  of  the  Committee. 

It  was  moved  by  Mr.  Blakey  and  seconded  that  the  report 
of  the  committee  be  referred  to  the  Committee  on  Legisla- 
tion. 

The  Secretary: 

If  this  report  is  referred  to  the  Committee  on  Legislation, 
it  will  be  several  years  before  we  can  get  any  practical  result 
from  it,  because  that  committee  would  have  to  prepare  a  bill 
and  have  it  approved  by  the  Association;  then  the  bill  would 
have  to  be  referred  to  the  Committee  on  Legislative  Enact- 
ment, and  that  committee  would  have  to  present  it  to  the 
Legislature,  which  will  not  meet  again  for  four  years.  I  am 
very  much  impressed  with  the  views  suggested  by  Judge 
McClellan.  In  order  to  get  the  benefit  to  the  Association 
without  the  delay  of  years,  I  move  that  Judge  Thorington  be 
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appointed  a  committee  of  one,  to  prepare  a  bill  embodying 
the  views  set  forth  in  his  report,  and  piesent  it  to  the  Com- 
mittee on  Legislative  Enactment  for  introduction  into  the 
Legislature  in  September  as  expressive  of  the  wishes  of  this 
Association.  The  law  on  this  subject  is  a  decided  improve- 
paent  on  the  old  method  of  admitting  attorneys,  but  there  are 
defects  in  it,  and  I  am  in  favor  of  the  method  suggested  in 
the  letter  of  Chief  Justice  ilcClellan  to  the  Chairman  of  the 
Committee,  and  made  a  part  of  his  report. 

The  motion  instructing  Judge  Thorington  to  draw  a  bill 
in  accordance  with  the  recommendations  of  the  committee, 
and  hand  same  to  the  Commiitee  on  Legislative  Enactment, 
was  adopted. 

The  paper  prepared  by  Hon.  Jo.  H.  Nathan  was  then  read 
by  the  Secretary,  in  the  absence  of  Mr.  Nathan,  who  had  to 
leave  the  city  to  attend  to  business  engagements. 

(Appendix.) 

The  report  of  the  Committee  on  Correspondence  was  read 
by  the  Secretary,  in  the  absence  of  the  Chairman,  Hon.  P.  G. 
Brpmberg,  who  was  unavoidably  absent  from  the  meeting  in 
the  trial  of  a  case  in  Mobile. 

^Appendix.) 

The  paper  on  "Exemptions,"  by  W.  W.  Kirkland,  Esq.,  was 
passed  on  motion  of  the  Secretary. 

The  President  then  announced  the  Committee  on  nomina- 
tions of  Officers,  as  follows :  Messrs.  Thos.  M.  Owen,  R.  F. 
Ligon,  R.  L.  Harmon,  J.  J.  Mayfield  and  Paul  Speake. 

A  resolution  was  then  presented  by  Mr.  Blakey,  relating 
to  the  enactment  of  a  statute  in  regard  to  the  Code  of  Ethics, 
as  follows: 

Resolved^  by  Hie  Alabama  State  Bar  Association,  That  a  committee 
of  three  members  of  this  Association  be  appointed  bj'  the  President, 
whose  duty  it  shall  be  to  prepare  and  seek  to  have  passed  by  the  Legis. 
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latare  of  Alabama,  at  the  September  session,  a  bill  which  shall  more 
specifically  define  the  daties  and  riiles  of  conduct  of  attorneys  and 
provide  for  the  pan  shment  of  attorneys  gailty  of  unprofessional 
conduct. 

Mr.  Owen : 

I  raove  the  resolution  lie  on  the  table,    to  be    taken  up 

to-morrow. 

Carried. 

Mr.  Troy: 

It  is  the  duty  of  the  Committee  on  Legislative  Enactment, 
under  our  constitfition,  to  go  before  the  Legislature,  when 
assembled,  and  present  bills  which  have  been  recommended 
by  the  Association.  The  reason  I  suggested  Judge  Thoi  ing- 
ton  as  a  committee  of  one  to  frame  the  bill  on  admission  to 
the  bar  was,  because  he  was  thoroughly  familiar  with  the 
subject.  I  think  that  Mr.  Blakey's  resolution,  even  if  ap- 
proved by  the  committee,  should  go  to  another  committee 
than  the  Committee  on  Legislative  Enactment,  since  that 
committee  is  merely  a  body  to  present  the  bills  as  recommen- 
ded by  the  Association. 

Mr.  Harmon: 

The  report  of  the  committee  recommends,  as  I  understand 
it,  a  course  of  study  which  the  student  is  required  to  take 
and  the  subjects  on  which  he  should  be  examined  before 
admission.  Another  topic  is  that  the  student's  examination 
should  embrace  an  examination  of  the  p  inciples  of  the  Code 
of  Ethics  along  with  the  other  studies  which  the  student  is 
required  to  be  conversant  with  before  he  is  allowed  to  practice 
law  in  the  State  of  Alabama.  Each  of  these  subjects  should 
come  up  as  an  independent  matter,  and  they  should  not  be 
tied  on  to  each  other.  The  bill  relating  to  the  course  of 
study  might  be  passed  by  the  Legislature,  while  the  other 
might  be  defeated,  and  the  bill  relating  to  the  Code  of  Etnics 
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might  be  passed  and  the  other  bill  defeated.  Putting  the  two 
together,  the  effect  might  be  to  defeat  both.  Besides,  they 
each  relate  to  independent  matters  of  such  character  that 
they  could  not  be  embodied  iu  one  statute.  One  relates 
wholly  to  persons  seeking  license  to  practice.  In  the  other 
it  would  carry  in  its  operation  persons  who  have  already  re- 
ceived a  license  and  are  practicing  law  in  the  State,  and  those 
who  may  hereafter  seek  to  se  ure  a  license  to  practice  law  in 
this  Stato.  I  think  it  would  be  unwise,  Mr.  President,  to 
couple  the  subjects  together  in  such  a  form  as  to  make  one 
dependent  on  the  other.  I  think  it  is  very  important  that 
each  student  should  be  familiar  with  the  Code  of  Ethics,  and 
if  the  statute  requires  him  to  study  this  Code,  and  he  is  re- 
quired to  be  examined  upon  its  requirements,  very  naturally 
it  will  have  a  tendency  to  impress  the  student,  and  after  he 
becomes  a  lawyer  he  will  be  familiar  with  the  duties  and  pen- 
alties prescribed  and  have  some  information  on  the  subject. 

Mr.  Owen: 

Mr.  President,  The  Code  of  Ethics  as  it  now  stands  is 
binding  in  a  moral  way  on  the  membeis  of  ihe  Association 
and  of  the  bar.  We  have  embodied  in  the  Code  seven  items, 
which  an  attorney  obligates  himself  to  observe.  These  seven 
it6m8  contain  the  rules  of  professional  deportment  of  a  high 
standard,  which  every  attorney  is  supposed  to  maintain. 
What  Mr.  Blakey  proposes  is  thai  the  entire  Code  be  adopted 
into  a  statute,  and  that  the  Committee  on  Legislative  Enact- 
ment seek  to  secure  its  adoption.  I  don't  know  that  we  are 
prepared  to  go  to  the  extent  of  saying  that  we  ought  to  have 
that  Code  of  Ethics  adopted  into  a  statute.  If  so,  I  think 
the  suggestion  of  the  Secretary  was  entirely  appropriate  that 
a  committee  should  be  raised.  I  agree  with  Mr.  llarmon 
that  we  should  not  confuse  the  two  subjects,  and  that  the  bills 
should  be  prepared  by  a  special  committee.     In  order  to  get 
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the  matter  in  shape,  I  move,  as  an  amendraent  to  the  resolu- 
tion, that  a  special  committee  of  three  be  appointed  by  the 
President  to  serve  in  the  place  of  the  Committee  on  Legisla- 
tive Enactment.  Mr.  Blakey  accepts  the  amendment.  I 
move   that  the   report   lie   on  the  table. 

The  motion  was  adopted. 

Mr.  Troy  then  moved  that  the  Association  adjourn  until 
Saturday  morning,  the  20th,  at  11  o'clock,  to  reconvene  at 
Jackson's  Lake,  which  was  carried. 


Second  Day. 

Saturday,  June  20, 1903. 

The  Association  met  at  Jackson's  Lake  at  11  o'clock  pur- 
suant to  adjournment. 

The  President: 

The  first  thing  on  the  program  this  morning  is  the  report 
of  the  Committee  on  Legislation. 

Mr.  Troy: 

Mr.  President,  Owing  to  the  absence  of  Mr.  Tillman,  the 
Chairman  of  the  committee,  and  no  report  having  been  re- 
ceived, that  report  will  have  to  be  passed. 

The  President: 

The  next  on   the   program   is  a  paper  on  "Wantonness  in 
Personal  Injury  Cases,''  by  Paul  Speake,  Esq. 
Mr.  Speake  then  read  his  paper. 

(^See  Appendix.^ 

The  Reports  of  the  Committees  on  Publication,  Grievances 
and  Local  Bar  Associations  were  passed,  owing  to  the  absence 
of  the  Chairmen  of  the  several  committees. 
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The  President:        « 

We  will  now  have  a  paper  by  Ed.  deGraffenried,  Esq 

Mr.  deGraffenried  then  read  his  paper. 

(^See  Appendix,} 

Mr.  Mayfield: 

Mr.  President,  In  connection  with  the  paper  of  Mr.  deGraf- 
fenried, I  desire  to  impart  to  the  Association  some  informa- 
tion which  I  only  learned  a  few  days  ago  from  Dr.  Wyman, 
whom  we  call  our  *<Walking  Encyclopedia,''  and  which  may 
be  new  to  you  as  it  was  to  me.  FCe  told  me  that  during  the 
session  of  1826-7,  the  Legislature  of  Alabama  passed  a  joint 
resolution  prohibiting  the  introduction  of  slavery  into  Ala- 
bama, and  thus  Alabama  was  among  the  first  states  placed 
on   record  as  against  slavery. 

Mr.  Gates: 

Mr.  President,  As  a  member  of  the  Central  Council,  I 
have  a  few  names  to  present  for  membership  in  the  Associa- 
tion. I  trust  I  will  be  indulged  for  a  moment  in  the  ex- 
pression of  my  individual  views  in  regard  to  this  matter,  j 
have  observed  the  methods  by  which  lawyers  are  elected  mem- 
bers of  the  Association;  it  amounts  to  simply  this — those  who 
make  application  are  always  elected  and  nevc^r  rejected 
Some  seem  to  be  of  the  opinion  that  all  the  members  of 
the  bar  of  the  State  should  be  accepted  and  carried  along.  I 
am  not  of  that  opinion,  and  believe  that  the  rules  of  the 
Association  should  be  amended.  My  experience  teaches  me 
that  men  appreciate  more  highly  organizations  (for  whatever 
purpose  formed)  which  are,  by  their  rules,  made  more  difficult 
to  obtain  membership  in  than  those  which  are  open  to  the 
the  public.  My  observation  is,  that  wherever  applications  are 
more  closely  scanned  and  stronger  evidence  of  fitness  is  re- 
quired, such  associations  and  organizations  stand  higher  in 
the  estimation  of  their  members  as  well  as  of  outsiders.     And 
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I  •  believe  the  rules  ought  to  be  amended  so  as  to  adopt  a 
different  method.  As  for  myself,  I  would  like  to  see  it  as 
put  in  the  rules  of  some  of  our  secret  societies.  While  our 
proceedings  are  necessarily  public,  yet  as  to  all  applications 
for  membership  there  should  be  a  secret  ballot.  Such  an 
amendment  would  be  a  good  one. 

I  rise  to  place  before  you  the  following  applications  for 
membership  in  this  Association:  Isaac  R.  Hinton,  of  Carroll- 
ton;  Samuel  L.  Cox,  of  "Carrollton;  J.  T.  Heflin,  of  Lafayette; 
and  Robert  B.  Evins,  of  Greensboro  Personally,  I  know 
but  one  of  these  gentlemen,  Mr.  Heflin,  our  Secretary  of 
State,  but  I  believe  there  are  others  here  who  know  and  will 
vouch  for  the  others. 

Mr.  Owen: 

Mr.  President,  I  move  that  the  Secretary  cast  the  ballot  of 
the  Association  for  the  gentlemen  named. 
The  motion  was  seconded  and  carried. 

The  Secretary: 

I  have  cast  the  ballot  of  the  Association  for  Isaac  R. 
Hinton,  of  Carrollton;  Samuel  L.  Cox,  of  Carrollton;  J.  T. 
Heflin,  of  Lafayette,  and  Robert  B.  Evins,  of  Greensboro,  for 
membership  in  this  Association. 

Mr.  Blakey: 

Mr.  President,  If  in  order,  I  move  that  the  Report  of  the 
Central  Council,  which  was  left  over  from  yesterday's  busi- 
ness, be  referred  to  the  incoming  Central  Council  to  take 
such  action  in  the  premises  as  may  seem  good  to  them. 

The  motion,  on  being  seconded,  was  then  put  and  carried. 

Mr.  Troy: 

Mr.  President,  This  is  the  26th  annual  meeting  of  the  Asso- 
ciation, and  while  all  the  meetings  have  not  been  held  at 
Montgomery,  yet  most  of  them  have  been,  with  the  second  day 
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out  here  at  the  Lake.  It  has  been  the  unbroken  custom  for 
the  Louisville  and  Nashville  Railroad  Company,  through  CoL 
J.  M.  Palkner,  its  District  Attorney  at  Montgomery,  to  tender 
a  special  train  for  the  use  of  the  members  for  passage  to  the 
Lake  and  return,  and  I  therefore  offer  the  following  resolu- 
tion: 

Resolved,  That'  the  thanks  of  the  Alabama  State  Bar  ABSOciation 
be  and  they  are  hereby  tendered  to  Hon.  J.  M.  Falkner,  District 
Attorney  of  the  Louisville  and  Nashville  Railroad  Company,  for 
many  courtesies  extended,  and-  that  he  be  made  an  honorary  member 
of  the  Association. 

Mr.  Blakey: 

I  move  that  we  adopt  that  resolution  by  a  rising  vote. 

The  motion  was  seconded,  and  carried  unanimously. 

.Mr.  Owen: 

On  yesterday,  after  the  reading  of  the  Report  of  the  Com- 
mittee on  Legal  Education  and  Admis  ion  to  the  Bar* 
Mr.  Blakey  offered  a  resolution,  which,  on  motion,  was  laid 
on  the  table.     I  move  now  to  take  it  from  the  table. 

Mr.  Wood: 

I  second  the  motion. 

The  motion  was  carried. 

Mr.  Blakey: 

Mr.  President,  Under  the  statutes  of  Alabama,  as  they  now 
exist,  there  are  seven  duties  laid  down  by  the  statute  as  to 
the  conduct  of  attorneys,  and  those  duties  they  are  required 
by  law,  at  the  time  they  are  admitted  to  practice,  to  take  an 
oath  that  they  will  maintain  and  perform.  If  there  were 
any  way,  under  the  present  laws  of  Alabama,  by  which  an 
attorney  could  be  dealt  with  for  failing  to  comply  with  the 
duties  which  he  takes  that  oath  to  perform,  I  would  never 
have  offered  that  resolution.  But  under  the  statutes  of  Ala- 
bama, as  they  exist  to  day,  there  are   only  two'  cases  where 
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of  right  for  failure  to  comply  with  his  oath.  One  of  those 
is  where  he  is  convicted  of  a  felony  other  than  manslaughter, 
the  courts  are  authorized  to  deal  with  an  attorney  as  a  matter 
and  the  other  is  where  a  judgment  is  rendered  against  him 
for  money  which  he  has  collected  in  his  professional  capacity, 
and  execution  against  him  has  been  returned  "No  property." 
In  each  of  those  cases  the  record  of  the  case  is  conclusive, 
and  the  courts  are  bound  to  disbar  him.  But  as  to  the  other 
matters,  they  may  be  included  under  the  term  "unprofessional 
conduct,"  and  our  Supreme  Court  has  said  that  it  does  not 
know  what  "unprofessional  conduct"  means. 

In  all  the  existence  of  the  Association,  twenty-six  years, 
there  have  been  only  two  cases  in  which  it  was  sought  to  dis- 
bar anyone  for  unprofessional  conduct,  and  in  one  the  Supreme 
Court  said  there  was  no  evidence  of  unprofessional  conduct, 
although  it  i^eemed  to  me  the  evidence  was  as  strong  as  could 
be,  and  the  other  was  where  a  lawyer  was  charged  to  have  re- 
ceived money  in  the  United  States  Court,  in  his  professional  ca- 
pacity, which  he  failed  to  pay  to  the  parties  entitled  to  it.  I 
believe  General  Gates  prosecuted  that*  case.  We  all  come  in 
contact  with  many  acts  in  our  transactions  with  members  of 
the  bar,  which  is  conduct  extremely  unprofessional,  and  yet 
there  is  no  rule  of  conduct  laid  down  by  statute  by  which  we 
can  touch  it  Under  the  laws  of  Alabama,  as  they  exist  to- 
day, I  can  go  into  court  and  file  a  complaint  on  behalf  of  one 
man  to-day  to  recover  money,  and  to-morrow  I  can  file  a  plea 
for  the  defendant  in  that  case  for  money  growing  out  of  the 
same  transaction,  and  there  is  no  law  in  this  State  that  will 
hold  me  for  such  conduct  as  that.  A  man  may  go  into  the 
Chancery  Court  and  represent  conflicting  interests  in  the  same 
case,  and  yet  there  is  no  way  to  reach  him,  to  disbar  him.  I 
say  such  things  ought  not  to  exist,  and  there  ought  to  be 
some  way  to  disbar  a  lawyer  for  such  conduct.     If  these  men 
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were  members  of  the  Afcsociation,  we  could  take  steps  to 
disbar  them,  but  thi>t  is  not  so  unless  they  are  members  of 
the  Association.  These  are  disreputable  practic  s,  and  it  is 
for  the  purpose  of  procuring  some  legislation  on  the  subject 
that  I  offered  the  resolution.  Mr.  Owen  offered  un  amend- 
ment that  it  be  a  committee  of  three,  and  that  amendment 
was  accepted  by  me. 

Mr.  Mullins: 

Mr.  President,  I  will  not  renew  uiy  motion  to  table  the 
resolution  offered  by  Mr.  Blakey.  The  only  purpose  I  had  in 
the  matter  was  that  I  disagreed  with  the  gentleuiau  as  to  how 
the  evil  should  be  reached.  luasmuch  as  1  shall  not  reni'w 
my  motion.  I  will  simply  say  that  if  the  evil  exists  it  should 
be  corrected,  but  it  is  not  my  view  that  the  estal)lishment  or 
enforcing  of  a  code  of  ethics  should  be  delegated  to  the  L  gis- 
lature  or  to  anybody  else.  The  Bar  Association,  I  conceive, 
has  more  authority — the  only  authority  on  this  proposition, 
and  ought  to  preserve  it. 

Mr.  Gates: 

Mr.  President,  1  agree  in  pari  with  both  of  the  gentlemen. 
My  friend,  Mr.  Blakey,  alluded  to  \ho  fact  that  1  had  prose- 
cuted one  of  the  cases  which  resulted  in  disbarment.  That 
man  vas  a  lawyer  at  Dothau,  and  had  been  guilty  of  receiving 
money  which  should  have  been  paid  over  to  the  officers  of  the 
United  States  Court,  which  he  did  nob  pay  over,  and  for  that 
the  Judge  dealt  with  him  as  for  contempt,  and  imjirisoned 
him.  That  brought  it  to  the  attention  of  the  C  ntral  Com  cil 
of  the  Bar  Association,  and  it  fell  to  me  to  draft  th  charges, 
which  1  did,  after  making  myself  familiar  with  the  facts  ITe 
employed  counsel  and  o])tained  a  continuance,  against  my  very 
strong  objection,  but,  having  some  of  the  witnesses  present, 
I  turned  them  over  to  the  solicitor,  and  he  took  them  before 
the  grand  jury  and  obtained  an   indictment  for  the  embezzle- 
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ment  of  that  money,  and  he  was  arrested  and  came  in  and 
plead  f?uilty  to  the  charge,  and  I  got  a  judgment  dismissing 
him  from  the  bar. 

I  have  been  a  practicing  lawyer  for  forty-five  years  now, 
always  in  the  active  practice,  except  for  a  good  part  of  the 
time  I  have  been  engaged  in  politics  which  took  me  out  of  it. 
But  I  see  and  hear  things  in  the  bar  that  are  disreputable. 
If  tliere  is  any  [)rofes8ion  that  ought  to  be  beyond  reproach, 
it  is  that  of  the  law,  and  1  think  the  only  way  to  make  it 
thus  is  to  deal  strictly  with  those  who  have  succeeded  in  get- 
ting a  law  license  and  then  dragged  the  profession  downward 
by  their  disreputable  acts.  We  ought  not  to  allow  sympathy 
to  mislead  us.  That  case  caused  me  to  examine  the  methods 
and  causes  of  disbarm  jtit  more  than  I  ever  had  As  it  is  now, 
it  is  all  ill  the  hands  of  the  Judge,  and  if  he  is  in  sympathy 
with  the  defendant  you  cannot  disbar  anybody.  As  it  is  the 
law  is  veiy  deficient,  it  is  in  a  deplorable  condition.  And 
any  gentleman  who  will  examine  it  will  see  that  if  the 
Judge  is  in  sympathy  with  the  accused  you  cannot  disbar  him, 
except  in  the  two  particulars  mentioned  by  Mr.  Blakey.  1 
agree  with  you  that  you  ought  to  adopt  a  code  of  ethics,  but 
bring  an  influence  to  bear  on  the  Legislature  to  amend  the 
law  so  that  you  can  deal  with  dishonorable  men  and  put  them 
out  of  the  profession. 

Mr.  Wood: 

It  seems  to  me,  Mr.  President,  we  are  all  agreed  upon  the 
proposition  before  the  Association.  The  only  question 
is  how  to  reach  it,  and  i  hope  the  gentleman  will  accept  as  a 
substitute  for  his  motion  that  a  special  committee  of  three, 
consisting  (f  Mr.  Blakey,  Mr.  Oatcs  and  Mr.  Mullins,  be 
raised,  to  report  immediately  after  the  noon  recess,  a  resolu- 
tion which  will  cover  this  matter.  I  think  we  have  all  the 
code  of  ethics  we  want.  I  think  we  want  a  little  more  statu- 
tory authority. 
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The  question  is  upon  the  adoption  of  the  substitute  offered 
by  Mr.  Wood. 

The  motion  was  carried. 

The  President: 

I  would  like  to  make  this  statement  with  reference  to  an 
occurrence  in  my  section  of  the  country.  A  young  man  was 
charged  with  stealing  law-books.  In  tlae  absenue  of  General 
Harrison,  Chairman  of  the  Committee  on  Grievances,  I  took 
upon  myself  'the  appointing  of  a  committee  to  prosecute  the 
young  man,  and  he  was  prosecuted  and  disbarred  in  a  very 
short  space  of  time. 

Mr.  Wood: 

I  have  heard  there  was  some  justification  for  that  young 
man,  because  he  stole  Alabama  Reports,  and  that  was  the 
only  way  he  could  get  them. 

On  motion,  the  Association  then  adjourned  until  3  p.  m. 

Afternoon  Session. 

Mr.  Blakey: 

Mr.  President,  The  committee  appointed  before  the  recegs 
to  prepare  a  resolution,  report  the  following,  which  we  recom- 
mend be  adopted: 

Resolved,  by  the  Alabama  State  Bar  Associationy  That  the  Commit' 
tee  on  Legislative  Eoactment  be  and  they  are  hereby  instructed  to 
prepare  and  seek  to  have  enacted  a  bill  ^  hich  shall  have  for  its  object 
the  establishment  of  a  Code  of  Ethics  for  the  entire  bar  of  the  State 
of  Alabama,  which  shall  have  the  binding  force  of  a  law  in  regluating 
the  professional  conduct  of  attorneys  in  this  State. 

The  resolution  was  adopted. 

Mr.  Blakey : 

Mr.  President,  I  have  another  rcHolution  which  I  desire  to 
offer : 

Besolved,  by  the  Alabama  State  Bar  Association,  That  a  committee 
of  three  be  appointed  by  the  President,   whose  dnty  it  shall  be  to  re 
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port  at  the  next  meeting  a  by-law  governing  the  election  of  membera, 
whereby  greater  restrictions  may  be  thrown  around  the  obtaining  of 
membership  in  this  Association. 

Mr.  Wood  : 

I  move  the  adoption  of   the  resolution. 

The  motion  was  seconded,  and  carried. 

Mr.  Owen  : 

Mr.  President,  as  Chairman  of  the  Committee  on  Nomi- 
nations, I  desire  to  make  the  following  report : 

Mr.  President  : 

Yonr  Committee,  appointed  to  nominate  officers  of  the  Association 
for  the  ensuing  year,  beg  leave  to  suggest  tbe  following : 
For  President—Hon.  Ed.  deGraffinried,  Greensboro. 
Ist  Vice  President—Hon.  John  B  Knox,  Anniston. 
2nd  Vice  President—Hon.  Horace  Stringfellow,  Montgomery. 
3d  Vice  President—Hon.  Wm.  B.  Bankhead,  Hantsville. 
4tb  Vice  President — Hon.  J.  Manley  Foster,  Tuscaloosa. 
5th  Vice  Presidpnt— Hon.  J.  W.  Gray,  Mobile. 
Secretary  and  Treasurer: 
Alex.  Troy,  Montgomery. 
Executive  Committee : 
S.  H.  Dent,  Jr.,  Chmrman^ 
B.  P.  Crum,  Wm.  M.  Blakey, 

Gaston  Gunt«r,  Alex.  Troy,  ex- officio. 

Central  Council: 
Thomas  B.  Roulhac,  Chairman,  Sheffield, 
W.  W.  Callahan,  Decatur,  E.  K.  Campbell,  Birmingham, 

A.  S.  Vandegraaff,  Tuscaloosa,       Charles  P.  Jones,  Montgomery. 
All  of  which  is  respectfully  submitted. 

Thomas  M.  Owen,  Chairman. 
J.  J.  Mayfield, 
R.  L.  Harmon, 

r.  F.  LiGON, 

PaulSpeake. 

On  motion,  duly  seconded,  the  report  of  the  Committee 
on  Nominations  was  unanimously  adopted,  and  the  Secretary 
was  instructed  to  cast  the  vote  of  the  Association  for  the 
oflScers  named  in  the  report  of  said  committee. 
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Mr.  MuUins  : 

Mr.  President,  I  move  that  the  thanks  of  the  Association 
be  tendered  our  retiring  President  and  Secretary  for  their 
efficient  services  during  the  past  year. 

The  motion,  being  seconded,  was  put  by  Mr.  MuUins  and 
carried  unanimously. 

Mr.  Troy  : 

Mr.  President,  several  years  ago  Hon.  Thomas  G.  Jones 
prepared  a  Code  of  Ethics  for  the  Association,  which  was 
adopted.  He  is  now  the  District  Judge  of  our  Federal  Court. 
I  move  that  he  be  made  an  honorary  member  of  this  Associa- 
tion. 

The  motion,  being  seconded,  was  carried   unanimously. 

On  motion  the  Association  then  adjourned  sine  die. 
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ADDRESS 


BY 


LAWRENCE     COOPER, 

President  of  tbe  Association. 


Oenllemen  of  the  Bar  Association  : 

A  review  of  any  twelve-month  period  in  general  affairs, 
emphasizes  to  the  thoughtful  mind,  the  events  which  have 
swiftly  flitted  away.  Every  improvement  in  policy  or  adveur 
ture  is  vitalized  through  this  retrospect.  According  to  the 
individual  temperament,  there  are  agreeable  surprises  and 
discouraging  disappointments  There  is  no  universal  lens 
for  the  public  eye.  The  work  of  art  to  the  untutored,  is 
commonplace.  The  searcher  after  intricate  and  hitherto 
unfathomable  problems  does  not  appreciate  the  wildness  of  a 
strenuous  career  or  the  abandon  of  ease  and  quiet.  One  man 
works,  while  another  talks.  Here  is  the  effort  to  develop? 
and  there  is  the  desire  to  destroy.  The  demonstration  of 
the  utility  of  the  telegraph  evoked  the  criticism  that  it  might 
carry  a  message,  but  never  would  a  cotton-bale  whiz  over  the 
line.  Recently  a  clergyman  of  notoriety  -prayed  most  fer- 
vently that  this  country  might  be  saved  from  the  heresy  of  a 
white  man's  government,  while  Alabama  and  Virginia  were 
praising  in  Hallelujahs,  the  restoration  of  Caucasian  power 
to   its   wonted  place   among  the  nations.     The  outstretched 

Note. — A  brief  resume^  of  public  statutes,  important  decisions,  and 
events  of  the  past  year  are  required  as  the  basis  of  the  President's 
address. 
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landscape  viewed  through  the  field-glass,  graded  with  the  vis- 
ion, presents  a  panorama  beautiful  in  degree,  accordiug  to 
individual  perception  and    intelligence. 

Our  experiences  may  be  different,  when  we  consider  the 
brief  period  which  has  elapsed  since  we  assembled  on  Monte 
Sano,  amid  the  beautiful  environments  of  North  Alabama, 
where  we  partook  of  the  delicious. draught  of  perpetual  youth, 
to  strengthen  us  in  the  hot  and  sultry  weather,  as  well  as 
to  fortify  us  against  chilling  blasts,  when  drawn  into  the 
strife  of  professional  life,  to  climb  the  hills  and  span  the 
chasms  of  the  New  Constitution,  to  follow  the  Legislature  in 
levelling  the  way,  cutting  out  the  curves  and  bridging  the 
streams  so  that  the  great  engine  of  legal  machinery  would 
neither  collide  nor  become  derailed.  Varying  opinions  con- 
stitute the  means  of  formulating  methods  of  successful 
venture,  and  as  a  result  we  have  the  Roentgen  Ray,  which 
may  have  become  discoverable  through  accident,  yet  after 
conflicting  theories  and  bitter  asseverations,  the  noted  scien- 
tist conceived  the  positive  and  negative  antipodal  points, 
from  the  union  of  which  flew  the  spark — a  glimpse  of  super- 
natural light,  with  its  unparalleled  possibilities 

Marconi,  in  his  triumph  of  the  ages,  far  eclipses  any  earlier 
thought  for  material  development  in  the  transmission  of  mes- 
sages, and  will  soon  belt  the  universe  by  harnessing  the 
waves  of  light  and  sound.  Whatever  imperfections  may 
temporarily  exist  in  the  system,  we  must  conclude  that  a 
successful  termination  is  assured.  The  sam6  masterful  study 
of  the  scientists  is '  exhibited  in  the  great  economic  problems 
of  the  day,  now  the  subject  of  constant  thought  of  financiers 
and  statesmen,  between  the  employer  and  the  employe,  the 
capitalist  and  the  laborer,  waging  as  a  relentless  warfare. 
These  differences  must  be  settled  upon  broad,  humanitarian 
principles.  The  strike  and  the  boycott  are  discordant  notes 
in  the  harmony  of  the   world,   and  are  as  natural  as  friction 
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between  any  opposing  objects,  but  are  only  susceptible  of  set- 
tlement when  relieved  of  the  demands  of  personal  selfishness. 
In  all  trades,  vocations  and  professions,  the  seat  of 
the  trouble  lies  hidden  until  personal  interests  are 
injected  into  the  difficulty,  when  it  immediately  be- 
comes apparent.  The  farmer  clings  to  his  product  for 
the  best  price  which  he  can  obtain,  and  as  defensive, 
any  combine  against  his  fellows  is  accepted  as  legiti- 
mate and  necessary.  The  merchant,  the  cotton  dealer  or 
the  manufacturer  is  ostracised  by  the  pioducer,for  some  real 
or  imaginary  grievance ;  and  in  turn,  the  products  will  not  be 
purchased  in  order  that  existing  prices  may  warrant  a  profit. 
These  conditions,  when  magnified  by  numbers  and  moneyed 
interests  are  generated  into  a  semi-rebellion  to  overthrow 
opposing  forces.  Industries  are  congested,  labor  becomes 
imperial — capital  grows  Kingly — squalor  clad  in  the  tegu- 
ments of  beggary  is  defiant— dividends  topple  as  an  unmor- 
tared  structure  in  an  earth-quiver — work  ceases — money  is 
vaulted — antagonisms  fill  the  air  with  bitterness  and  the 
alarm  is  sounded  that  we  have, — a  strike  ! 

THE   COAL  STBIEE. 

The  violation  of  a  rule  of  the  organized  body  by  the  domi- 
nant, or  a  demand,  not  recognized  as  a  right  by  the  servile, 
act  as  a  wedge  to  split  in  twain  the  most  agreeable  relations. 
The  interdependency  of  these  classes  is  forgotten  and  ruin  and 
disaster  follow.  The  life  of  the  country  has  been  threatened 
by  a  strike.  Its  possibilities  and  potentialities  were  not  con- 
jectures. Its  absolute  realization,  with  its  dreaded  conse- 
quences, were  upon  us.  Every  fireside  felt  its  power.  Its 
endurance  had  no  end,  and  misery  marked  its  aftermath. 
Nothing  could  stem  the  tide — nothing  could  release  the  grip. 
The  law  creating  agencies  were  impotent,  diplomatists  were 
exhausted  mA  politicians  were  daft. 
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kod  condition  of  affairs,  under  the  weight  of  its 
on,  suddenly  evolved,  as  if  by  divine  transmigra 
I  arbitration.  The  conflict  in  the.  Pennsylvania 
left  no  room  to  doubt  that  fuel — and  coal  as  its 
he  most  potent  factor  in  our  commerce.  Every 
I  this  great  land  is  painfully  interested  against 
n  of  this  stragetic  performance  between  capital 
The  humblest  and  the  haughtiest  in  our  citizen- . 
th  searching  eyes  to  the  law-making  power  for 
we  infer  that  legislative  enactment  cannot  prevent 
f  this  blighting  curse  during  the  coming  winter? 
iure  of  a  great  ^State,  with  lawyers  of  unexcelled 
d   no  suggestion   to    ofifer    whereby    the    crimes 

homes  and  prosperity  of  the  country  could  be 
5  might  pause  to  inquire  whether  any  species  of 
irhich  may  be  sufficient,  is  not  justitied,  without 
rty  creeds.  The  injunctive  process  of  sovereignty 
ord  with  the  principles  of  American  government, 
ther  to  the  ukase  of  a  Russian  Potentate,  but  is 
oic  remedy  excusable,  if  it  can  obviate  another 
[it  with  such  results?  Should  not  partisanship 
3t8  and  permit  the  exercise  of  such  power  as  will 

to  eradicate  the  universally  admitted  wrong?  If, 
opment  of  tlie  country,  new  complications  arise, 
immense,  yet  heterogeneous  population,  the  law 
pace  with  superior  resisting  forces.     Peace  is  not 

is  the  reflex  of  a  controlling  influence,  resulting 

an  existing  power,  or  generated  by  interests  in 
ord. 

our  mature  reflection  to  say,  whether  every  effort 
trike,  and  any  combination  thereby  help  is  wlth- 

a  manufacturing  industry,  should  be  under  the 
jmnation  of  the  law,  unless  it  has  the  legal  form 
hich  can  be  reached  by  judicial  process.     This 
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euMty  should  be  licensed  by  the  parent  authority,  subject  to 
revocation  whenever  there  is  a  faiUu-e  to  submit  differences  to 
arbitrament,  under  rules  of  procedure  provided  by  the  gov- 
ernment. A  like  rule  must  govern  the  opposing  factor  which 
makes  the  strike  a  possible  thing.  Many  arc  ready  to  say 
that  we  would  have  compulsory  arbitration,  and  that  it  is  con- 
trary to  the  genius  of  the  American  Republic,  and  that  it  in- 
vades the  rights,  the  privileges  and  the  immunities  of  the 
citizen.  The  Courls  maintain  the  validity  of  the  arbitration 
clause  of  the  insurance  contract,  prejared  by  the  insurer  as 
a  condition  of  indemnity  to  the  insured,  and  it  would  seem 
that  a  license  by  the  g-)vcanment  might  contain  a  similar  pre- 
cedent condition  to  tlie  grant  of  corporate  existence.  With- 
out admitting  the  wisdom  of  this  thought,  or  attempting  a 
discussion  of  its  merits  on  this  occasion,  I  leave  it  to  your 
consideration 

THE    VENEZUELA    DRAMA. 

Next,  1  may  aay,  in  order  of  importance,  which  occasioned 
world-wide  apprehension,  was  the  V^enezuelan  imbroglio.  The 
Enstcrn  and  Western  boundaries  of  America  were  distinctly 
marked  on  the  2nd  day  of  Deceaaber,  1823,  and  the  appear- 
ance in  the  Carribean  of  European  vessels,  with  the  avowed 
purpose  of  enforcing  demands  against  Venezuela,  by  seizing 
her  customs  and  seaports,  could  only  be  regarded  as  the  mani- 
festation of  an  unfriendly  spirit  towards  the  United  States. 
This  American  principle  had  been  accepted  by  all  nations  for 
nearly  four-score  years;  and  the  concerted  effort  of  three 
mighty  powers  very  naturally  caused  alarm,  that  the  effort 
would  now  be  made  to  overthrow  it.  The  courage  and  patri- 
otism of  the  United  8tates  stood  on  wiry  ed.:e.  The  cloud 
hung  lovc  and  was  ominously  dark,  and  would'it  be  rift  with 
a  storm  or  lifted  away  through  a  summer  breeze,  was  the  pul- 
sating throb  of  every  heart  within  the  domain  of  this  great 


Digitized  by  VjOOQ  iC 


30  Alabama  State  Bab  Association. 

land.  The  right  to  seize  LaGuayra  for  one  moment  to  col- 
lect a  debt  through  an  appropriation  of  the  customs,  meant 
indefinite  occupancj,  and  title  by  conquest  would  be  a  patent 
fact.  The  American  Navy  glide!  quietly  into  adjacent  waters. 
Was  this  an  announcement  that  the  American  doctrine  would 
continue?  The  plan  and  purpose  of  this  Government  had  not 
been  published,  yet  it  placed  in  command  an  admiral  of  un- 
daunted courage,  and  of  full  American  blood,  who  had  been 
called  from  private  life,  to  stand  in  history  by  the  side  of 
Israel  Putnam.  This  was  not  a  demonstration  of  power  on 
the  part  of  this  government,  or  an  attempted  comparison 
with  the  besieging  forces,  but  it  clearly  manifested  tliat  the 
rule  denying  the  right  of  foreign  interference  in  this  land 
would  n  t  be  vevcrsed. 

Ths  questicJns  involved  were  important  and  diflScult,  and 
the  reference  of  them  to  The  Bague  Tribunal  was  a  happy 
solution.  The  position  of  this  CfOvernment  remains  un- 
changed, and  definite  and  adequate  procedure  is  obtained  for 
the  settlement  of  the  alleged  claims  against  Venezuela.  Th^re 
could  scarcely  be  urged  a  more  potent  argument,  favoring 
ultimate  arbitration  for  the  adjustment  of  international 
crises. 

In  times  of  peace  the  Navy  should  be  continuously  strength- 
ened, and  of  sufficient  power,  to  influence  compulsory  arbi- 
tration, averting  actual  hostilities.  The  increase  of  the  Navy 
gives  to  the  common  people  a  sense  of  security,  and  business 
undertakings  progress  without  apprehension  as  to  the  future. 
Germany,  in  this  regard,  is  following  the  course  of  wisdom, 
and  has  set  a  pace  for  the  guidance  of  every  peace-loving 
country. 

tee  PANAMA  CANAL  TREATY. 

The  ratification,  by  the  Senate  of  the  United  States,  in 
special  session,  on  the  17th  day  of  March,  1903,  of  the  treaty 
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with  the  Republic  of  Colombia,  probably  definitely  settles  the 
controversy  relating  to  the  construction  of  the  Canal,  uniting 
the  Atlantic  with  the  Pacific*  The  adoption  in  June,  1902, 
by  Congress,  of  the  recommendation  of  the  Commission,  to 
select  the  Isthmus  of  Panama  as  the  route  for  this  inter- 
oceanic  passage,  fell  upon  the  country  as  a  great  surprise. 
For  many  years  Nicaragua  was  alone  considered  feasible. 
The  scandal  attaching  to  the  Panami  route  had  left  it  beyond 
the  pale  of  merited  consideration.  The  benefits  of  the  Nica- 
ragua route  had  been  so  earnestly  and  eloquently  imparted  to 
us,  that  we  had  no  other  thought  than  its  final  selection. 

This   treaty   has    many  remarkable   provisions,  and   chief 
among   them   is  Article    IV.     "The   rights   and   privileges 
granted  to  the  United  States  by  the  terms  of  this  convention 
^'  shall  not  affect  the  sovereignty  of  the  Republic  of  Colombia 

over  the  the  territory  within  whose  boundaries  such  rights 
and  privileges  are  to  be  exercised.  The  United  States  freely 
acknowledges  and  recognizes  the  sovereignty,  and  disavows 
any  intention. to  impair  it  in  any  way  whatever,  or  to  increase 
its  territory  at  the  expense  of  Columbia  or  any  of  the  sister 
republics  in  Central  or  South  America;  but,  on  the  contrary, 
it  desires  to  strengthen  the  power  of  the  republics  on  this 
continent,  and  to  promote,  develop  and  maintain  their  pros- 
perity and  independence," 

It  may  be,  that  the  law  of  Columbia  rendered  this  stipula- 
^  tion  imperative,  still  it  remains  a  reasonable  inquiry  why  the 

United  States  should  enter  into  a  contract  of  such  momentous 
undertakings,  without  the  right  of  absolute  dominion.  That 
the  sovereignty  of  this  country  should  be  supreme,  would  over- 
come any  item  of  expense  or  delay.  The  munificent  rental  to 
be  paid  annually  would  seem  to  demand  the  control  of  the  Canal, 
even  to  the  cession  of  the  six-mile  territorial  zone.  There  is 
abundant  opportunity  for  a  display  of  legal  skill,  in  the  proper 
execution  and  construction  of  the  contract.     The  administra- 
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tion  of  the  laws  will  be  conducted  jointly  by  the  two  gOYern- 
ments  The  courts  may  be  said  to  be  unique  in  their  creation, 
and  in  their  respective  jurisdictions  are  somewhat  anomalous. 
We  are  only  primarily  interested  in  one  of  the  courts,  for 
which  provision  is  made  by  the  treaty.  Controversies  between 
the  citizens  of  the  United  States  and  Colombia  are  committed 
to  the  jurisdiction  of  courts  appointed  by  both  Republics. 
This  untried  judicature  is  necessai'ily  experimental,  and  will 
be  watched  with  keen  interest  as  a  radical  departure  from  ac- 
customed tribunals.  The  citizens  of  the  United  States  will 
rely  upon  the  recognized  superior  methods  of  procedure  in 
this  country,  as  well  as  its  advanced  ideas  of  justice,  to  over- 
come local  surroundings.  We  may  be  safe,  however,  in  the 
conclusion  that  the  United  States  can  well  protect  the  rights 
pf  its  citizens. 

The  muaificence,  as  well  as  the  magnanimity  of  the  United 
States,  is  apparent  throughout  the  entire  transaction;  and  this 
virtue  is  to  be  commended  in  any  great  power,  dealing  with 
the  weak  and  unprotected.  A  kindred  example  of  this  mag- 
nanimity will  forever  illumine  the  pages  of  advanced  good 
governments,  when  tjio  United  States,  as  a  conqueror,  trans- 
ported, without  cost,  the  vanquished  foe  homeward,  and  paid 
twenty  millions  for  territory  which  by  right  of  war  and  con- 
quest it  had  acquired,  although  we  must  assume  that  this  was 
an  act  for  the  civilization  of  the  benighted,  rather  than  com- 
pensation for  the  undesired  article;  and  lefc  us  trust  that  it 
will  serve  as  a  restoration  of  a  people  from  the  thralldom  of 
despotism,  instead  of  enforced  ownership  upon  us.  This  treaty 
remains  unconfirmed  by  the  Cokrabian  Government,  but  it  is 
scarcely  probable  that  it  will  be  rejected,  through  any  legitimate 
reason.  The  antagonizing  lobbyist  is  now  understood  to  be 
at  Bogota,  with  the  view  of  increasing  the  demands  upon  the 
United  States. 
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THE   CUBAN   TBBATY. 

Let  me  make  brief  reference  to  the  recent  commercial  con- 
yention  with  the  Republic  of  Caba,  frequently  designated  as 
the  Cuban  Reciprocity  Treaty.  Its  legal  tendencies  and 
probabilities  are  significant,  and  the  relations  of  the  Uuited 
States  to  the  new  Republic  render  it  somewhat  unique  in  gov- 
ernment interdealings  and  diplomatic  economics.  This  Island 
of  the  Sea,  marvelous  in  the  fertility  and  productiveness  of 
its  soil,  great  in  its  internal  wealth,  peopled  with  patriots 
struggling  for  liberty,  has  suddenly  evolved  from  servitude, 
famine  and  despair,  into  an  independent  sovereignty. 

The  United  States  has  not  only  fulfilled  its  obligations  to 
Cuba,  but  has  maintained  its  good  faith,  with  all  nations,  that 
the  freedom  of  Cuba  should  be  for  its  people,  and  not  for  the 
aggrandizement  of  this  country.  Having  a  form  of  govern- 
ment patterned  after  its  foster-mother,  guided  by  American 
principles,  stirred  by  American  success,  we  may  expect  from 
Cuba  remarkable  development  within  the  next  decade.  Weak 
as  compared  with  other  nations,  yet  in  the  consciousness  that 
it  lies  in  the  shadow  of  a  mighty  power,  it  flies  its  pennant 
noli  me  iangerey  as  it  presses  forward  in  the  achievement  of 
national  renown.  The  grip  of  tne  conqueror  loosened,  the 
desire  for  suzerainty  was  smothered  and  absolute  freedom  be- 
came the  heritage  of  every  citizen.  History  has  not  recorded 
a  more  chivalrous  deed  for  humanity  and  civilization. 

The  United  States  has  emphasized  its  fair  dealing  in  an 
unmistakable  manner,  through  its  treaty-making  power.  Cuba 
is  immediately  lifted  to  the  high  standard  of  the  greatest  of 
nations,  and  the  commercial  relationship  is  consummated 
through  respective  accredited  plenipotentiaries.  The  recip- 
rocal engagements  are  formed,  and  corresponding  concessions 
are  each  to  the  other  yielded,  "animated  by  the  desire  to 
strengthen  the  ^bonds  of  friendship  between  two  countries, 
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and  to  facilitate  their  commercial  intercourse  by  improving 
conditions  of  trade  between  them,"  Under  its  provisions  the 
convention  continues  in  force  for  a  period  of  five  years  from 
the  date  it  becomes  effective,  and  from  year  to  year  thereafter, 
until  the  expiration  ot  one  year  from  the  time  the  contracting 
parties  give  notice  of  an  intention  to  terminate  it.  The  gen- 
eral trend  of  the  convention  is  a  rebate  from  the  Customs 
Tariff  of  the  Republic  of  Cuba  and  the  United  States  Tariff 
Act  of  July  24, 1897,  and  this  rebate  is  limited  to  each  other, 
without  modification,  as  td  other  countries.  The  public  seems 
to  think  that  the  treaty  has  nothing  in  it  but  sugar.  This  is 
a  serious  error,  but  we  recognize  it  as  the  most  important 
article  with  which  the  treaty  deals.  The  preferential  duty 
rates  rest  upon  the  condition  that  no  native  sugar  imported 
from  Cuba  shall  be  admitted  into  the  United  States  at  a  re- 
duction of  duty  greater  than  twenty  per  centum  of  the  rates 
provided  by  the  United  States  Tariff  Act,  and  that,  no  sugar 
the  product  of  any  other  foreign  country,  shall  be  admitted 
into  the  United  States  at  a  lower  rate  than  is  provided  by  the 
present  Tariff  Act. 

This  condition  in  Article  Eight  of  the  Convention  is  a 
marked  concession  in  favor  of  Cuba  over  other  foreign  conn, 
tries,  and  it  may  be  expected  that  the  latter  will  claim  that  a 
discnmination  exists  agaiust  them.  This  provision  had 
serious  opposition  from  those  producing  sugar  from  the 
Kansas  beet,  as  well  as  from  the  Louisiana  cane,  and  differ, 
ences  did  not  exist  according  to  party  lines. 

The  relation  of  the  House  to  this  measure  is  not  clear  in 
its  legal  phases.  The  question  may  be  properly  made,  that 
with  the  Treaty-making  power  the  Bouse  has  no  concern;  and 
it  will  also  bo  claimed  that  the  Treaty  has  revenue  features 
which  must  originate  in  the  House.  There  is  no  apt  case 
serving  as  a  precedent,  and  we  have  sufficient  range  for  tech- 
nical  legal   complications.     The   Senate  has  endeavored  to 
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solve  this  diflBculty  by  the  stipulation  that  this  Treaty  shall 
not  take  effect  until  the  same  shall  have  been  approved  by 
the  Congress.  It  is  quite  evident  that  a  number  of  Senators 
would  not  have  voted  for  the  ratification  of  the  Treaty  with 
out  affording  to  the  Congress  the  opportunity  of  dealing  with 
it  as  a  revenue  measure,  and  there  was  also  a  large  contingent 
opposed  to  the  proposition  that  tie  President,  with  the  consent 
of  the  Senate,  should  have  power  to  make  such  radical 
changes  in  the  custom  laws  of  the  country. 

The  differentiation  between  Cuba  and  other  foreign  conn. 
tries  suggests  that  dissatisfaction  will  arise  from  European 
powers,  and  this  becomes  apparent  in  the  consideration  of  the 
recent  Tariff  Act  adopted  by  the  German  Reichstag.  The 
Minister  of  Finance  is  clothed  with  sufficient  power  to  gene- 
rate difficulties,  should  he  determine  that  the  Cuban  Treaty 
discriminates  against  German  exports.  The  advantage  thus 
extended  to  Cuba,  over  other  countries  producing  sugar,  who 
are  not  entitled  to  a  like  rebate,  may  be  treated  as  violative 
of  the  *' most-favored-nation"  clause  usually  inserted  in  com- 
mercial treaties.  The  case  of  Bart  ram  vs.  Robertson,  122 
U.  S.,  166,  is  instructive  on  this  point.  The  plaintiffs,  who 
were  merchants  in  the  City  of  New  York,  imported  sugar  and 
molasses  from  the  Island  of  St.  Croix,  under  the  dominion  of 
Denmark.  It  w«is  claimed  that  these  goods  should  be  ad. 
mitted  free  of  duty,  under  the  treaty  with  Denmark,  because 
like  articles,  the  product  of  the  Hawaiian  Islands  were,  under 
a  treaty  with  their  King,  and  the  Act  of  Congress,  to  carry 
that  treaty  into  operation,  admitted  free  of  duty.  The  Court 
held  that  the  Treaty  with  Denmark  does  not  bind  the  United 
States  to  extend  to  that  country,  without  compensation,  privi- 
leges which  they  cbnceded  to  the  Hawaiian  Islands  in  ex- 
change for  valuable  concest^ions.  This  adjudication  solves 
the  rights  of  parties,  in  so  far  as  the  courts  of  this  country 
can  determine  them,  but  quite  a  serious  and  different  propo- 
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sition  arises  when  European  powers,  conceiving  that  discrimi- 
nation exists,  choose  to  create  a  different  rule,  through  their 
retalitory  legislative  agencies. 

This  grievance  may  be  a  pretext  for  another.  Such  has 
been  history  throughout  all  ages.  A  suitable  opportunity 
now  exists  for-the  United  States  to  release  its  tenure  on  the 
Philippines,  by  a  conveyance  to  Great  Britain,France,Qermany 
and  Japan,  in  trust  for  the  protection  and  civilization  of  the 
Islands. 

It  may  be  permissible  to  refer  to  a  subject  oft-threshed  in 
the  early  days  of  the  Colonies.  In  recent  years  events  have 
occurred- wbich,  if  earlier  foreseen,  would  have  doubtless 
placed  the  Vice-President  in  a  position  materially  different 
from  that  designated  under  the  terms  of  the  Constitution. 
Congress,  in  its  dealings  with  innumerable  matters,  and  many 
of  minor  importance,  has  left  in  painful  solitude  the  presid- 
ing offict?r  of  the  Senate. 

The  student  of  republican  principles  would  unhesitatingly 
assume  that  the  Vice-President  should  be  a  member  of  the 
Presidential  familj'.  There  is  no  good  reason  why  he  should 
not  be  an  egsential  factor  in  the  conduct  of  the  Government's 
affairs,  and  in  shaping  its  policies;  and  there  is  every  reason 
why  he  should  be  linked  to  the  management  and  direction  of 
the  policies  of  the  administrating  power. 

The  position  Is  that  of  extreme  dignity  and  exalted  honor. 
He  wears  a  crown,  but  carries  no  sceptre.  He  has  a  title, 
without  a  claim  to  nobility.  He  lives  upon  the  lips  of  every 
voter  during  the  progress  of  the  election,  and  thereafter  slips 
away  into  a  state  of  forgotten  memory.  What  per  centage 
of  intelligent  business  men  can  name  the  distinguished  gen- 
tlemen who  have  filled  this  chair  during'  the  past  decade? 

The  cravings  of  the  American  statesman  are  not  content 
with  mere  temporary  distinction,  and  he  is  not  willing  to  be 
classed  as  an   expectant  legatee,  under  the  last  will  of  the 
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people,  expressed  in  the  instrument  known  as  the  ballot-box. 

There  are  now  cogent  reasons,  which  may  not  heretofore 
have  existed,  why  he  should  be  authorized  to  speak  on  mo- 
mentous questions.  The  growth  of  the  country^  its  unfore- 
seen development,  its  giant  stride  for  supremacy  among  the 
older  nations,  the  uuiverfcal  renown  which  it  enjoys  in  the 
cmlizatiou  of  the  century,  has  no  place  for  an  automaton. 

He  may  rote,  on  accidental  occasions, — if  there  is  a  tie 
among  the  Senators  This  is  such  a  rare  priTilege,  that  it 
may  be  regarded  as  an  appendage  to  the  office,  rather  than 
an  endowment  of  authority.  His  power  to  appoint  com 
^mittees,  shaping  the  course  of  legislation,  has  been  practi- 
cally destroyed.  The  treaties  with  foreign  governments  are 
made  by  the  President,  with  the  advice  and  consent  of  tt^e 
Senate,  but  the  voice  of  the  Vice-President  is  silent.  While 
he  cannot  enjoy  the  hon  tb  of  some  great  international  bar- 
gains,  there  is  recompense  in  the  thought  that  he  is  without 
responsibility  to  the  public,  in  its  disapproval  of  the  meas- 
ures. 

A  mixed  and  diametric  population,  having  varied  ideas  of 
government,  renders  it  desirable  that  the'  Vice-President 
should  be  entitled  to  membership  in  the  Cabinet.  In  the 
event  of  succession  to  the  Presidency,  during  the  term  for 
which  he  has  been  elected,  he  enters  under  present  conditions 
without  experience  in  perpetuating  a  policy  of  improvement, 
however  desirable  its  continuance  may  be.  No  business  in- 
stitution would  tolerate  such  a  possibility.  According  to  pre- 
cedent, the  Vice-President  is  selected  from  a  State  different 
from  that  of  the  President's  residence,  and  we  may  conjec- 
ture, as  a  sensible  reason  for  it,  that  by  interchange  of  views 
each  would  be  the  better  acquainted  with  the  necessities  of 
the  people.  We  may  expand  the  confines  of  our  country, 
because  there  is  no  Asi  itic  '^Monroe  Doctrine,"  but  let  us  be 
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carefal  that  a  limitation  is  preserved  against  the  eligibility  of 
a  Ealakua  and  an  Aguinaldo. 

THE   FEDERAL   COURTS. 

The  Federal  Courtfl  have  grown  largely  in  public  favor  in 
recent  .years.  The  multiplied  number  indicates  that  they 
serve  satisfactorily  the  demands  of  the  public  as  well  as  lit.i" 
gants.  Congress  is  constantly  importuned  for  the  creation  of 
new  divisions  and  the  location  of  courts  at  ( dditional  points. 
This  is  demanded  as  a  matter  of  convenience.  The  effort  to 
curtail  the  influence  of  these  courts  has  only  resulted  in  the 
demand  for  an  increase  in  number. 

The  business  of  the  Supreme  Court  of  the  United  States 
had  become  congested,  and  an  appeal  waa  not  expected,  in 
the  regular  course  of  business,  to  be  heard  in  lets  than  three 
years.  An  effort  was  made  to  furnish  relief  to  the  overbur- 
dened docket,  and  the  Act  to  establish  the  Circuit  Courts  of 
Appeal,  known  as  the'  Evarts  Act,  was  passed.  It  is  clear 
that  without  these  courts  there  would  be  a  denial  of  justice. 
Lawyers  grow  pessimistic,  and  deplore  the  decadence  of  the 
profession  and  the  dearth  of  business  in  the  future.  This  is 
altogether  an  error.  The  business  for  lawyers  is  greater,  and. 
the  Yolume  of  litigation  has  become  magnified.  The  vast 
number  of  Federal  cases  leaves  no  doubt  of  this  fact.  Only 
twelve  years  have  elapsed  since  the  Circuit  Courts  of  Appeal 
were  created,  and  from  time  to  time  a  number  of  judges  have 
been  added,  and  we  may  confidently  e:cpect  within  the  next 
two  years  that  each  court  will  consist  of  five  judges.  It  is 
now  recognized  that  the  jurisdiction  of  the  Supreme  Court 
must  be  further  restricted.  Appeals  must  be  limited  to  con- 
stitutional principles,  questions  of  treaties,  commerce  and  the 
national  revenue. 

The  Judges  of  the  Courts  of  Appeal  should  not  be  re- 
quired to  preside  over  nisi  prius  causes.     They  should  only 
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hear  the  appellate  cases.  The  present  system  of  District 
Judges  should  be  changed,  and  these  judges  made  in  name, 
as  they  are.  in  effect,  Circuit  Judges.  I  may  step  further  and 
say,  that  the  vast  horde  of  causes  in  violation  of  the  revenue, 
postal  or  timber  laws,  should  not  be  charged  against  the  pres- 
ent District  Judge.  It  is  needful  to  dispose  of  such  cases 
speedily,  and  the  present  delay  results  in  crowding  out  of 
bearing  civil  causes  of  great  importance.  The  criminal 
branch  should  be  so  separated  from  the  civil — law  and  equity 
— cases,  that  it  should  be  a  separate  court,  presided  over  by 
a  judge  for  criminal  cases  only. 

The  American  law  has  grown  up  through  the  deliverances 
of  the  State  Judges.  The  erudition  of  the  State  courts 
throughout  the  past  has  shown  in  splendor.  Logic  became 
rehabilitated,  and  the  field  for  argument  became  bright  and 
fresh  in  the  deductions  and  reasoning  developments  of  the 
master  minds  presiding  over  many  of  the  State  courts. 

The  law  was  constructed  upon  solid  thought  and  compre- 
hensive consideration,  and  was  not  dependent  upon  the  aflUc- 
tions  of  the  present  day,  in  the  form  of  cases  innumerable, 
padded  text-books,  and  encjrclopedias  of  erroneous  state- 
ment. 

I  am' not  unmindful  of  the  great  learning  exhibited  by  the 
Federal  Judges,  and  it  is  from  this  source  that  we  have  been 
taught  the  great  tenets  of  constitutional  law.  The  rights  in 
property,  commercial  law,  provisional  remedies,  domestic 
relations  and  equitable  doctrines,  have  been  thrown  upon  the 
canvass  for  the  study  and  admiration  of  the  coming  genera- 
tions by  State  Judges.  Has  this  influence  been  checked?  Is 
their  Instro  less  brilliant  than  in  former  years?  In  the  past 
decade  the  Federal  courts  on  these  questions  have  made  a 
giant  step  forward.  The  personnel  •of  these  courts  is  strik- 
ing. It  is  a  rare  instance  when  a  lawyer  is  disappointed  in 
the  Federal  Judge  before  whom  he  appears. 
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The  questions  involved  in  commercial  life  have  leaped 
into  th\3  arena  of  the  Federal  courts,  and  the  pronouncements 
of  the  Judges  have  stirred  the  best  thought  of  the  profession, 
and  challenged  the  most  exalted  admiration. 

Surely  I  am  not  to  be  understood  as  indicating  the  deca- 
dence of  the  State  Bench,  but  the  elective  system  is  on 
severe  trial,  and  paralleling  it,  with  that  of  the  Federal  sys- 
teip,  we  have  a  race  to  be  won  only  by  the  stronger.  The 
rotary  system,  with  the  lottery  attachment,  provided  for  in 
our  Constitution,  is  of  doubtful  expediency. 

In  the  early  history  of  the  Supreme  Court  there  were  a 
few  cases  ranking  in  the  highest  degree  of  national  import- 
ance. The  argument  of  these  causes  commanded  the  talent 
of  America,  and  the  entire  country  remained  in  suspense 
during  the  deliberations  of  the  court,  anticipating  the  final 
decisions,  as  the  triumph  or  overthrow,  according  to  individ- 
ual predilections  of  the  principles  of  liberty,  announced  in 
the  Declaration  of  Independence.  Gases  of  equal  dignity 
have  been  before  the  court  in  the  past  decade.  The  Legal 
Tender  Gases,  the  Slaughter  House  Gases,  the  Income  Tax 
Oases,  the  Insular  Gases  have  never  been  magnified  in  their 
far-reaching  importance  in  the  development  and  maintenance 
of  the  teachings  of  our  fathers. 

The  case  of  Champion  vs.  Ames,  decided  February  28, 
1908,  is  probably  the  most  significant  of  all  national  causes 
at  the  last  term.  The  case  was  an  appeal  from  an  ofder  dis- 
missing a  writ  of  habeas  corpus^  and  involved  the  constitu- 
tionality of  the  act  of  Congress  of  March  2,  1898,  entitled 
*<Ab  Act,  for  the  Suppression  of  Lottery.  Trafiic- through 
National  and  Inter-state  Commerce  and  the  Postal  Service, 
subject  to  the  jurisdiction  and  laws  of  the  United  States." 
The  defendant  was  indicted  for  a  conspiracy,  with  others,  for 
violating  the  first  section  of  the  act,  in  the  disposition  of 
tickets  for  the  monthly  drawing  .of  the  Pan  American  Lot- 
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tery  Oompanj,  at  Asuncion,  Paraguay,  and  sending  the  same 
by  express  from  Dallas,  in  the  State  of  Texas,  to  Fresno,  in 
the  State  of  California.  Every  prior  device  to  conduct  a  lot- 
tery scheme,  within  the  reach  of  the  people  of  the  United 
States  had  failed.  Lotteries  were  no  longer  tolerated.  They 
were  forbidden  entrance  into  the  mails,  and  the  covert  expe- 
diency of  the  Express  Companies  was  denied  them  by  the 
Act  of  1895.  The  lottery  business  was  at  the  last  ditch,  and  it 
openly  defied  the  Act  of  Congress,  and  made  aggressive  war 
upon  it,  as  an  infringement  of  civil  liberty,  violating  the  Fed- 
eral Constitution. 

The  statute  was  maintained,  as  a  proper  exercise  of  the 
-power  to  regulate  inter-state  commerce.  This  case  is  worthy 
of  the  attention  of  the  busiest  in  the  profession.  While  lot- 
teries cannot  survive,  the  views  here  announced  touch  every 
moneyed  evil  which  is  susceptible  of  being  conducted  through 
means  of  transportation  from  one  state  to  another. 

'  It  is  true  that  the  decision  is  from  a  divided  court,  and  so 
'  were  the  decisions  in  each  of  the  cases  just  mentioned.  It 
has  become  a  matter  of  remark  that  all  great  cases  are  de- 
cided by  divided  courts,  and  the  possible  power  of  one 
man  is  sounded  as  a  midnight  alarm.*  The  case  of  the  North- 
em  Securities  Company  has  been  determined  by  four  Circuit 
Judges,  speaking  in  unanimity.  Should  this  cause  be  reversed 
on  appeal,  by  a  divided  court,  five  Judges  favoring  the  valid- 
ity of  the  merger,  we  would  have  eight  Judges  denying  the 
vialidity  of  amalgamation.  This  is  an  extreme  supposition , 
bnt  it  serves  well  to  illustrate  the  point  of  criticism,  which,  if 
permissible  in  the  press,  is  not  excusable  in  the  legal  pro- 
feission.  The  judgments  of  courts  are  not  affected  by  the 
number  concurring  in  the  opinion  of  final  result.  The  judg- 
ment is  the  judgment  of  the  court.  Is  it  reasonable  to  expect 
a  unanimous  opinion  on  great  questions?  What  makes  these 
cases  except  the  difference  in  opinions  among  great  lawyers  and 
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experienced  men  of  affairs?  These  differences  mustbeadjustedi 
and  the  litigation  is  launched  as  the  only  means  to  that  end. 
Having  been  determined,  the  machinery  of  the  Government 
moves  smoothly,  until  the  progressive  demands  of  a  great 
country,  filled  with  great  interests,  generates  a  further  dis- 
turbing element,  which  is  ultimately  settled  in  the  same  way. 

THE   BANKBUPTCT   ACT. 

The  advantages  of  a  periodical  Bankrupt  law  have  been 
always  recognized.  The  Act  of  1867  did  not  give  satisfac- 
tion, and  had  a  short  life,  considering  the  eventful  epoch 
through  which  the  country  had  passed.  The  necessity  for 
'  the  Act  was  apparent,  and  its  early  repeal  c  was  regretted,  an 
insufficient  opportunity  having  been  affoirded  to  test  its  rej^l 
merits.  Its  benefits,  however,  were  realized,  and  for  several 
years  ppmmercial  interests  again  demanded  relief  through 
this  channel.  The  Act,  Approved  July  1,  1898,  was  the  re- 
8ult,;0f  the  recognized  need  for  the  measure.  ITrom  the  for- 
mer acts  much  experience  had  been  gathered;  and  the  exten- 
sive discussion  of  the  subject  through  the  press,  and  trade 
journals  served  to  create  the  belief  that  a  law  satisfactory  to 
the  debtor  and  the  creditor  classes  could  be  readily  prepared. 
In  a  brief  while  two  very  serious  objections  became  mani- 
festly apparent,  and  it  may  appear  singular  that  each  of 
them  were  against  the  creditor  classes,  who  had  been  so  dili- 
gent in  procuring  the  passage  of  the  law. 

The  construction  given  to  Section  60  (A)  by  the  Supreme 
Court  created  a  hardship  and  altogether  unforeseen  result. 
This  section  provides  that  a  person  shall  be  deemed  to  have 
given  a  preference,  if,  being  insolvent,  be  made  a  transfer  of 
any  of  his  property,  enabling  any  one  of  his  creditors  to  ob- 
tain a  greater  per  centage  of  his  debt  than  any  other  creditors 
of  the  same  class.  The  casual  observer,  or  the  critical  mer- 
chant, would  be  slow  to  conclude  that  a  payment  of  money  on 
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general  acQount  was  a  transfer  of  property,  within  the  meaii- 
ing  of  the  act  In  the  ordinary  transactions  of  commercial 
life  no  one  speaks  of  the  partial  payment  by  check,  or  in 
money,  as  a  transfer  of  property;  and  a  construction  reaching 
this  conclusion  is  criticised  as  highly  technical,  and  beyond 
the  intention  of  the  lawmaker.  Certainly  it  was  not  in  the 
mind  of  the  promoters  of  the  law. 

In  Pirie  vs.  Chicago  Title  and  Trust  Company,  182  U.  S,^ 
p.  438,  it  is  held  that  the  statute  means,  that  a  transfer  of 
property  includes  the  giving  or  conveying  anything  of  value, 
anything  which  has  debt  paying  or  debt  securing  power,  and 
that  a  payment  in  money  is  a  transfer  of  property.  A  pay- 
ment of  money,  under  named  conditions,  operating  as  a  pre- 
ference to  the  creditor,- it  was  further  held,  that,  although 
acquired  in  good  falth^  by  the  creditor,  :t  must  be  surren- 
dered, as  a  condition  to  ths  right  of  proving  the  remainder 
of  the  claim  against  the  estate  of  the  Bankrupt  The  analy- 
sis is,  a  creditor  receiving  a  partial  payment,  without  knowl- 
edge of  the  insolvency  of  his  debtor,  within  four  months  of 
bankruptcy,  must  surrender  the  payments,  otherwise  he  is 
without  right  to  file  his  claim  against  the  estate  for  the  col-  ^ 
lection  of  the  residue.  The  far-reaching  effect  of  this  de 
cision  is  familiar  to  the  profession,  and  it  has  not  met  with 
the  approval  which  the  courts'  decisions  are  usually  entitled 
to  receive.  Business  was  shocked  over  this  unexpected  re- 
sult The  aaeeptance  of  every  partial  payment  was  attended 
with  risk,  and  the  question  became  live,  whether  the  creditor 
should  retain  the  partial  payment  and  surrender  the  remain- 
der of  his  claim,  or  return  the  payment  and  prove  his  claim, 
I  have  not  yet  heard  of  the  creditor  who  chose  the  latter 
course*  The  consensus  of  opinion  was  that  a  change  was  ab- 
solutely necessary. 

The  Act,  Sec.  67  g.,  reads:    "The  claim  of  creditors  who 
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have  received  preferences  shall  not  be  allowed  unless  creditors 
surrender  their  preferences." 

The  Amendatory  Act,  February  5,  1903,  provides  that  the 
claims  of.  creditors  who  have  received  preferences,  voidable 
under  Section  60  b.  or  to  whom  conveyances,  voidable  under 
Section  67  e,  have  been  made,  shiill  not  be  allowed  unless 
creditors  surrender  such  preferances  and  conveyances. 

Section  60  b.  reads:  <'If  a  bankrupt  shall  have  given  a 
preference,  and  a  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein;  shall  haVe  reasonable 
cause  to  believe  that  it  was  intended  ther^by  to  give  prefer- 
ence, it  shall  be  voidable  by  the. trustee,  and  he  may  recover 
the  property,  or  its  value,. from  such  person." 

We  may  properly  construe  the  amended  provision,  and  say: 
if  the  creditor  had  no  reasonable  caul^e  to  believe  that  a 
preference  was  intended,  he  l^as  a  right  to  retain  the  partial 
payment,  and  prove  the.  balance  of  his  demand  against  the 
estate  of  the  Bankrupt.  It  is  well  known  that  this  was  the 
purpose  of  the  amendment. 

Since  the  passage  of  the  Amendatory  Act,  and,  on  the  27th 
day  of  April,  1903,  the  Supreme  Court,  in  the  case  of  Jaquith 
V.  Alden,  construing  the  original  law,  holds  that  payments  by 
the  vendees  on  a  running  account  for  goods  which  were  sold 
and  delivered,  after  they  had  become  insolvent,  when  received 
by  the  vendor,  in  the  regular  course  of  business,  and  without 
idea  or  intention  pn  his  part  of  obtaining  a  preference 
thereby,  are  not  preferences  within  the  meaning  of  the  bank- 
ruptcy act.  This  case  is  distinguished  from  the  Pirie  case, 
with  the  remark  that  the  facts  are  entirely  different.  The 
dissenting  Judges  do  not  recognize  the  distinction,  and  by  no 
means  is  it  clear  that  there  is  a  material  difference  in  the 
facts  of  the  two  cases.  The  latter  case,  however,  is  obviously 
more  equitable. 

The  time  within  which  such  payments  should  be  deemed  to  be 
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preferential  was  also  held,  in  the  Pirie  case,  to  be  four  months 
next  preceding  the  bankruptcy  of  the  debtor.  The  Amenda- 
tory Act  removes  all  doubt  on  the  subject,  provicjing,  that  such 
preferences  thus  to  be  avoided  must  have  been  made  within 
four  months  before  the*  filing  of  the  petition,  or  after  the 
filing  of  the   petition  and  before  the  adjudication. 

Under  the  Act  of  1867  the  jurisdiction  of  the  Federal  Court 
was  concurrent  with  the  State'  Court.  It  is  indispensable  to 
the  due  administration  of  the  Bankrupt  Estate  that  the  Fede- 
ral Court,  as  a  court  of  primary  jurisdiction,  should  have  the 
right  to  determine  the'  validity  of  all  preferences,  and  the 
power  to  reach  every  fraudulent  disposition  of  property  within 
the  State  in  which  the  Bankrupt  proceediiigs  are  pending.  It 
is  an  anomaly  in  the  law  for  the  court  of  primary  jurisdiction 
to  be  divested  of  the  po^er  to 'colfect  the  assets  which  it  is 
required  to  adniinister.;  The  firsb'thought  is  to  focalize  this 
power,  in  order  that  alt  quesftions'may  be  promptly  decided, 
and  in  the  same  Vay;  and;  in  the  jframing  of  a  statute,  the 
phraseology  should l)e  uniuistdkably  clear. 

The  Act  of  1898  was*  strikingly  imperfect  on  this  point, 
and  I  may  say  somewhat  paradoxical.  The  language  seems 
plain.  Statutes  are  construed  according  to  the  terms  em- 
ployed, yet,  we  know  how  radically  different  was  the  intention 
of  Congress  Concurrent  jurisdiction  was  evidently  in- 
tended, but  section  23  (b)  provides:  "Suits  by  Trustees  shall 
only  be  brought  or  prosecuted  in  the  courts  where  the  bank- 
rupt, whose  estate  is  being  administered  by  such  trustee, 
might  have  brought  or  prosecuted  them,  if  proceedings 
in  bankruptcy  had  not  been  instituted,  unless  by  consent  of 
the  proposed  defendant.''  The  construction  of  this  provision 
of  the  statute  varied  in  the  different  Federal  Courts, — some 
holding  that  the  language  was  so  clear  that  the  question  was 
not  debatable,  and  that  the  State  Courts  had  exclusive  juris- 
diction, while  others  held  that  Congress  could  not  possibly 
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have  intended  to  leave  the  jurisdiction  in  tfae  State  Court, 
and,  therefore,  the  Federal  Courts  had  concq/f  rent  jurisdiction 
with  the  State  Courts.  The  Court  of  Appeals  for  the  Fifth 
Circuit,  in  Camp  vs.  Zellars,  94  Fed.  Bep.,  799,  citing  Bern- 
heimer  vs.  Bryan,  93  Fed.  Rep.  767,  decided  early,  that  the 
District  Court  of  the  United  States,  as  a  Court  of  Bankrupt- 
cy, had  no  jurisdiction  of  a  petition  by  a  trustee  in  bank- 
ruptcy, to  cancel  a  fraudulent  conveyance  by  the  bankrupt. 
There  were  a  number  of  decisions  following,  which  held  the 
same  view ;  while  there  were  others,  holding  the  contrary 
opinion.  Among  the  latter  may  be  mentioned ;  In  Be 
Newberry,  97  Fed.  Rep.,  91.  'IJepperdine  vs.  Headley,  98 
Fed.  Rep.,  868.  Norcross  vs.  Nathan,  99  Fed.  Rep.,  414. 
Lehman  vs.  Crosby,  99  Fed.  Rep.,  542.  Cox  vs.  Wall,  99 
Fed.  Rep.,  646.     In  Re  Woodbury,  98  Fed.  Rep.,  838. 

The  jurisdiction  was,  therefore,  unsettled,  but  it  was  finally 
put  to  rest  by  the  Supreme  Court  of  the  United  States  in 
Bardes' vs.  First  National  Bank  of  Hawarden,  178  U.  S.;  524, 
holding  that  the  District  Courts  of  the  United  Stated  did  not 
have  the  jurisdiction. 

Mr.  Justice  Gray,  speaking  for  the  Court,  referring  to  the 
Acts  of  1841, 1867  and  1898,  says  :  "  We  find  it  impossible 
to  infer  that  when  Congress,  in  framing  the  act  of  1898,  en- 
tirely omitted  any  similar  provision,  and  substituted  the  re- 
stricted provisions  of  Section  28,  it  intended  that  either  of 
those  Courts  should  retain  the  jurisdiction  which  it  had  un- 
der the  obsolete  provisions  of  the  earlier  acts.*' 

The  Courts  of  Bankruptcy  having  no  jurisdiction  for  the 
collection  of  fraudulent  preferences,  or  the  cancellation  of 
fraudulent  conveyances,  the  trustee  was  required  to  proceed 
in  the  State  Courts,  however  scattered  the  causes  of  action 
might  be,  and  regardless  of  the  delays  incident  to  the  con 
gested  condition  of  some  dockets,  while  the  parent  case 
remained  in  the  Bankrupt  Court,  as  patient  as  a  mile-post. 
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awaiting  the  returns  from  the  different  State  Courts.  It  is, 
doubtless,  the  experience  of  the  profession,  that  the  trustee 
was  unable  to  mitke  any  sucoessful  effort,  and  the  purpose  of 
the  involuntary  proceeding  was  practically  defeated. 

The  Congress  readily  avoided  this  disturbing  efifect,  and  in 
the  Amendment  of  1903,  provides  .  "  And,  for  the  purpose 
of  such  recovery,  any  Court  of  bankruptcy,  as  hereinbefore 
defined,  and  any  State  Court  which  would  have  had  jurisdic- 
tion, if  bankruptcy  had  not  intervened,  shall  have  concurrent 
jurisdiction.'' 

There  are  other  amendatory  provisions,  worthy  of  mention. 

The  application  by  the  Bankrupt  for  a  Receiver,  or  the 
appointment  of  a  Receiver,  because  of  ipsolvency,  are  acts 
of  bankruptcy. 

A  mining  corporation  may  become  a  bankrupt,  and  the 
bankruptcy  of  the  corporation  does  not  release  the  officers, 
directors  or  stockholders  from  liabilities  created  under  State 
laws. 

The  discharge  of  the  bankrupt  can  now  be  defeated^  if  he 
obtained  property  on  credit  by  a  material  false  statenxent  in 
writing,  made  for  the  purpose  of  obtaining  property  on 
credit ;  and  the  transfer^  removal,  destruction,  or  conceal- 
ment of  property,  with  intent  to  hinder,  delay  or  defraud  his 
creditors,  is  ground  for  refusing  the  bankrupt  a  discharge. 

*The  waiver  of  the  right  to  claim  property  as  exempt  is 
mainly  a  localism,  and  all  will  not  agree  that  it  should  prop- 
erly become  a  part  of  a  bankrupt  law,  which  must  be  uni- 
form throughout  the  United  States.  This  waiver  voluntarily 
deprives  him  of  the  exemption  right,  but,  bankruptcy  is 
often  sought  as  an  antidote  for  the  restoration  of  the  prop- 
erty. •  The  conclusion  reached  In  Re  Moore,  112  Fed.  Rep., 

*The.Gue  of  Lockwood  vs.  Exchange  Baok  has  been  decided  by  the  Snpreme  Court 
sinoe  this  paragraph  was  written.  The-difBculties  suggested  are  met,  the  Court  hold- 
ing that  the  bank  nipt's  discharge  may  be  withheld  for  a  reasonable  Ulne,  peadiug 
proceedings  in  the  State  Court  for  the  enforcement  of  the  y  aiver  contract. 
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289,  saggests  that  the  statute  should  be  amended  so  as  to 
provide  for  the  preservation  of  the  waiver  contract  It  may 
be  necessary  to  die,  in  order  to  live,  but  it  is  not  Seemly  that 
the  bankrupt  should  live  upon  that  which  he  contracted  to 
surrender  to  his  creditor.  Without  right  to  claim  the  prop-. 
erty,  otherwise  exempt,  against  the  waiver,  the  proceeding 
in  bankruptcy  restores  the  right,  and  the  bankruptcy  of  the 
debtor  becomes  a  profitable  investment. 

NORTHERN  SECURrnES  COMPANY. 

The  wide  discussion  of  this  case  may  render  idle  any  refer- 
ence to  ityrbut  its  importance  demands  a  place  in  our  consider- 
ation. The  decision,  as  announced,  did  not  come  as  a  sur- 
prise to  the  pi  ofession;  and  it-  appears  that  the  parties  in  inr 
terest  were  prepared  for  it,— if  not  fortified  against  it  A 
subject  of  national  consequence,  keen,  bright,  and  sharp- 
edged,  has  awakened  the  public  thought.  Some  are  amidst 
apprehensions  of  financial  disaster,  while  others  are  happy 
in  the  idea  that  encroaching  power  has  been  suddenly 
checked. ,  > 

The  Sherman  Act  of  July  2nd,  1890,  was  conceived  along 
the  line  that  ^  a  restraint  must  be  laid  upon  those  real  or 
imaginary  evils,  the  outgrowth  of  moneyed  amalgamations. 
The  caption  of  the  law  informs  us,  that  it  is  designed  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies, and  section  one,  in  practically  limitless  language,  declares 
as  illegal,  every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations.  The  thing 
done, — or.. attempted  to  be  done, — if  in  restraint  of  inter- 
state trade,  whatever  it  may  be,  is  condemned.  The  unlim- 
ited scope  of  the  Act,  receives  emphasis  by  the  Court,  in  that, 
the  employed  words  comprehend  every  scheme  which  may  be 
devised    to  •  defeat  competition.     The  cases     against  the 
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Trans-Missouri  Freight  Association,  166  U.  S.,  p.  290,  and 
Addison  Pipe  &  Steel  Company,  176  U.  S.,  211,  served  «8 
prophesies,  now  to  be  fulfilled.  The  opinions  in  these  cases, 
fire  master-pieces  of  argumentative  force,  and  I  may  be  per- 
mited  to  say,  that  the  dissenting  opinion  in  the  former  case,  is 
unexcelled  in  its  logical  .power,  and  there  we  find  elements 
which  made  Taney  great. 

The  Courts  expound  the  law,  but  the  law-making  power  has 
not  altogether  discovered  what  is  true  competition,  between 
railroad  organizations.  The  bankruptcy  of  one  line,  will  not 
improve  the  financial  growth  of  another.  Railways  having 
the  same  termini,  traversing  different  states,  do  not  thrive, 
and  are  not  successful,  in  cutting  rates  fixed  by  each  other. 
The  competitive  question  is  now  one  of  service,  attention,  dis- 
patch, and  equipment.  A  rdte  wa?  has  no  favor  with  the 
business  public  and  is  of  short  duration.  Two  mercantile  estab- 
lishments, in  the  same  City,  having  like  capital,  are  necessa- 
rily competitors,  but  their  traffic  is  upon  legitimate  lines. 
Two  lawyers  at  the  same  Bar,  are  competitors,  but  they  only 
restrain  trade,  at  the  instance  of  the  client,  and  under  the 
fiat  of  the  Court.  Every  legitimate  business  avocation  has 
within  it,  those  competing  for  the  best  results.  None  are 
forbidden,  certainly  not  condemned.  Two  great  lines  across 
the  Continent,  the  Eastern  terminal  of  each  lies  in  Minnesota, 
and  the  Western  terminal  of  each  is  at  Puget  Sound,  are 
judicially  made  competitors,  for  the  reason  that  they  have  the 
same  destination.  Every  contract  between  them  is  not  ille- 
gal,— only  those  in  restraint  of  trade.  What  kind  of  a  con- 
tract restrains  trade,  and  how  are  we  to  determine  when  trade 
is  restrained?  A  uniform  rate,  in  reasonable  amount,  has  no 
restraining  influence  upon  trade,  but  who  must  determine  the 
reasonableness  of  the  rate?  If  it  is  reasonable,  the  result  is 
unchanged.  The  expense  incident  to  the  construction,  and 
the  maintenance  of  these  great  trans-continental  lines,  can 
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only  be  estimated  by  experienced  men,  and  by  them  only  can 
it  be  logically  determined  what  rate  is  suSJciently  reasonable 
to  pay  for  the  mammoth  enterprise  of  overwhelming  benefit  to 
the  country.  In  the  absence  of  such  determination,  is  it  fair 
to  assume,  that  the  rates  restrain  traffic,  simply  because  the 
lines  seek  the  same  business?  If  these  corporations  were  op- 
erating under  a  system  of  like  rates,  resulting  in  loss,  would 
we  say  that  they  are  in  restraint  of  trade,  violating  the  Anti- 
Trust  law? 

Must  we,  therefore,  conclude  that  this  Company,  as  a  hold- 
ing corporation,  represents  an  illegal  scheme,  and  must  we 
conclude  that  because  we  find  a  possible  motive,  under  judi- 
cial construction,  that  there  is  in  fact  an  unlawful  combina- 
tion, inevitably  destroying  competition?  This  great  opinion, 
in  expounding  the  law,  as  it  is  written,  shows  that  the  Sher- 
man Act  should  be  materially  modified,  with  all  possible 
speed,  before  a  state  of  wreckage,  in  large  enterprises  ensues. 

The  Court  say:  "It  matters  not  whether,  while  acting  un- 
der such  a  contract,  the  rate  fixed  is  reasonable  or  unreason- 
able, the  vice  of  such  a  contract  or  combination,  being  that  it 
confers  the  power  to  establish  unreasonable  rates  in  the  way 
of  free  and  unrestricted  competition  between  carriers,  who  are 
natural  rivals  for  patronage."  This  means  that  any  confed- 
erated contract,  embodying  the  power  to  fix  rates,  is  unlawful, 
notwithstanding  the  rates  are  entirely  satisfactory  to  the 
trade,  and  the  roads  could  not  be  maintained  at  a  less  rate. 
We  may  then  deduce  the  proposition,  that  the  power  existing, 
although  never  exercised,  is  under  the  condemnation  law. 
If  no  contract  exists,  no  agreed  power  to  formulate  rates,  ex- 
ists, and  therefore,  the  shipments  may  be  made,  without  any 
violation  of  the  Sherman  Act. 

The  intent  of  all  legislation  is  to  promote  beneficial  under- 
takings, or  destroy  prevailing  or  threatened  evils.  If  the  par- 
ties to  the  compact  desired  to  stifle   competition,  under  the 
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guise  of  a  contract,  the  evil  is  not  minified,  by  annulling  the 
contract,  if  the  evil  can  be  consummated  without  a  contract. 

If  there  was  an  attempt  to  restrain  trade,  in  the  creation 
of  the  Northern  Securities  Company,  why  cannot  the  pro- 
moters perform  the  same  alleged  injurious  acts,  without  a 
corporate  entity?  Is  not  therefore,  the  charter  of  this  body, 
a  means  of  convenience,  rather  than  a  fraudulent  combina- 
tion? 

Under  the  terms  of  the  decree,  the  Securities  Company 
will  return  to  the  shareholders  in  the  Northern  Pacific  and 
Great  Northern  Companies,  the  shares  to  which  they  may  be 
respectively  entitled.  The  right  of  the  majority  to  master 
and  dominate  a  Company  is  recognized  as  lawful,  and,  indeed, 
could  not  otherwise  be.  If  the  same  persons  held  this  major- 
ity in  value,  and  the  roads  were  operated  independently,  it 
would  not  be  claimed,  that  this  ownership  violated  the  Act. 
If  illegal,  how  would  the  evil  be  remedied?  Not  upon  the 
principle  that  the  exalted  right  of  protection  of  American 
liberty,  must  yield  to  the  supremacy  of  inter-state  trade,  I 
submit.  If  the  respective  Companies  are  under  the  direction 
of  different  managements,  wholly  disconnected,  then  there  is 
no  combination, — ^if  they  have  the  same  rates,  there  is  no 
restraint  of  trade,  although  the  Companies  are  competitors, 
and,  if  a  rate  is  fixed  by  one,  and  followed  by  the  other  Com- 
pany, as  just  and  reasonable,  no  evil  motive  is  suspicioned; 
and  certainly  a  just  and  equitable  rate  adopted  by  one,  at  the 
suggestion  of  the  other,  is  not  in  restraint  of  trade.  Yet, 
an  equitable  rate  established  under  a  contract,  having  the 
mere  power  to  restrain  trade,  between  two  organizations  op- 
erating parallel  lines,  falls  under  the  construction  of  the 
statute,  and  there  is  a  triumphal  burst  of  joy  over  the  down- 
fall of  a  Trust. 

If  the  Inter-State  Commerce  Act  is  inadequate  to  overcome 
the  matters  of  difficulty,  pointed  out  in  the  argument  of  the 
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Court,  the  Congress  is  clothed  ^rith  ample  power  to  adopt 
amendatory  measures. 

THE   SUPPRAQB   CASE. 

The  peopte  of  this  State,  conceived  that  they  possessed  the 
legal  right,  and  were  charged  with  the  duty,  as  conservators 
of  the  best  interests  of  the  country,  to  regulate  the  elective 
franchise^  subject  to  the  Federal  Constitutional  .amendment, 
providing:  "The  right  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abridged  by  the  United  States,  or 
by  any  State,  on  account  of  race,  color,  or  previous  condition 
of  servitude."  Article  Eight  was  formulated  upon  this  idea, 
after  mature  deliberation.  Soon,  it  became  the  subject  of 
attack,  as  violative  of  the  16th  amendment.  A  bill  in  equity 
was  filed  in  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Alabama,  by  Jackson  W.  Giles  against 
the  Registrars  of  Montgomery  County,  praying  that  the 
defendants  be  required  to  enroll  his  name  upon  the 
voting  lists.  In  the  majority  and  dissenting  opinions 
(23  Supreme  Court  Rep.,  639),  we  find  a  number  of  sur- 
prising propositions.  Just  how  it  could  be  imagined  that  a 
bill  in  equity  was  a  proper  remedial  process,  it  is  difficult 
to  imagine.  .  Section  1979  of  the  revised  statutes,  relative  to 
the  jurisdiction  of  the  Court,  in  the  protection  of  the  ^^Civil 
Rights"  of  the  citizen,  employs  the  language:  ^^shall  be  liable 
to  the  party  injured  in  an  action  at  law,  suit  in  equity,  or 
other  proper  proceeding  for  redress."  If  this  provision  does 
not  furnish  the  equitable  jurisdiction,  it  does  not  exist.  The 
Court  very  properly  holds,  that  the  sphere  of  equitable  juris- 
diction is  not  extended,  recognizing  the  true  boundary  be- 
tween actions  at  law  and  suits  in  equity.  Reaching  this 
conclusion,  it  would  seem  that  the  Bill  should  have  been  per- 
emptorily  dismissed;  but  the  Court  after  holding  that  it  has 
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jurisdictioo,  (and  this  conclusion  seems  to  have  been  attained 
irithf  ut  regard  to  the  character  of  the  action,  or  the  method 
of  procedure,)  says:  "we  cannot  f  rget  that  we  are  dealing 
with  a  new  and  extraordinary  situation,  and  we  are  unwilling 
to  stop  short  of  the  final  considerations  which  seem  to  us  to 
dispose  of  the  case."  The  plaintiff  seeking  the  establishment 
of  an  alleged  right,  under  an  alleged  fraudulent  scheme,  and 
invoking  the  "King's  conscience"  to  afford  him  relief,  pre- 
sents a  novel  feature  in  equity  pleading.  Justice  Holmes 
aptly  expresses  the  averment,  as  a  declaration  in  the  air, — 
presumably  a  balloon  or  other  floating  gaseous  receptacle. 
The  Court  does  not  cite  the  case  of  White  vs.  Berry,  171 
U  S.,  366,  wherein  it  is  held,  that,  under  the  Constitution  and 
laws  of  the  United  States,  the  distinction  between  common 
law  and  equity,  as  existing  in  England  at  the  time  of  the  sep- 
aration of  the  two  countries,  has  been  maintained,  although 
both  jurisdictions  were  vested  in  the  same  courts,  and  ap- 
proving the  rale  laid  down,  In  Re  Sawyer,  120  U.  S.,  200, 
that^a  court  of  equity  had  no  jurisdiction  over  the  appoint- 
ment and  removal  of  public  officers,  and  that  to  sustain  a  bill 
in  equity  to  restrain  or  relieve  against  proceedings  for  the 
removal  of  public  officers,  would  invade  the  domain  of  the 
courts  of  common  law. 

Limited  to  questions  of  equitable  cognizance,  is  there  any 
appreciable  difference  between  the  cases? 

The  petitioner's  right,  if  any  he  has,  must  be  formulated 
upon  the  theory,  that  the  constitutional  provision,  requiring 
the  registry  of  the  name  on  the  voting  list,  is  fraudulent  or 
void;  and  the  action  of  the  Court,  if  obtained,  would  be  in  aid 
of  the  fraud.  Therefore,  the  Court,  has  very  properly  held, 
that  it  could  not  sanction  his  demand. 

Justice  flarlan  writes  a  strong  dissenting  opinion  on  the 
question  of  jurisdiction,  holding  however,  that  the  averments 
of  the  Bill,  if  true,  entitled  the  plaintiff  to   relief,  provided, 
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the  record  showed  a  sufficient  value  in  dispute.  The  value  of 
each  of  the  votes  of  the  five  thousand  negroes,  on  behalf  of 
whom  the  bill  was  filed,  the  hypercritic  might  say,  is  so 
easily  estimated,  that  we  could  not,  in  Alabama,  in  connec- 
tion with  it,  think  of  the  Federal  Jurisdictional  amount. 

Justice  Brewer  disposes  of  the  question  of  jurisdiction, 
holding  that  a  Federal  question  is  involved.  We  are  startled 
at  tiie  announcement  made  by  the  distinguished  jurist, — 
"whether  the  plaintiff's  remedy  was  at  law  or  in  equity,  can- 
not be  considered  on  this  appeal."  Why  this  is  so,  in  the 
opinion  of  the  Judge,  may  be  found  in  the  further  announce- 
ment: "every  case  coming  up  on  a  certificate  of  jurisdiction 
may  be  held  to  present  a  constitutional  question,  and  be  open 
for  full  inquiry  in  respect  to  all  matters  involved."  We 
glean  from  the  dissenting  opinion  that  he  does  not  assent  to 
the  proposition  that  the  case  is  not  strictly  a  legal  one,  yet, 
the  proceeding  is  named  a  bill  in  equity,  and  the  prayer  shows 
that  it  is  correctly  christened. 

We  are  familiar  with  the  rule  of  equity  practice,  that  if  the 
Court  has  jurisdiction  for  one  purpose,  the  case  will  be  fully 
administered;  but,  we  are  not  aware  of  any  such  principle 
prevailing  in  common-law  actions.  This,  I  submit,  without  a 
criticising  intent. 

Two  actions  were  brought  in  the  City  Court  of  Montgom- 
ery, by  the  same  party,  one  for  damages,  and  the  other,  for  a 
writ  of  mandamus.  The  opinions  of  the  Supreme  Court  of 
Alabama,  affirming  the  judgment  of  the  City  Court,  are  ex- 
pressed in  comprehensive  language,  and  are  clothed  in  the 
best  thought,  and  fully  maintain  the  high  standard,  which  the 
Court  has  always  enjoyed  in  American  jurisprudence. 

PEONAGE. 

A  condition  of  affairs,  which  has  been  said,  exists  in  Ala- 
bama, akin  to  servitude,  has  been  flaunted  throughout  the 
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country.  What  awful  thing  is  it,  of  which  Alabamians  are 
charged  as  criminals?  The  offense  is  advertised  as  a  condi- 
tion prevailing,  and  not  as  individual  acts.  It  is  called  peon- 
age, and  ita  existence  is  announced  as  a  startling  crime 
^gftinst  humanity,  and  in  violation  of  the  thirteenth  amend- 
ment to  the  Federal  Constitution. 

Obedience  to  the  law,  is  the  highest  degree  of  patriotism- 
Personal  liberty  is  cherished  by  every  Alabamian,  and  in  its 
maintenance,  the  horrors  of  war  arose,  and  wrought  destruc- 
tion everywhere.  A  few  yet  remain  to  tell  how  their  com- 
rades fell  upon  the  field,  the  sufferings  they  endured,  the 
sacrifices  they  made,  the  black  pall  of  bankruptcy  and  deso- 
lation following  as  a  wake, — all,  for  the  sake  of  personal 
liberty,  as  they  conceived  it.  This  spirit  lives  in  the  present 
generation,  and  we  are  slow  to  accept  any  statement  of  an 
existing  vassalage. 

In  New  Mexico,  it  was  formerly  permissible,  for  an  inhab- 
itant to  pledge  his  time  and  labor,  as  security  for  the  fulfill 
ment  of  an  obligation  whereby  he  was  furnished  with  life's 
sustenance.  ^  It  was  a  voluntary  contract.  Through  its 
terms,  the  person  was  provided  with  the  means  of  living, 
and  as  the  burden  of  debt  increased,  the  tenure  of  contract 
continued.  A  man  of  wealth,  providing  for  a  large  number 
of  the  poorer  class,^  soon  found  that  he  had  a  retinue  of 
peons  following  his  command,  and  the  odium  of  the  custom, 
arose  from  the  abuse  of  the  contractual  relation.  In  the 
case  of  Mariana  Jeremello  vs.  Jose  De  Le  Cruz  Romero, 
1  Gildersleeves'  (New  Mexico)  Reports,  Judge  Benedict 
presents  a  learned  statement  of  the  system. 

The  thirteenth  amendment  was  declared  ratified  December 
18, 1865,  thereby  abolishing  slavery  in  the  United  States. 
The  practice  prevailing  in  the  Territory  of  New  Mexico,  was 
brought  to  the  attention  of  Congress,  and  on  the  2nd  day  of 
March,  1867,  Section  1990  of  the   Revised   Statutes  was  en- 
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acted  abolishing  the  system,  which  only  existed  in  New  Mex- 
ico. The  fact,  that  it  was  made  to  apply  to  every  State  and 
Territory,  was  to  make  of  the  statute,  a  general  law.  This 
is  manifest  from  the  reading  of  the  following  section,  in 
connection  with  section  1991,  providing  that  every  person 
in  the  military  or  civil  service,  in  the  Territory  of  New  Mex- 
ico shall  aid  in  the  enforcement  of  the  statute.  This  require- 
ment of  aid,  is  limited,  by  its  terms,  to  New  Mexico. 

Political  disorders  discover  readily  every  movement  or 
condition,  which  may  be  the  subject  of  disapproval.  The 
occasion  was  ripe  for  thi»  discovery,  when  the  Constitution 
of  1901,  became  operative,  practically  eliminating  the  negro 
from  the  political  arena.  The  statute,  known  as  the  crimi- 
nal contract  law,  approved  March  6, 1901,  has  been  inter- 
preted to  mean  kinship  to  New  Mexico  peonage.  A  system 
of  surveillance  has  been  established  in  Alabama  and  Georgia, 
entailing  a  heavy  moneyed  expenditure.  The  result  is^ 
that  it  is  claimed  that  the  Alabama  statute  is  unconstitu- 
tional, and,  therefore,  parties  operating  under  it,  are  indict- 
able under  section  5526  of  the  Revised  Statutes^  of  the 
United  States,  providing  punishment  for  the  practice  of 
peonage 

The  intent  of  the  Act  of  1901,  is  clear  to  every  one  ac- 
quainted with  the  tenant  system.  As  a  rule,  altogether  ir- 
responsible, do  we  find  the  tenant,  and  dependent  upon  the 
landlord  for  maintenance  pending  the  growing  crop.  The 
landlord,  furnishing  supplies,  we  must  admit,  is  entitled  to 
protection  against  the  improvident  tenaut,  who  abandons  the 
crop  Unless  there  is  some  restraining  power,  the  crop  is 
uncultivated  and  the  landlord  loses  the  value  of  his  supplies. 
No  question  would  arise,  as  to  the  validity  of  a  statute,  pro- 
viding for  punishment  of  those  who  procured  supplies  from 
the  landlord  with  intent  to  defraud.  The  difficulty  of  show- 
ing this  intent,  independent  of  the  act  of  abandonment,  is 
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clear.  If  the  criminal  intent  is  not  affirmatively  shown, 
such  a  statute  would  not  be  violated.  The  loss  to  the  land- 
lord is  irreparable,  and  ruin  confronts  him,  unless  he  can 
protect  himself  against .  the  perfidy  or  carelessness  of  the 
tenant.  Dependent  as  he  is,  upon  the  landlord,  is  there  any 
sound  reason,  why  the  tenant  should  not  be  required  to  per-, 
form  his  contract  ?  Under  a  proper  administration  of  such 
laws,  no  conflicts  should  arise.  The  abuse  of  the  law,  how- 
ever, should  not  be  tolerated,  and  under  no  conditions  should 
it  serve  as  a  cloak  of  oppression.  If  the  Federal  statute  is 
violated,  in  the  exercise  of  the  rights  and  duties  authorized 
and  impoped  by  the  State  statute,  an  internecine  strife  is  im 
mediately  launched. 

If  theState  statute  is  unconstitutional,  is  the  landlord  sub- 
ject to  prosecution  under  the  Federal  statute  ?  The  question 
may  be  answered,  by  inquiring  whether  the  act  done,  under 
the  State  statute,  is  condemned  under  the  terms  of  the  Fed- 
eral Statute.  It  would  seem  that  the  Federal  Statute  is  not 
violated,  unless  the  terms  of  the  State  statute  have  been 
abused,  by  exercising  a  mastery  not  therein  provided.  Peon- 
age in  its  technical  sense,  and  proper  application,  is  not  pro- 
hibited by  the  Thirteenth  Amendment,  relating  as  it  does 
only  to  slavery  and  involuntary  servitude.  To  this  extent, 
the  Federal  Statute,  is  unconstitutional,  as  unwarranted  by 
the  fundamental  law. 

It  is  suggested,  that  a  method  of  protection  be  afforded  the 
landlord, other  than  by  statutes,  which  provoke  dissension, 
and  bring  into  captious  review  the  honor  and  loyalty  of  our 
people. 

OUR  legislature. 
■  • 

The  demand  for  a  new  organic  law  arises  from  the  desire 
to  obviate  objectionable  provisioDS  of  the  existing  instru- 
meat^  and  create  other  features  which  are  deemed  necessary 
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under  changed  conditions.  Such  were  the  influences  actua* 
ting  the  adoption  of  the  Constitution  of  1901.  It  is  not 
within  my  province  to  reyiew  the  present  Constitution,  nor 
would  the  limits  of  my  remarks  justify  a  discussion  of  it. 

The  session  of  the  Legislature  following  the  adoption  of  a 
Constitution  is  always  important.  Many  measures  in.  the 
Constitution  are  not  self-executing,  and  life  must  be  breathed 
into  them  through  the  medium  of  the  Legislature.  The  pro- 
cedure of  certain  provisions  has  no  place  in  the  fundamental 
law  and  can  only  be  defined  by  legislative  act.  The  method 
of  accomplishing  such  results  requires  skill  in  the  highest 
degree  and  demands  the  best  talent.  Necessarily  do  we  en* 
counter  opinions  materially  at  variance  in  the  final  settlement 
of  such  questions.  The  Legislature  of  1908  has  a  member- 
ship equal  to  the  emergencies,  and  ivhile  action  has  been  ap- 
parently slow  and  uneventful,  this  is  attributable  to  the 
wisdom  of  care-taking,  and  the  caution  of  experience. 

Local  legislation,  wherever  it  may  be  found  permissiblci  is 
an  abundant  vegetation  with  such  a  degree  of  miasmatic  con- 
tagion that  the  public  becomes  feverish  to  escape  the  malady. 

Section  104  of  the  Constitution,  with  its  schedule  of  for- 
bidden local  matters,  was  designed  to  prevent  legislation  of  a 
private  nature,  and,  ajb  the  same  time,  serve  to  assist  mem- 
bers in  looking  after  public  matters,  to  the  exclusion  of 
private  affairs  of  their  friends,  so  grievously  a  source  of  an- 
noyance, which  they  could  not  otherwise  overcome. 

In  this  connection  it  is  a  surprise  that  the  schedule  omit- 
ted so  many  matters  which  it  now  seems  could  have  been 
condemned,  thereby  avoiding  much  legislation  of  a  semi- 
private  nature.  Laws  of  general  utility  however,  have  been 
passed  and  the  work  has  been  well  done. 

The  revenue  law  is  of  primary  importance.  The  wisdom 
of  the  constitutional  provision  requiring  the  formulation  of 
a  law  by  certain  officers  in  advance  of  the  assembling  of  the 
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Legislature,  has  been  demonstrated.     It  is  prepared  by  those 
having  knowledge  of  the  needs  of  the  State  and  by  whom   it 
must  be  executed .     Very  properly,  it  is  fruitful  in  reaching 
every  species  of  prop^srty,  and  every  vocation    which    should 
contribute  to  the  support  of  the  government.     The  chief  in- 
novation which  we  catch  under  this   law  is  the  tax  payable 
upon  mortgages.     This  tax  is  15  cents  per  hundred  dollars, 
which  must  be  paid  wlien  the  mortgage  or  other  kindred  in- 
strument is  filed  for  record.     Some  criticism  has  been  made 
that  the  law   should   remain  as  it   was  formerly,   requiring 
mortgages  to  be  taxed   as   other   personal  property.     In  my 
judgment,  the  provision  is  wise,  and   will   far  outweigh   the 
revenue  acquired  under  the  former  law.     Properly  adminis- 
tered, there  is  no  escape  from  this  tax  in  the  filings  of  large 
corporate  mortgages,  which  have  heretofore,  in  many  instan- 
ces, avoided  the  law,  as  being  non-taxable.     It  is  not  clear 
that  this  law  will  admit  of  any   successful   litigation  by  for- 
eign Tj  ustees  or  Mortgagees. 

The  Amendatory  Corporation  Act  affords  very  essential 
relief.  The  Constitution  of  1901,  forbidding  private  legisla- 
tion, left  a  corporation  chartered  by  the  general  assembly 
prior  to  1867,  without  any  possible  opportunity  to  alter  or 
amend  its  charter.  The  limitations  of  Section  1283  of  the 
Code  were  evidently  accidental;  and  happily,  this  difficulty 
has  been  removed  by  an  amendment. 

The  volume  of  the  country's  business  is  now  accomplished 
through  corporate  organizations.  Indeed,  the  magnitude  of 
the  business  could  not  otherwise  be  maintained.  The  co- 
operation of  men  and  industries  constitutes  the  power  in  the 
development  of  the  resources  of  the  country  and  the  interests 
of  the  business  public.  Under  the  Code,  the  merger  of  in- 
corporated bodies,  pending  the  meeting  of  joint  shareholders 
left  the  constituent  Companies  in  an  unanchored  condition, 
with  no  remedy  save  an  unsatisfactory  and  doubtful  contract 
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num.  The  Act  of  March  20th,  1903, 
ho  needs  of  this  case,  but  it  unfortu- 
corporations  having  the  right  of  emi- 
anufactur.ng  corporations  possess  the 
lain,  they  are  excluded.  Very  mani- 
rs^'ght  in  the  Legislature,  which  should 

elative  to  the  renewal  and  extension  of 
itions  is  timely,  providing  a  clear  and 
he  organization  of  corporations  remains 
X.  We  should  have  a  general  incorpo- 
id  upon  lines  easily  comprehended  and 
execution. 

I  Text  Book  Commission,  and  to  pro- 
of Text  Books  in  the  public  free  schools 
ee.  The  advisability  of  such  measures 
debate  and  some  litigation  has  ensued 
wise  10  leave  to  those  engaged  in  edu- 
power  to  determine  the  best  sources  of 
ninistration  of  school  affairs, .  although 
se  as  to  detail  matter.  The  requirement 
y,  concludes  with  the  proviso,  ''that 
s  shall  contain  anything  of  a  partisan 
.''  This  exception  is  dangerous  in  the 
)n  upon  the  power,  as  well  as  the  judg- 
jsion.  A  few  words  could  not  have 
the  creation  of  litig<ition.  We  may 
le  sting  of  the  hornet  will  not  be  found 

ective  Railroad  Commission.  A  mere 
ay  suffice,  as  its  provisions  are  familiar 
;  tried  an  Appointive  Commission,  an 
tnay  satisfy  us  that  we  do  not  need  any 
State  were  engaged  in  the  Banking  bus- 
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iness,  men  versed  in  Banking  would  doubtless  be  employed. 
Lawyers  would  be  retained  to  defend  the  State's  affairs  in 
matters  of  litigation.  State  employes  hurriedly  send  for  a 
physician  to  attend  the  personal  injuries  of  a  helpless  con- 
vict. A  conflagration  at  the  Capitol  would  be  announced 
over  the  'phone  to  the  Fire  Department.  Reverse  the  simile: 
we  see  the  New  York  Limited  approaching — the  engine  is  the 
latest  improved  Baldwin  pattern — the  train  is  electric  lighted, 
consisting  of  twelve  vestibule  sleepers,  with  five  hundred 
passengers  aboard,  and  at  the  throttle  of  this  costly  and  mag- 
nificent equipment  we  '  find, — not  an  experienced  engineer, 
but  our  familiar  friend — the  hack-driver.  Does  this  over- 
draw the  picture  presented  by  the  Act,  when  the  State,  in 
taking  semi-xjontrol  of  a  Railroad — its  vast  interests  and  diffi- 
cult problems  in  finance,  labor  and  commerce,  changes  the 
order  of  things  and  says:  "No  person  owning  any  stock  in 
any  Railroad  corporation  or  any  person  owning  or  operating 
a  Railroad  in  this  Stat6,  shall  be  eligible  to  the  office  of  Rail- 
road Commissioner." 

The  Act  to  regulate  the  employment  of  minors  in  factories 
and  manufacturing  establishments,  ordinarily  known  as  the 
"Child's  Labor  Bill,"  after  many  ineffectual  efforts  on  the 
part  of  its  votaries,  has  become  a  law.  The  measure  seems 
entirely  satisfactory  to  the  factories,  as  well  as  the  promoters 
of  this  legislation. 

Osteopathy  cannot  hereafter  flourish  in  Alabama.  The  cer- 
tificate of  the  Medical  Association  cannot  be  easily  obtained 
by  its  practitioners,  and  it  may  be  said  that  by  force  of  law, 
its  practice  will  not  hereafter  be  followed  in  this  State. 

A  general  act  authorizing  any  municipality  to  refund  its 
obligations  is  timely.  Many  of  our  cities  and  towns  are  finan- 
cially involved,  owing  to  the  constitutional  limitations  upon 
taxation  heretofore  existing.  Relief  may  now  be  attained 
through  the  broad  and  ample  terms  of  the  recent  act. 
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The  Exemption  Law  needs  serious  attention.  It  is  de- 
signed to  help  the  needy.  The  present  procedure  is  difficult 
and  only  the  skilled  lawyer  can  follow  it.  The  practice 
should  be  simplified,  so  that  the  citizen  can  readily  protect 
his  rights  under  the  Statute.  There  is  an  evil  prevailing, 
whereby  the  creditor  through  systematic  garnishments  indi- 
rectly deprives  the  debtor  of  his  exemption  right.  The  em- 
ployer, rather  than  be  subjected  to  repeated  garnishments, 
discharges  the  defendant-debtor,  and  in  dread  of  this  result, 
the  debtor  makes  the  sacrifice  of  his  wages,  or  creates  a 
mortgage  A  contest  of  the  claim  of  exemption  is  inaugu- 
rated, although  it  may  be  well  known  that  the,  debtor  does 
not  own  property  of  the  exemption  value,  the  assigned  ground 
being  that  the  statutory  schedule  is  not  full  and  complete. 
The  plaintiff,  through  the  aid  of  the  magistrate,  usually  meets 
with  success  on  the  issue,  and  the  garnished  fund  is  con- 
demned. The  debtor's  poverty  is  a  barrier  to  an  appeal. 
This  condition  has  superinduced  the  vast  number  of  volun- 
tary petitions  in  bankruptcy  filed  on  the  part  of  wage-earners. 

A  sub-division  of  land,  under  the  provisions  of  Chapter  109, 
Article  2  of  the  Code,  when  acknowledged  and  recorded,  op- 
erates as  a  conveyance  in  fee  of  any  street  or  alley-way,  to  be 
held  in  trust  for  the  uses  and  purposes  intended,  as  set  forth 
in  the  plat.  If  this  platted  land  lies  without  the  territory 
of  a  municipal  government,  who  is  the  Trustee,  and  by  whom 
are  the  donated  streets  to  be  governed?  It  may  be  suggested 
that  definite  legislation  is  needed  to  relieve  this  embarrass- 
ment. 

The  Negotiable  Instrument  Bill,  which  has  passed  one 
branch  of  the  Legislature,  should  meet  with  public  approval. 
There  may  be  objections,  but  they  are  minor  in  scope.  This 
Bill  has  received  the  endorsement  of  the  American  Bar  Asso- 
ciation, and  of  several  States,  and  will  become  valuable  by 
reason  of  its  uniformity  with  the  statutes  of   other  States. 
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Unifonnity  throughout  the  different  States  is  always  desira- 
ble, and  too  much  stress  cannot  be  laid  upon  divorce  laws, 
and  the  acknowledgment  and  proof  of  written  conveyances. 
Some  legislation  might  be  desirable  relative  to  the  doc- 
trine of  a  ^^Beasonable  Doubt,''  which  is  fast  drifting  into  a 
shield  for  the  guilty,  when  all  other  defenses  are  dissipated. 
An  intelligent  by-stander,  listening  to  the  requested  instruc- 
tions offered  by  the  Defendant,  is  frequently  amazed  at  the 
open  door  of  escape.  It  is  a  salutary  rule,  however,  when  ad- 
ministered in  proper  bounds.  It  has  long  existed  and  doubt- 
less will  never  be  entirely  removed.  The  law  had  its  birth 
in  the  Mosaic  Code,  and  in  the  17th  chapter  of  Deut.,  14th 
verse,  we  are  told  that  the  penalty  of  death  must  not  be  in- 
flicted until  the  crime  "be  told  thee,  and  thou  hast  heard  of 
it,  and  inquired  diligently  and  beholdeth  it  to  be  true  and  the 
thing  certain.'*  This  language  is  a  patriarchal  expression  of 
a  reasonable  doubt 

LEGISLATION  IN  OTHER  STATES. 

Throughout  the  several  States  of  the  Union,  there  is  a 
marked  consensus  of  opinion  for  the  preservation  of  health, 
and,  accordingly  many  States  have  adopted  sanitary  meas- 
ures— homes  for  the  incurable,  and  hospitals  for  the  diseased. 
The  entire  country  is  also  alive  to  the  proposition  that  its 
business  must  hereafter  be  principally  conducted  through 
corporate  organizations  and  the  trend  of  legislation  is  to 
simplify  the  method  of  procedure,  and  render  definite  the 
liability  and  responsibility  of  parties  in  interest.  The  report 
of  the  Massachusetts  Commission  is  particularly  commended 
to  our  Legislature  for  the  breadth  of  wisdom  therein  mani- 
fested. 

The  Pennsylvania  Libel  Act  is  peculiarly  drastic.  The 
defense  of  it,  made  by  the  Governer  of  the  State,  has  caused 
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very  much  condemnation  and  little  commendation.  If 
the  bill  lives,  the  caricaturist  cannot  hope  to  survive.  - 

In  Kansas,  there  is  a  recent  Libel  Act  with  desirable 
features.  A  civil  action  does  not  lie  against  a  newspaper, 
unless  three  days'  notice  is  first  given  of  the  intention  to  file 
the  suit,  specifying  the  defamatory  matter,  and  if  it  appears 
that  the  publication  wjs  in  good  faith,  and  a  retraction  is 
made,  actual  damages  only  are  recoverable. 

Kansas  has  another  Statute,  and  we  must  not  assume  that 
it  is  inhospitable  by  forbidding  visitors  to  cat  snakes,  lizards 
and  other  reptiles 

In  Florida  a  joint  Resolution  was  adopted,  providing  for 
the  election  of  United  States  Senators  by  the  people,  but  it 
fell  under  the  vetoing  axe  of  the  Governor. 

Arkansas  has  rendered  itself  prominent  in  the  laws  which 
were  passed  and  which  failed  to  become  effective.  We  are 
informed  that  eighty-five  such  bills  did  not  receive  the  ap- 
proval of  the  Governor. 

The  New  York  Act  relating  to  voting  machines,  is  inter- 
esting, to  the  public,  as  a  means  of  rapid  exercise  of  the 
elective  franchise.  While  I  am  not  versed  in  mechanics, 
the  machine  seems  to  possess  the  technical  tests  of  the  gas- 
meter,  but,  it  must  be  hoped,  is  of  greater  of  reliability,  in 
general  estimation. 

My  present  purpose  is  simply  to  invite  your  attention  to 
the  problems  arising  in  our  civic  and  professional  lives 
since  our  last  session.  The  treatment  of  these  questions  is 
necessarily  superficial  and  only  the  crest  of  the  waves  of  the 
turbulent  sea  of  national,  inter-national,  judicial  and  legisla- 
tive work  have  I  attempted  to  touch. 

The  profession  is  involved  in  an  internal  struggle,  which 
should  now  be  emphasized.  No  lawyer  ever  attained  true 
eminence  accidentally.  The  life  of  the  lawyer  means  un- 
ceasing and  untiring  labor  and  study.     No  applicant  is  enti- 
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tied  to  admission  to  the  Bar,  unless  he  is  seized  with  a  desire 
to  become  a  great  lawyer.  Any  mediocre  standard  means  a 
curtailment  of  legitimate  ambition  and  consentive  infepioN 
ity.  The  struggle  to  which  I  refer,  and  which  must  be  over- 
come, is  the  combat  between  Case  Law  and  Legal  Principles. 
An  adjudication  of  the  proposition  is  amply  sufficient  for  the 
busy  lawyer,  whose  thought  is  for  a  speedy,  successful  result, 
and  he  has  no  time  to  wait  upon  his  reflective  opponent  urg- 
ing theorQtic  or  fundamental  maxims. 

At  nisi  prius  it  is  a  grotesque  sight  to  see  the  Plaintiff's 
Attorney  dive  into  the  Digest,  and  the  Defendant's  Counsel 
plunge  into  the  Encyclopedia  in  response  to  the  Court's  in- 
quiry for  an  authority,  instead  of  having  a  ready  answer  to 
be  announced  in  a  scholarly  way.  The  effect  in  such  cases, 
of  comprehensive  utterance  leaves  a  definite  impression  upon 
the  Court,  and  strengthens  the  lawyer  in  his  own  confidence. 

Cultivating  the  standard  of  your  Code  of  Ethics^  we  will 
put  to  flight  the  ambulance-chaser,  the  personal  injury  vul- 
ture and  the  commercial  weasel,  who  are  casting  a  dark 
shadow  upon  the  advancement  of  the  present  practitioner. 
Better  things  are  expected  of  the  profession.  The  present 
times  demands  a  Kent  to  write  the  Commentaries  on  ex- 
isting principles,  and  a  Story  to  elucidate  the  Constitution 
according  to  modern  exigencies*  The  observance  of  the 
tenets  of  your  Association,  will  develop  such  men,  for  we 
have  the  material  in  our  midst. 

Moses,  the  lawgiver,  and  Littleton,  the  law-maker,  centu- 
ries apart,  but  centuries  ago  breathe  upon  us  to-day,  as  a 
single  exponent,  the  solid  law  of  the  ages.  Modern  times 
have  created  monumental  characters,  to  mark  the  pages  of 
history.  Some  in  the  spirit,  some  in  the  flesh,  speak  to  us  in 
inspiration,  of  the  grandeur  of  the  American   Constitution, 
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and  the   perpetual  liberties  it  bestows,  upon  the  greatest  na- 
tion of  civilized  times. 

The  great  achievements  of  the  past  will  serve  to  render 
more  brilliant  the  law-creating  genius  of  coming  dajs.  An 
honorable  profession, — respected  because  of  the  integrity  of 
the  membership,  indispensable,  because  of  the  necessity  for 
good  government,  and  eternal,  because  its  origin  was  the 
spark  from  the  anvil  of  the  Almighty,  flashing  chaos  into 
order,  rule  and  law,  for  the  advancement  of  his  people,  ssnc* 
tifled  by  his  love, — the  supreme  law  for  the  redeemed,  in  the 
administration  of  the  Everlasting  Kingdom. 
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HON.    EDWARD    IVT.    SHEPARD, 

•ON 

"THE  PROMISE  OP  THE  ISTHMIAN  CANAL." 


In  the  Act  of  Congress  of  June  28th,  a  year  ago,  culmi- 
nated a  discussion  which  began  with  modern  times.  Hardly 
had  early  navigators  along  the  American  coasts  learned  that 
the  Atlantic  did  not  wash  the  shores  of  Asia,  but  was  sepa- 
rated by  a  newly  discovered  continent  from  a  still  greater 
ocean,  than  they  also  knew  that  at  one  point  these  oceans 
were  separated  by  a  neck  of  land  of  about  the  same  width  as 
the  silver  strait  which  made  England  an  island,  and  was  as 
harmful  to  the  commerce  of  the  world  as  that  strait  was 
helpful. 

The  dramatic  picture  of  the  first  sight  of  the  Pacific  by 
Balboa,  three  hundred  years  ago  when  he  "stood  silent  upon 
a  peak  in  Darien,"  put  into  the  imagination  of  mankind  the 
restless  idea,  fruitful  in  spite  of  its  inaccuracy,  that  the  future 
wealth  and  glory  of  the  world  were  to  be  found  in  the  Pacific; 
and  that,  if  they  were  to  belong  to  Europeans,  the  barrier 
which  shut  out  their  ships  from  a  direct  approach  to  it  must, 
in  some  way  and  at  some  point,  be  pierced  by  a  water  way. 

When  the  Puritans  lauded  on  the  the  coast  of  New  Eng- 
land and  the  Cavaliers  founded  the  venerable  Commonwealth 
of  Virginia,  the  world  had  already  for  nearly  a  century 
dreamed  of  such  a  water  way  through  the  Isthmus  of  Pan- 
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raguan  Lake.  Long  afterwards,  when  the 
John  Quincy  Adams  was  in  the  White 
ptivating  eloquence  of  Henry  Clay  lighted 
patches,  and  Panama  was  called  the  "center 
5rt  of  navel  of  the  earth,  in  1824  a  congress 
;  the  point  to  form  an  Amphictyonic  council 
lations. .  When  President  Adams  asked  for 
ir  commissioners,  he  told  Congress  that,  al- 
assure  "all  or  even  any  of  the  transcendent 
man  race  which  warnaed  the  conceptions  of 
'  nevertheless  it  tended  to  the  "melioration 
of  mankind"  and  to  the  further  triumph  of 
filled  the  hearts  and  fired  the  souls  of  the 
s"  of  our  revolution. 

THE  PANAMA  ROUTE. 

of  a  century  after  the  glory  had  evaporated 
igress,  in  the  more  prosaic  but  more  solid 
Lite  enacted  a  year  ago,  dedicated  the  Isth- 
)r,  if  our  efforts  there  should  fail,  the  route 
the  mighty  service  of  mankind.  By  this 
people  required  their  President  to  choose  a 
American  Isthmus,  and  there  to  construct 
ml  suitable  "for  vessels  of  the  largest  ton- 
b  draught  now  in  use."  The  President  was 
'  from  the  French  Company  the  portion  of 
it  had  partially  built  at  Panama  and  the 
hich  it  had  years  ago  acquired  from  Ameri- 
it  the  President  was  not  to  pay  for  such 
ially  constructed  canal  more  than  $40,000,- 
e  to  choose  the  Panama  route  unless  the 
nbia  should  cede  control  over  the  necessary 
six  miles  wide  from   the   Caribbean   Sea  to 
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the  Pacific.  Nor  was  the  cost  of  the  canal  in  addition  to  the 
payment  to  the  French  Company  to  exceed  1135,000,000 — 
the  limit  of  cost  of  the  Panama  Canal  being  thus  fixed  at 
1175,000,000.  If  the  President  should  fail  to  acquire  the 
property  of  the  French  Company  or  if  Colombia  should"  refuse 
a  proper  concession,  then  the  President  was  to  build  a  canal 
upon  the  more  northerly  and  longer,  but  in  some  respects  no 
doubt  preferable,  Nicaragua  route  at  a  cost  not  exceeding 
$180,000,000. 

The  treaty  with  Colombia  for  the  right  of  way  has  not  yet 
been  ratified,  nor  has  the  purchase  from  the  French  Company 
been  consummated.  But  it  is  improbable  to  the  last  degree 
that  the  Colombians  will  permit  their  neighbors  at  the  north 
to  secure  the  enormous  advantages  of  the  canal,  or  that  the 
transaction  with  the  French  Company  will  be  obstructed.  A 
ship  canal,  able  to  float  the  most  majestic  of  ocean  steamships 
and,  by  its  locks,  lift  them  through  one  of  the  valleys  benefi- 
cently cut  by  nature  and  deepened  by  man  in  the  Oordilleran 
wall  at  the  west  of  our  continent,  will  be  open  within  the 
next  ten  years.  During  that  time  the  industrial  and  com- 
mercial plans  of  the  world  and  especially  of  the  United  States 
and  still  more  especially  of  our  Gulf  States  must  be  adjusted 
to  the  new  water  way.  To  this  preparatory  work  public  sen- 
timent may  wisely  be  directed.  The  subject  is,  therefore,  a 
fit  one  for  assemblages,  of  our  profession  in  States  where  as 
here  they  so  perfectly  represent  public  sentiment.  I  doubt 
whether  the  flattering  tribute  paid  by  De  Tocqueville  seventy 
years  ago  to  the  function  of  American  lawyers  as  publicists 
be  today  as  applicable  to  the  bar  of  any  other  State  as  to  the 
bar  of  Alabama.  Very  certainly  the  noble  tradition  that  an 
American  lawyer  ought  to  be  somewhat  of  a  statesman  sur- 
vives with  you  better  far  than  in  my  own  State  or  in  any 
Northern  State  of  which  I  know.  So  it  is  that  I  dare  now 
venture  beyond  the  limits  of  strictly  professional  discussion. 
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No  doubt  I  bring  ^^coaLs  fco  Newcasfle"  when  I  discuss  here 
the  promise  of  the  Isthmian  Canal.  For  no  State  of  the 
Union  is  so  familiar  as  yours  with  Inter-oceanic  canal  ques- 
tions. Nor,  if  engineers  and  other  experts  be  excepted,  is 
there,  1  fancy,  any  body  of  men  more  familiar  with  the  group 
of  topics  belonging  to  the  canal  than  the  members  of  your 
own  bar.  You  have  the  great  advantage  of  the  presence  in 
your  own  State  of  a  master  of  all  this  learning  in  the  vener- 
able statesman  who  is  full  of  the  patriotic  zeal  and  energy  of 
youth.  To  Senator  John  T.  Morgan,  the  chairman  of  the 
Senate  Canal  Committee,  more  than  to  any  single  man  is  due 
the  assurance  we  now  have  that  the  canal  is  to  be  built  and 
that  it  is  to  be  American.  No  man  in  public  life  is  to  be  en- 
vied so  much  as  one  who  has  indissolubly  joined  his  name  to 
the  performance  of  a  great  public  service,  theresults  of  which 
remain  in  the  plain  sight  of  mankind.  May  Senator  Morgan 
and  his  coadjutor,  Senator  Pettus,  to  whom  like  debt  is  due 
by  the  American  people,  remain  in  the  fuir present  vigor  of 
their  faculties  and  usefulness,  to  preside  over  the  dedication 
of  the  completed  canal,  and  long  after,  to  rejoice  in  a  glorious 
realization  of  its  present  promise. 

HIBTORT   OF  MOVEMENT. 

The  plan  of  a  canal  by  either  the  Nicaragua  or  the  Pan- 
ama route  was  crystallized  from  visions  which  came  to  geog- 
raphers soon  after  America  was  known  to  Europe.  For  a 
long  time  the  view  of  misdirected  piety  was  that,  since  Ood 
had  joined  together  the  two  Americas,  it  was  not  fit  for  man 
to  put  them  asunder.  The  same  rule  would  have  forbidden 
tools  to  the  first  mechanics  of  our  race  and  refused  to  Ga- 
lileo the  use  of  the  optic  glass.  It  would  have  kept  our  race 
in  barbarism:  forests  would  not  have  been  cleared:  nor  swamps 
drained:  nor  mountains   pierced  with  railroads:  nor  harbor 
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channels  opened.  Fortunately,  the  better  and  more  trulj 
religi6u8  idea  long  since  became  dominant  that  the  genius  of 
man  was  itself  a  divine  creation,  that  human  purpose  and 
wisdom  were  truly  inspired  to  subdue  the  difficulties  of  conti- 
nents and  seas.  We  are  told  that  as  early  as  1529,  a  sub- 
ject of  Charles  V.,  King  of  Spain  and  Emperor  of  Germany ^ 
planned  to  connect  the  two  oceans  by  a  canal  between  the 
Pacific  and  Lake  Nicaragua.  More  than  a  century  later, 
but  still  two  centuries  before  our  time,  an  able  and  expe- 
rienced financier,  William  Patterson,  the  principal  projector 
of  the  Bank  of  England,  dreamed  of  sending  across  the 
Isthmus  the  commerce  between  Europe  and  the  East  Indies, 
Japan  ahd  China.  He  sent  an  industrial  army  of  thousands 
of  Scotchmen  and  Englishmen  to  establish  New  Caledo- 
nia on  the  Isthmus,  and  paid,  in  the  picturesque  failure  of 
that  marvelous  Darien  enterprise  a  heavy  penalty  for  being 
several  ages -ahead  of  his  time.  One  hundred  years  later 
still,  Humboldt,  perhaps  the  most  famous  and  \v]^est  of  all 
travelers,  declared  that  the  construction  of  an  Isthmian  canal 
would  "immortalize  a  government  occupied  with  the  true  in- 
terests of  humanity;"  and  Goethe,  some  years  after,  wondered 
whether  the  United  States  would  let  the  opportunity  escape 
of  controlling  it.  Nor  is  our  own  statute  of  1902  the  first 
governmental  decree  for  the  construction  of  a  canal.  Spain, 
it  seems,  decreed  it  in  1814;  and  the  Republic  of  Nicaragua 
itself,  in  1825.  Under  President  Adams  and  President 
Jackson  our  country  made  its  first  investigations.  These 
and  other  attempts  ,  or  plans,  or  dreams,  of  former  genera- 
tions are  interestingly  rehearsed  in  the  reports  of  the  Senate 
Committee  and  in  other  modern  literature. 

Very  certain  it  is  that,  by  the  year  1850,  the  construction 
of  an  Isthmian  water-way  had  become  so  probable  as  to  be 
the  subject  of  international  livalries  and  diplomacy.  Then 
it  was  that,  in  a  fit  of  not   very  far-seeing  or   genuine  mag- 
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nai^imity,  our  goveroment  made  the  Clayton- Bui wer  treaty 
witli  Great  Britain.  It  treated  the  construction  of  a  ship 
canal  as  imminent  even  then.  It  pledged  each  government 
never  to  obtain  or  maintain  any  exclusive  control  over  the 
canal.  In  general  it  seemed  to  relate  only  to  the  Nicaragua 
canal ;  but  each  government  further  covenanted  to  neither 
fortify,  nor  occupy,  nor  colonize,  nor  exercise  any  dominion 
over,  any  port  of  Central  America.  The  ink  was  hardly  dry 
upon  this  treaty  before  its  short  sightedness  was  obvious. 
For  the  Isthmian  canal,  when  constructed,  must,  it  is  plain 
now,  and  it  ought  to  have  been  plain  then,  be  an  appurte- 
nance of  the  United  States,  an  essential  part  of  its  coast 
line  and  of  our  naval,  and  perhaps,  military  defense.  In 
1850,  it  is  true,  the  splendid  development  of  our  Pacific 
Coast  could  not  be  fully  foreseen.  Although  the  treasures  of 
its  gold  diggings  had  fired  the  imagination  of  venturesome 
Americans,  no  one  thought  of  the  vastly  greater  wealth  of 
its  agriculture,  of  its  splendid  production  of  fruit  and  grapes 
and  wine  and  grain  and  timber.  But  even  then  our  interest 
in  the  canal  might  easily  have  been  seen  to  be  different 
in  kind  from  that  of  England,  and  vastly  greater  in  degree. 
The  Clayton-Bulwer  treaty,  however  patriotically  intended, 
was  practical  unfaithfulness  to  the  Monroe  Doctrine  and  the 
obvious  destiny  of  the  American  Republic.  The  necessary 
primacy  of  our  country  on  this  continent  ought  then  to  have 
been  clear  as  it  had  been  to  Monroe  and  Adams  and  Clay 
a  quarter  of  a  century  before  the  treaty  was  signed.  It  re- 
quired a  half  century  to  free  ourselves  from  the  quasi-part- 
nership  established  with  Great  Britain  over  a  truly  American 
interest.  After  Disraeli  had  wisely  made  England  the  domi- 
nant owner  of  the  Suez  Canal,  we  might  properly  have  been 
more  peremptory,  in  asserting  our  right  to  the  sole  ownership 
and  control  of  :whatever  canal  we  should  build  across  the 
American  Isthmus.     Senator  Morgan's  general  contention  on 
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this  subject  was  right  from  the  beginning  ;  and  in  due  time 
England  recognized  the  wisdom  of  expressly  freeing  us  from 
the  mistake  of  the  obsolete  Clayton-Bulwer  covenant.  It  is 
doubtful  whether  that  treaty  has  much  delayed  the  actual 
construction  of  the  canal.  After  that  really  wonderful 
Frenchman,  DeLesseps,  had  begun  his  work  at  Panama,  how- 
ever improvidently  or  unwisely,  it  was  not  ungracious  for 
us  to  wait.  If  he  should  succeed  no  one  ought  to  deprive 
him  of  the  glory  or  grudge  the  -world  the  benefaction.  If  he 
and  his  associates  were  not  then  willing  upon  fit  t^rms  to  let 
the  canal  become  American,  then  it  would  not  be  difficult  for 
the  United  States  to  build  another  canal  upon  the  more 
northern  route.  If  he  were  to  fail  we  should  rightly  profit 
by  the  experiment.  Apart  from  American  delay  incident  to 
the  British  treaty  or  the  French  venture,  there  had  to  be  a 
vast  deal  of  popular  education  in  our  own  country  before  it 
would  consent  to  the  necessary  expenditure.  It  has  been 
easier  to  necure  from  American  congresses  hundreds  of  mil- 
lions for  splendid  postal  and  judicial  buildings,  or  for  battle- 
ships, or  to  clear  a  hundred  smaller  harbors,  than  for  a  work 
strictly  national  and  of  solid  and  immediate  promise  enor- 
mously greater.  Besides,  the  secret,  though  powerful  and 
long  prevailing  opposition  of  the  trans-continental  transpor- 
tation interests  had  to  be  overcoaae.  In  looking  back  at  the 
canal  movement,  it  would  be  hard  to  understand  why,  with 
such  unanimity  of  lip  sentiment  there  should  have  been  such 
tardiness  of  executive  achievement,  had  not  those  who  feared 
or  disliked  cheap  ocean  freights  between  the  Pacific  and  our 
Atlantic  and  Oulf  ports,  confused  and  thwarted  public  sen 
timent.  All  the  more  that  such  sejret  opposition  had  to  be 
overcome,  does  the  country  owe  a  great  debt  to  Alabama  for 
its  resolute  service  in  Congress. 
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WORK  TO  BEGIN  BOON. 

Well,  the  difficulties  of  the  long  and  romantic  struggle  are 
over.  Within  a  few  months  the  President  will,  with  hardly 
a  doubt,  name  the  Isthmian  Canal  Commissioners,  and  they 
will  begin  their  work.  Instead  of  geographical  speculations 
and  the  industry  of  pamphleteers,  diplomats  and  statesmen — 
instead  of  preliminary  surveys  and  estimates — we  shall  have 
the  preparation  of  details,  the  award  of  contracts,  and  the 
firm,  precise  labors  of  American  engineers  engaged  in  actual 
construction.  That  vast  Culebra  cut  through  earth  and  rock, 
which  is  to  be  eight  miles  long,  and  at  one  point  to  be  nearly 
three  hundred  feet  deep,  with  a  width  of  one  hundred  and 
fifty  feet  at  the  bottom  and  seven  hundred  feet  at  the  top ; 
the  formation  of  the  two  great  terminal  harbors ;  the  build- 
ing of  titan  tic  locks— all  these  will  provide  our  current  in- 
terest in  the  work.  We  shall  be  face  to  face  with  the  practical 
problem  of  the  uses  and  immediate  promise  of  the  canal. 
So  that,  before  long,  we  shall  have  to  determine  upon  what 
principles  it  is  to  be  administered.  What,  then,  will  the 
Isthmian  Canal  do  for  the  world,  what  for  the  United  States, 
and  what  for  these  American  commonwealths  of  yours  which 
front  upon  the  Gulf,  and  to  which  the  canal  will  belong  more 
intimately  than  to  any  other  highly  civilized  and  industrial 
community  of  men. 

First,  the  canal  will  establish  between  our  Pacific  ports  and 
the  ports  of  our  Atlantic  and  gulf  coasts  an  exchange  of 
bulky  merchandise  not  possible  over  two  thousand  or  three 
thousand  or  more  miles  of  relatively  costly  railroad  carriage. 
The  American  coastwise  trade  between  Portland  in  Maine, 
Boston,  Providence,  New  Haven,  New  York,  Philadelphia, 
Baltimore,  Newport  News,  Norfolk,  Wilmington,  Charleston, 
Savannah,  Jacksonville,  Key  West,  Mobile  New  Orleans  and 
Galveston,  will  be   extended  to  San  Francisco,  Portland  in 
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Oregon,  Seattle,  the  Mesican  ports  of  Acapuico,  Man- 
zanillo  and  Mazatlan  will  be  incHded  by  the  way:  and  thej 
are  porta  which  it  is  a  prime  matter  of  policy  on  the  part  of 
President  Diaz  to  connect  by  railroad  closely  with  the  large 
resources  of  the  Mexican  p^'ateau.  New  York  to-day  by  sea 
aiound  Cape  Horn  is  14,800  miles  from  San  Francisco  ;  by 
the  canal  will  be  but  5,800  milef .  New  Orleans  will  be  but 
4,700  miles  from  San  Francisco  instead  of  15,000,  as  it  is  to- 
day. The  ports  of  British  Columbia  and  our  own  Alaska 
will  be  added  to  this  coast  traflSc.  We  may,  perhaps,  even 
inclade  in  it  some  new  trade  from  Atlantic  ports  with  our 
Hawaiian  colony.  The  navy  yards  of  Pensacola  and  Mare 
Island  will  no  longer  be  separated  by  the  distance  over  which 
the  Oregon  sailed  her  famous  race  around  South  America. 

Next  is  the  commercial  intimacy  certain  to  be  created  be- 
tween American  ports  and  the  trans-Andean  countries  of  South 
America.  Their  commerce  today  is  chiefly  with  Europe: 
when  the  canal  shall  be  opened  it  must  belong  to  New  Or- 
leans, Mobile,  New  Yo»-k.  For,  while  from  New  Orleans  to 
Valparaiso  around  Cape  Horn  is  10,000  miles,  or  toCallaoin 
Peru  11,000,  or  to  Guayaquil  in  Ecuador  11,700 — by  the 
canal  these  distances  will  be  but  about  4,000,  2,750  and 
2,250  miles,  an  all-decisive  saving  of  6,000  to  9,000  miles. 
New  York  will  be  nearer  to  those  ports  than  Liverpool  by 
onelialf.  Nor  is  the  trade  of  the  wost  coast  of  South  Amer- 
ica to  be  despised.  In  1896  it  had  come  to  be  $150,000,000, 
having  increased  nearly  }50,000,000  in  ten  years.  The  trade 
of  Chile,  the  most  important  part  of  that  coast,  had  in  fifty 
years  multiplied  tenfold,  although  even  fifty  years  ago  it  was 
an  old  settled  country.  The  trans-Andean  trade  is  worth 
more  to  us  ten  or  twenty  times  over  than  that  trade  of  the 
Philippines,  for  which  we  have  spent  thousands  of  lives  and 
hundreds  of  millions  of  treasure,  not  to  speak  of  the  wreck 
of  traditional  policy  and  constitutional  scruples. 
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OCEAN  FBEIOHT  ROUTES. 

Next  to  consider  is  the  establishment  of  short  routes  for 
all  ocean  freight  between  our  Atlantic  and  Gulf  ports  and  the 
ports  of  Japan  and  China.  Today  New  York  is  17,000  miles 
from  Yokohama  around  Cape  Horn,  or  16,200  around  the 
Cape  of  Good  Hope.  By  the  Panama  Canal  the  distance  is 
about  9,600  miles.  Today  New  York  is  distant  from  Hong 
Kong  15,200  miles  by  Good  Hope,  which  is  the  shorter  route; 
by  the  canal  the  distance  will  be  about  11,250  miles.  Japan, 
therefore,  and  China,  will  be  brought  nearer  to  our  Atlantic 
and  Gulf  ports  than  they  are  now  by  distances  from  4,000  to 
7,000  miles.  New  Orleans  and  Mobile  will  be  about  as  near 
Hong  Kong  and  the  central  Chinese  ports  as  are  Liverpool 
and  London,  and  will  be  nearer  the  ports  of  Northern  China, 
Corea  and  Japan  by  from  1,500  to  2,500  miles.  To  the  lat- 
ter ports  New  York  will  be  nearer  than  London. 

Then  there  is  the  improvement  of  our  trade  facilities  with 
the  Southern  Pacific,  Australia  and  New  Zealand.  New  York 
will  be  brought  within  10,000  miles  of  Melbourne,  the  fine 
metropolis  of  the  Southern  hemisphere,  and  its  sister  city 
Sidney,  a  saving  over  either  the  Cape  Horn  or  Cape  of  Good 
Hope  route  of  8,000  miles  and  more.  New  Zealand  will  be 
distant  from  New  York  but  9,000  miles,  a  saving  of  8,000 
miles.  Those  splendid  and  rising  commonwealths  of  the 
southern  Pacific  will  be  nearer  to  New  York  than  to  Liver- 
pool, and  700  or  800  miles  nearer  New  Orleans  than  New 
York.  We  often  forget  that  the  trade  of  England  with  their 
5,000,000  or  6,000,000  Anglo-Saxon  people  surpasses 
her  trade  with  the  850,000,000  people  of  East  India.  We  need 
not  wonder  that  Mr.  Chamberlain  should  be  eager  to  build  a 
wall  to  keep  us  out.  Even  if  the  wall  be  built,  as  I  do  not 
believe  it  will,  it  will  be  efiPectively  breached  by  our  Isthmian 
Canal. 


Digitized  by  VjOOQ  IC 


Minutes  ;Twenty-Sixth  Annual  Meeting.  77 

Nor  ought  we  to  ignore  the  lesuer  advantage  the  canal  will 
bring  to  Europe  in  its  access  to  the  west  coast  of  South 
America  and  other  coasts  of  the  Pacific.  Patriotic  as  we  are, 
we  ought  to  be  wise  and  liberal  enough  to  see  that,  in  the 
long  run,  whatever  will  promote  the  welfare  of  another  great 
country  is  likely  also  to  promote  the  welfare  of  purs.  The 
dominant  character  of  the  new  canal  in  its  commercial  rela- 
tions will,  however,  be  American.  Europe  will  in  future,  as 
now,  reach  the  Orient  by  the  Suez  Canal;  and  the  intimacy 
of  trade  between  the  western  coast  of  South  America  will  not 
be  effected.  Almost  the  entire  South  AmericHn  continent,  as 
it  rather  surprises  most  Americans  to  realize,  lies  to  the  east 
of  the  meridian  running  through  Charleston,  South  Carolina. 
Guayaquil,  the  chief  Pacific  port  of  Ecuador,  and  Charleston 
have  the  same  of  longitude — 80  degrees  west  of  Green- 
wich. Rio,  Bahia,  Pernambuco  and  Para  on  the  east  coast 
of  South  America  must  forever  be  commercially  as  near  Eng- 
land as  to  our  Atlantic  or  Gulf  coast.  And  Calcutta,  the 
Straits  Settlement,  Bombay,  Ceylon  must  for  all  time  to  come 
be  a  part  of  the  Peninsular  and  Oriental  route  tributary  to 
Marseilles  or  other  Mediterranean  ports,  or  to  northern  Eu- 
ropean ports. 

DEGREE  OF  NATURE. 

ITie  Isthmian  canal,  is  therefore,  American  by  irreversible 
decree  of  nature.  I  honor  the  courage  of  M.  de  Lesseps  and 
his  associates  and  their  long  unquenched  hope  to  make  this 
American  canal  a  Gallic  glory.  We  must  generously  concede 
that  it  represents  a  great  effort  of  France  to  serve  mankind 
as  well  as  herself.  Though  the  money  of  her  peasants  and 
bourgeois  was  recklessly  spent,  it  was  in  something  more 
than  a  provincial  or  sordid  venture.  But,  even  if  the 
French   had  succeeded,  the   commercial    character    of  the 


Digitized  by  VjOOQ  iC 


78  Alabama  State  Bar  Association. 

Panama  Canal  could  not  have  been  either  French  nor  Eu- 
ropean. The  moment  De  Lesseps's  genius  in  pomotion  was 
crowned  with  success  by  the  opening  of  the  Suez  Canal,  the 
European  interest  in  Panama  or  Nicaragua  became  subordi- 
nate for  all  time.  The  connection  of  the  Mediterranean  and 
Red  Seas  might  well  hav6  been  of  itself  a  sufficient  ground 
for  the  cancellation  of  the  Clayton-Bulwer  treaty.  To  our 
country  the  canal  through  the  American  Isthmus  must,  for 
all  time,  belong;  and  with  its  ownership  will  come  high  du- 
ties as  well  as  great  gains. 

I  believe  that  no  part  of  the  United  States  will  fail  to  reap 
a  large  material,  as  well  as  moral  and  sentimental  benefit 
from  the  opening  of  the  canal.  ITiat  western  empire  of  ours 
on  the  other  side  of  the  Rockies — nearly  all  of  it  the  creation 
of  the  last  half  century — will  no  longer  be  dependent  upon 
railroad  transportation  which  must  for  all  time  to  come  be 
more  costly  than  water  carriage.  Indeed,  in  the  economies 
effected  by  the  new  competition  established  against  existing 
carriers  of  merchandise  or  existing  sources  of  supply,  or  ex- 
isting markets,  we  shall  find  a  capital  part  of  our  profit  from 
the  canal.  The  ports  of  our  eastern  and  northeastern  States 
and  their  industries  will  be  put  into  new  and  important  rela- 
tions with  peoples  with  whom  their  trade  today. is  slight,  if  it 
exists  at  all.  And,  no  doubt,  trade  relations  as  yet  unimag- 
ined  will  be  established  by  the  ne^  canal.  It  has  been  the 
experience  of  the  world  that  with  every  opening  of  a  different 
and  better  route  for  commerce,  whether  by  oanal  or  railroad, 
new  centres  of  industry  and  new  sources  of  trade  have  arisen 
very  different  from  those  which  have  been  foreseen.  Human 
prescience  cannot,  therefore,  forecast  all  the  effects  of  the 
Isthmian  canal  or  identify  the  sites  of  all  the  cities  and  all 
the  lines  of  commerce  which  it  will  bring  into  being.  But 
with  respect  to  one  development — and  I  believe  the  greatest 
development— of  industry  and  commerce  by  the  canal,  it  is 
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impofisible  to  doubt.  That  will  be  here  upon  the  Gulf  of 
Mexico  and  in  the  Mississippi  Valley  tributary  to  the  Gulf  of 
Mexico.  Here,  will  be  the  largest  single  result  of  the  trans- 
Isthmian  canal.  Here  the  canal  will  have  its  best  practical 
vindication. 

The  famous  hydrographer,  M.  F.  Maury,  a  half  century 
ago,  eloquently  and  with  much  truth  compared  the  Mediter- 
ranean Sea  with  the  Gulf  of  Mexico,  the  great  eastern  arm  of 
the  Atlantic  with  its  great  western  arm.  Here,  upon  this 
central  sea  of  the  Americas,  he  said^  <<nature  had  with  lavish 
hand  grouped  and  arranged  in  juxtaposition  all  those  phys- 
ical circumstances  which  make  nations  truly  great.  Here 
she  has  laid  the  foundations  for  commerce  the  most  magnifi- 
cent the  world  has  ever  seen.  *  *  *  Here  she  has  placed 
in  close  proximity  the  natural  outlets  of  her  grandest  river 
basin.  With  unheard-of  powers  of  production,  these  valleys 
range  through  all  the  producing  latitudes  of  the  earth.  They 
embrace  every  agricultural  climate  under  the  sun;  they  are 
capable  of  all  variety  of  production  which  the  world  besides 
can  afford.  On  their  green  bosom  rests .  the  throne  of  the 
vegetable  kingdom."  The  future  of  the  Gulf  thus  foreseen 
by  Admiral  Maury  has  already  come;  and  as  yet  we  have 
hardly  passed  the  beginning.  The  Mississippi,  he  said, 
"comes  down  from  the  grain-producing  regions  of  the  north, 
bearing  vessels  deeply  laden  with  produce;  freighted  with  all 
varieties  of  the  fruits  of  the  temperate  zone,  they  convey  to 
the  sea  large  cargoes  of  merchandise,  gathered  from  the 
products  of  the  field,  the  forest  and  the  mine.  Hills  of  iron^ 
mountains  and  valleys  filled  with  coal,  are  found  on  its 
banks.".  Has  not  the  substantial  truth  of  this  poetry  been 
demonstrated  before  your  eyes?  So  also  he  said:  "The 
course  of  a  river  exercises  important  bearings  upon  com- 
merce. A  river  that  runs  east  and  west  has  no  diversity  of 
climate;  its  basin  is  between   two  parallels  of  latitude,  and 
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there  is  no  variety  of  production  from  source  to  mouth,  ex- 
cept such  as  is  due  to  elevation.  *  *  *  On  the  contrary, 
one  who  descends  a  river  that  runs  north  and  south  finds  his 
climate  changing  day  by  day.  At  every  turn  new  plants  and 
strange  animals  meet  his  eye.  He  brings  with  him  from  its 
head-waters  the  furs,  the  cereal  grains,  and  a  variety  of  arti- 
cles (products  of  the  north)  to  exchange  for  coffee  and  sugar 
and  the  sweets  of  the  South  which  are  gathered  on  its  banks 
below.  Therefore,  it  was  that  he  declared  that  "There  is  no 
sea  in  the  world  which  is  possessed  of  so  much  impor  • 
tance  as  this  southern  sea  of  ours;  that,  with  its  succession 
of  harvests  from  one  or  other  of  its  river  basins,  there  is  a 
crop  always  on  the  way  to  market;"  that  it  has  for  back 
country  a  continent  at  the  north  and  another  at  the  south 
and  a  world  both  to  the  east  and  the  west.     He   predicted  >^ 

that  the  Gulf  would  out  ot  its  relation  to  Panama  secure  a  ^ 

marvelous  future;  that  by  the  construction  of  an  Isthmian 
ship  canal  the  American  people  would  "Give  vent  to  com- 
merce, scope  to  energy  and  range  to  enterprise,"  and  that  by 
means  of  it  ^'old  channels  of  trade  will  be  broken  up  and  new 
ones  opened."  If  we  make  the  utmost  allowance  for  the 
splendor  of  word-painting  in,  which  your  famous  scientist, 
patriot  and  hero  was  a  master,  there  was  and  is,  perfectly 
sober  and  statistical  justification  for  the  eloquence  in  which, 
he  stated  his  serious  conclusions.  He  be  lieved  them  to  be 
true;  we  know  them  to  be  true. 

You  will,  I  hope,  indulge  me  if,  before  I  close,  I  return  to 
the  economic  future  of  this  South  Land  of  our  Republic.  It 
is,  believe  me,  the  most  important  and  determining  element 
in  the  promise  of  the  canal.  I  venture  first,  however,  to  sub- 
mit some  rules  of  public  policy  which  it  seems  to  me  tjhat  the 
American  Government  might  well  adopt  in  the  administra* 
tion  of  the  great  work  it  is  now  undertaking.  No  body  of 
American  citizens  is  likely  better  to  estimate  the  worth  of 
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•  the  suggiBStions  than  those  to  whom,  like  yourselves,  the  cre- 
ation of  American  sentiment  in  behalf  of  the  Isthmian  canal 
has  been  especially  due.  Nor,  if  they  be  sound,  can  any  citi- 
zens be  more  influential  than  yourselves  in  securing  their 
adoption. 

AMERICAN  SUPREMACY. 

I  do  not,  in  what  I  say,  distiuguish  between  the  Nicaragua 
and  the  Panama  routes  One  cannot  but  be  impressed  with 
the  thorough  and  patriotic  earnestness  with  which  Senator 
Morgan  has  expressed  a  preference  for  the  former.  Into  that 
diBCQBsion,  however,  I  do  not  feel  comi^ctent  to  enter.  So 
long  as  American  supremacy  over  the  canal  is  maintained — it 
16  doubtless  not  unnatural  to  prefer  that  the  many  millions 
of  money  already  spent  at  Panama  and  the  large  section  of 
work  already  done  there  should  bj  made  useful,  and  that  some 
years  of  delay,  should  be  saved.  Nor,  is  the  American  peo- 
ple likely  to  wish  to  be  harsh  or  unjust  in  dealing  with  the 
French  investors.  They  were  not  indeed  loyal  to  the  United 
States  in  their  investment;  but  they  were  Frenchmen  and  not 
bound  to  be.  That  can  be  no  ground  of  offense  to  us.  I 
hope  and  believe  that  President  Roosevelt  will  treat  them 
.  Bcrupnlously,  and  that  the  final  glory  of  our  achieve  ment 
will  not  be  dijnmed  by  any  aspect  of  unfair  parsimony.  So, 
doubtless,  the.  administration  will  be  reasonably  indulgent 
with  the  Colombian  Republic;  but  such  indulgence  should  be 
no  more  than  reasonable.  If  the  world  or  the  United  States 
were  shut  up  to  the  Panama  route,  neither  one  nor  the  other 
could  in  loyalty  .to  civilization  permit  to  that  republic  a  dog- 
in-the-manger  policy.  But  we  are  not  shut  up  to  that 
route.  Even  if  the  treaty  be  lot  ratified,  we  i  eed  not  con- 
aider  whether  the  Panama  route  could  be  rightly  acquired  by 
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other  means.  For  the  alternative  Nicaragua  route  has,  it  is 
demonstrated,  many  advantages.  Public  sentiment  will,  I 
believe,  suppo:  t  the  President  in  compelling  the  Colombian 
government  to  promptly  yield  or  suffer  the  calamity  of  a 
loss  of  the  canal  to  their  Nicaraguan  neighbor  at  the  North. 
There  can,  however,  be  hardly  a  doubt  that  before  the  winter 
frosts  are  here  these  difficulties  will  be  out  of  the  way  and 
American  work  at  Panama  begun. 

The  prime  duty  of  our  government  will  then  be  to  speed 
the  work  to  the  very  uttermost  which  is  consistent  with  doing 
the  work  well  and  without  wanton  or  corrupt  waste  of  ntoney. 
The  work  gives  opportunity  for  executive  ability  of  the  very 
highest  order;  and  such  ability,  it  is  to  be  presumed  the 
President  will  secure.  Wise  and  thorough  provision  of  the 
best  plant;  timely  foresight  to  prevent  the  waste  so  common 
in  building  enterprises  because  of  delays  for  necessary  imple- 
ments or  supplies;  the  supply  of  the  very  best  sanitary  pro- 
tection to  those  engaged  upon  the  work  in  so  unwholesome  a 
climate  and  region;  the  distribution  of  the  engineering  and 
laboring  forces  in  relays  so  that  the  men  not  natives  of  the 
tropics  who  are  engaged  in  the  work  shall  not  be  kept  at  it 
beyond  their  full  vigor — all  these  surely  will  not  be  overlooked. 
I  should  be  very  sorry  indeed  to  suggest  any  failure  in  econ- 
omy. But,  wherever  the  engineering  work  can  be  speeded  at 
a  larger  but  not  not  unreasonable  cost,  I  think  the  economy 
will  consist  in  saving  time  rather  than  in  saving  money.  It 
is  difficult  to  measure  in  dollars  the  value  of  the  gain  of  two 
years  or  three  or  four  in  beginning  the  operation  of  a  great 
civilizing  and  peaceful  forqe.  The  utmost  cost  of  the  canal 
will  not  exceed  four  times  the  recent  increase  in  the  annual 
cost  of  our  navy  owing  to  our  strenuous  ambition  that  Amer- 
ican iron-clads  may  be  frequently  seen  in  foreign  ports.  The 
total  cost  of  the  canal  will  be,  perhaps,  one-third  the  cost  of 
subduing  the  Filipinos,  or,  perhaps,  three  or  four  times  the 
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annual  cost  of  holding  them  in  subjection  now  that  tbey  are 
subdued.  Hut  the  merely  material  benefit  of  the  canal,  to 
say  nothing  of  moral  and  political  considerations,  will  be 
vastly  greater  than  any  we  shall  secure  from  our  new  fleets 
and  steel  cruisers  or  from  the  bloody  enforcement  of  Ameri- 
can sovereignty,  in  the  Philippines. 

not  for  public  bbvbnue. 

Indeed,  we  shall  do  wisely  not  to  treat  the  canal  as  an  in- 
vestment to  bring  direct  income  to  our  treasury.  The  ac^ 
counts  of  the  Amerigan  postofflce  include  no  interest  charges 
on  governmental  investments  in  postoffice  buildings.  We 
keep  no  ledger  acco^ut  pf  investment  in  the  Mississippi  jetties 
or  the  channel  and  harbor .  work  at  New  York,  or  Boston,  or 
Mobile,  or  Galveston.  Seventy-five  years  ago  and  more  the 
State,of  New  York  expended  $9,000,000,  a  vast  amount  for 
those. days,  in  , the  Erie  canal— a  waterway  363  miles  long. 
which  rises  and  falls  by  >  locks  nearly  700  feet,  in  order  to 
bring  the  commerce  of  the  Great  Lakes  to  the  Hudson  river 
and  thence  to  the  port  of  New  York.  Upon  that  canal  was 
in  large  part  built  the  commercial  supremacy  of  that  metro- 
polis. Since  then  several  times  the  original  cost  has  been 
expended  upon  it;  and  today  the  people  of  the  State  seriously 
propose  to  make  of  it  a  ship  canal,  and  for  that  purpose  to  ex- 
pend an  amount  perhaps  as  great  as  the  Isthmian  canal  is  to 
cost  the  United  States.  Serious  as  was  the  investment  for 
New  York,  and  acceptable  as  a  direct  income  from  it  would 
have  been,  the  State  found  it  wise  many  years  ago  to  make 
the  canal  free..  Today  the  State  contributes  even  the  cost  of 
maintenance.  So  in  my  own  city  of  New  York  we  expended 
$16,000^000  upon  a  bridge  across  East  River  from  which  it 
was  at  first  intended  to  earn  maintenance  and  interest  charges; 
bat  it  was  finally  thought  best  to  make  it  free  to  foot  pasi>en- 
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gers  and  to  charge  for  vehicles  a  rate  which  barely  suffices  for 
maintenance.  Indeed,  it  may  be  said  in  general  that,  whether 
it  be  a  high  road  or  a  bridge  or  a  waterway,  every  es- 
tablishment of  easy  communication  diffuses  its  benefit  over 
the  whole  community,  and  may  with  great  force  be  treated  as 
a  general  public  charge.  The  same  tendency  is  illustrated  in 
the  great  improvement  of  free  roads  in  our  country  and  the 
abolition  of  toll  roads. 

In  the  numberless  monographs  and  arguments  addressed 
to  Congress  or  public  sentiment  in  behalf  of  the  canal  con- 
struction, many  demonstrations  were  attempted  of  the  direct 
profit  of  the  canal,  that  is  to  say,  of  its  ability  to  earn  main- 
tenance and  interest  charges.  I  am  far  f romL  being  impressed 
with  the  demonstrati*  ns.  That  the  traffic  will  be  in  itself 
large,  and  that  it  will  steadily  tend  to  increase,  I  have  no 
doubt.  But  that  we  can  safely  impose  tolls  such  as  are 
collected  at  Suez,  or  that  we  can  earn  from  the  investment 
the  rate  of  interest  which  the  British  Government  collects 
upon  its  majority  shares  in  that  enterprise,  I  do  n  t  believe. 
Certainly  we  shall  not  do  so  for  many  years  to  come.  In  my 
opinion,  the  attempt  to  do  it  would  involve  defeat  of  a  large 
part  of  the  real  purpose  and  justification  of  our  national  ex- 
penditure for  the  canal.  It  is  wise,  no  doubt,  that  we  should 
collect  from  ships  using  the  canal  the  cost  of  maintenance. 
Perhaps  we^should^collect  more.  But  our  expenditure  in  con- 
struction ought  to  be  in  general  treated  as  we  treat  the  cost  of 
clearing  a  channel  to  one  our  great  ports.  The  best  policy  of 
modern  times  is  to  make  highways  free.  Thus  are  they 
made  most  profitable.  Nature  had  almost  cut  this  canal  for  us. 
it  is  for  us  to  complete  her  work.  Then  let  the  trade  of  the 
world,  the  old  lines  and  the  new  lines  of  its  commerce,  un- 
hampered by  obstructive  charges,  develop  and  change  ac- 
according  to  Nature's  own  laws  as  the  skill  and  unending 
experiments  of  merchants  shall  discover  them.     So  long,  w® 
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may  be  sure  that,  directly  or  indirectly,  the  saving  in  the 
cost  of  transportation  in  the  establishment  .of  new  markets 
and  in  the  sources  of  supply  will  be  diffused  over  the  United 
States,  and  its  profits  from  the  investment  best  and  most 
largely  secured.  I  am,  however,  frank  to  say  that  I  should  be 
sorry  to  see  any  discrimination  made  in  this  respect  between 
foreign  vessels  and  American  vessels.  My  wish  that  the  tolls 
shall  only  sufBee  for  maintenance  is  no  special  benovolence  of 
mine  to  American  ship  owners.  So  far  as'they  are  concerned, 
they  should  pay  for  whatever  benefits  they  get.  Nor  do  I  approve 
of  making  to  them  any  subsidy  directly  or  indirectly.  But 
the  laws  of  competition  will  soon  enough  distribute,  and 
equably,  as  I  have  suggested,  the  real  benefit  of  a  new  and 
free  trade  between  the  oceans.  If  the  foreigners  reap  some 
of  this  benefit,  they  cannot,  if  they  will,  avoid  sharing  it  with 
uB.  A  policy  dictated  by  national  dignity  and  generosity  is 
also,  I  believe,  here  dictated  by  the  soundest  maxims  of  polit- 
ical eeonomy. 

So  would  I  have  our  government,  as  the  owner  of  this 
beneficent  work,  dedicate  it  strictly  to  the  equal  uses  of  all 
nations  of  men  and  to  the  service  of  every  peaceful  industry. 
If  the  United  States  had  no  other  motive  for  the  construction 
of  the  canal  than  that  in  time  of  war  it  might  be  of  naval  or 
military  service  to  us,  the  cost  of  the  construction  would,  I 
believe,  be  a  wise  investment.  Since  we  are  a  power  on  the 
Pacific  as  well  as  on  the  Atlantic,  we  need,  in  war,  if  war 
come — as  God  grant  it  may  not — the  shortest  possible  water- 
way between  them.  That  advantage  the  canal  will  give  us. 
But  because  we  have  it  we  ought  never  to  give  to  this  peace- 
ful achievement  the  aspect  or  invitation  of  war.  If  we  pro- 
tect, as  we  must  protect,  the  canal — and  by  force  if  neces- 
sary— we  shall  protect  it  as  a  great  safeguard  to  international 
fellowship. 
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AFFECTS  Alabama; 

And  now  may  I  return  to  the  special  promise  which  the 
canal  brings  to  the  States  of  our  Union  on  the  Mexican  Gulf? 
Will  you  permit  me  also  some  deferential  words  upon  our  im- 
mediate concern  which  the  citizens  of  Alabama  must  have 
with  the  Canal  as  it  affects  their  own  economic  future  and 
well  being?  To  an  experienced  traveller  familiar  with  the 
material  conditions  and  outward  physical  phenpmena  of  other 
highly  civilized  parts  of  the  world,  the  most  striking  impres- 
sion the  open  windows  of  railroad  cars  bring  him  as  he  rides 
through  Alabaina  or  the  States  on  either  side  is  not  so  much 
of  what  you  and  the  three  generations  before  you  have  already 
done — great  as  that  is,  as  it  is  of  the  future  of  well-nigh 
illimitable  industrial  opportunity.  When  from  Sussex  or 
Kent  or  Devon  in  the  south  of  England,  or  from  Normandy 
or  Brittany  on  the  French  side  of  the  channel,  with  their 
fields  and  villiages  mellowed  by  a  thousand  years  and  more 
of  cultivation  and  settlement,  an  intelligent  European  comes 
to  the  country  about  Boston  or  New  York,  he  is  likely  to  be 
impressed  with  a  certain  newness  or  relative  absence  of  finish 
or  detail.  Much  has  been  done;  but  there  is  the  material  foj 
doing  much  more.  So  it  is  that  he  is  also  struck  with  the 
aspect  of  rapid  and  powerful  growth  and  the  promise  of 
future  wealth  and  empire.  A  like  thing  is  true  when  a  trav- 
eller from  the  older  towns  of  New  England  .or  Pennsylvania 
rides  through  your  State  or  Mississippi  or  Louisiana  or  Geor- 
gia. However  great  his  respect  for  what  the  past  has  here 
achieved,  it  is  the  inevitable  and  shining  future  which  chiefly 
captures  his  attention.  In  your  own  State,  for  instance,  the 
land  vastly  surpasses  in  prolific  possibilities  the  scanty  soil 
and  reluctant  fields  of  my  Northeastern  country;  and,  besides* 
you  have  a  wealth  in  iron  and  coal  upon  which  may  he  built 
a  colossal  prosperity  in  manufacture.     Here  are  rivers  lead- 
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ing  to  the  Ohio  and  the  North,  here  are  great  waterways 
leading  to  the  Gulf.  Ton  have  ^asy  access  to  the  entire 
Mississippi  valley  and  to  the  ocean.  Your  climate,  though  the 
Bummer  be  long,  is  like  that  in  which  men  did  the  work  of 
Qreece  and  Rome  or  the  Italian  Renaissance.  With  all  this 
your  population  as  yet  averaged  but  35.5  to  the  square  mile. 
No  doubt  your  rate  ought  not  to  be  compared  with  the  rate  of 
590  in  Belgium  or  586  in  England  or  407  in  Rhode  Island; 
for  they  consist  of  groups  of  cities  with  nearby  tributary  dis- 
tricts. But  if  we  compare  the  density  of  your  population 
with  that  of  old  and  highly  developed  agricultural  regions  in 
Europe  having  far  less  natural  advantages  than  yours,  it  is 
plain  that  the  great  result  already  attained  here  has  thus  far 
involved  hardly  more  than  scratching  the  soil  in  comparison 
with  the  result  you  will  accomplish  hereafter.  The  time  will 
•come  when  instead  of  35.5  to  the  square  mile,  you  will,  like 
Italy,  (after  excluding  some  of  its  great  cities^  have  six  or 
eight  times  that  population  and  the  population  will  on  the 
average  be  maintained  better  far  than  the  Italians,  and  better 
even  than  your  present  population.  A  like  thing  is  true  of 
the  United  States  generally.  It  is  true,  for  instance,  of  large 
tracts  of  almost  wild  land  within  my  own  State  of  New  York 
not  half  as  fertile  or  as  promising  as  the  wild  land  in  Ala- 
bama, but  still  susceptible  of  a  far  more  productive  use  than 
that  to  which  they  are  now  put.  You  may  find  within  fifty 
miles  of  the  New  York  City  Hall,  land  covered  with  weeds  and 
despised  even  by  sheep  and  goats. 

PROMISE    FOB    THE   SOUTH. 

It  i*  said,  and  probably  with  truth,  that  the  population  of 
the  United  States  is  in  time,  and  no  long  time  measured  in 
national  lifetime,  to  be  upwards  of  six  hundred  millions. 
Of  this  increase   Alabama  and  the  Gulf  States   will  have 
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their  full  share  And  increase  in  industrial  power  aod 
prosperity  will,  I  believe,  attend  closely  the  increase. in,  pop^ 
ulation,  Malthus  to  the  contrary  notwithstanding.  Just  as 
regions  of  England  which  were  fens  and  morasses  in  the 
days  of  James  II.,  now  support  some  of  the  most  finished 
agriculture  and  profitable  manufactures,  so  beyon<d  doubt 
lands  which  you  now  count  valueless,  will,  in  time,  be  veritar 
ble  treasure-trove.  Lands  which  to-day  you  will  find  worth 
but  a  rude  cultivation  will,— and  within  the  lifetime  of  some, 
perhaps  many,  of  those  here  to-day, — be  of  very  great  ^aluc„. 
During  the  civil  war  and  the  days  of  recoBstructipn,  .the 
market  or  apparent  value  of  the  Alabama  farm  lands,  sank 
enormously.  But  from  1870  such  value,  according  to  the 
census,  has  steadily  increased.  In  1870,  upon  a  gold  basis, 
it  was  $54,000,000  ;  in  1880,  $78,000,000  ;  in  1890,  Jlll,- 
000,000  ;  and  in  1900,$  134,000,000.  So  it  is  that  the  value 
of  farm  produce  has  increased  from  $61,000,000  reckoned  al 
gold  prices  in  1870,  to  $56,000,000  in  1880,  to  $66,000,000 
in  1890,  and  $91,000,000  in  1900.  The  manufactured  pro-" 
ducts  which,  before  the  civil  war,  were  but  local  and  rela- 
tively slight,  had  in  1890  become  $51,000,000,  and  during 
the  decade  ending  in  1900  had  increased  60  per  cent,  to 
$80,000,000.  And,  as  we  all  know,  this  product  is  to-day  in- 
creasing more  rapidly  than  ever  before.  Your  mineral  product 
before  the  civil  war  was  unimportant ;  to-day  you  recognize 
the  wealth  of  a  kingdom  in  your  pig  iron  and  coal,  those 
dominant  foundations  of  modern  industrial  greatness.  Tour 
State  is  surpassed  in  pig  iron  by  only  three  States,  Pennsyl- 
vania, Ohio  and  Illinois,  and  in  coal  by  only  four,  Pennsylva- 
nia, Illinois,  West  Virginia  and  Ohio. 

Very  certainly,  therefore,  Alabama  has  an  industrial  de- 
velopment passed  far  beyond  what  President  Roosevelt  might 
call  the  *'  parochial  stage."  The  increase  of  your  production 
will  go  on ;  and  with   the  increase  in  agriculture  and  mining 
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and  manufacture  your  exports  will  increase.     Nor  can  they 
increase  unless  the   imports  likewise   increase.     The  impor- 
tant growth  in  the  commerce  of  Mobile  and  New  Orleanp,  it 
is  now  easy  to  see,  is  bound  to  be  still  more   splendidly  im- 
portant.    This,  no  doubt,  would  be  true  if  there  were  to  be 
no  interoceanic  canal.     But  for  this  region  holding  all  this 
natural  wealth  in  front  of   the  eastern  harbor  of  the  canal, 
the  cana4  brings  a  special  promise  of  vastly  greater  commerce. 
When  it  opens,  Alabama,  beyond  a  doubt,  and  the  Gulf  coast 
of  our  country  will  take   part   in  the  trade  of  the  Pacific  as 
never  before.     South   Americans  living  west   of  the  Rocky 
Mountains  will  be  your  customers.     Fabrics  from  your  looms 
and  the  multifarious  products  of  your   mills  already  estab- 
lished or  to  be  established  in  the  future  and  to  find  their  raw 
material  in  your  cotton  and  vast  ir^  n   and  coal  deposits — all 
these  will  be  introduced  to  important  populations  with  large 
.capacities  of   consumption.     Both  sides  of  the  Pacific   will 
bring  you  tribute.     The  problem  of  more  economical  agri- 
culture  which  is   being  generally   forced  upon    the  United 
States  as  it  grows  older  and  richer,  is  being  specially  forced 
upon  you.     Your  increase  in  population,  your  more  numerous 
and  populous  cities  i  nd  towns,  will  compel  more  and  more 
varied  crops,  larger  and  larger  garden  areas,  more  orchards 
and  small  fruits,  more  and    more  thorough   tillage.     This  is 
illustrated  by  the  reduction  in  the   average  area  of  the  Ala- 
bama farm  which  in  1860  was  346  acres,  but  in   1880  was 
reduced  to  125  acres,  and  in  1000  to  93  acres.     This  smaller 
unit  of  cultivation  no  doubt  means  here  greater  thoroughness 
of  tillage,  just  as  it  does  in   France  and  Belgium.     The  re- 
)iuction  in  the  acreage  of  the  single  farm  means  greater  and 
greater  production  per  acre.    Your  manufacturers  have  made 
a  splendid  beginning;  but,  in  comparison  with  the  future,  it  is 
but  a  beginning.     From  the   more  elementary  uses  of  your 
metalliferous  deposits  and  the  simpler  manufactures  of  your 
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textile  prod  acts  you  will,  beyond  a  doubt,  proceed  to  the  more 
complex^  and  richer  forms  of  finished  product. 

Alabama  and  her  Gulf  sisters  are  clearly  ready,  therefore, 
to  begin  profitaUe  trade  relations  with  customers  on  the 
Pacific.  They  face  the  Atlantic  gate  of  the  canal;  they  are 
far  nearer  to  it  than  any  other  country  having  available  ma- 
terial resources  and  a  population  of  industrial  ability  compar- 
able with  thoirs.  Nevertheless,  your  commercial]  and  pro- 
ductive power  must,  like  the  same  power  in  all  other  highly 
civilized  regions,  depend  on  man  no  less  than  on  natul«. 
Thorcfore  it  is  that  I  refer  to  the  industrial  ability  of  your 
population.  Your  merchants  and  bankers  and  railroad  men 
not  only  hold  the  highest  rank  here;  but  when  they  come  into 
our  Northern  competitions  they  more  than  hold  their  own. 
We  arc  a  bit  jealous  in  New  York  whenever  a  Southern  man 
opens  there  an  office.  There  will  be  no  lack  of  wisdom,  ex- 
ecutive force  and  administrative  ability  in  the  promotion^ 
the  great  interests  of  yours  which  the  canal  must  make  so 
much  greater.  Nor  will  the  labor  of  the  masses  of  our  own 
race  be  deficient  in  skill  or  energy.  Of  that  the  demonstra- 
tion is  overwhelming.  There  arises,  however,  a  question  as 
to  negro  labor  with  which  your  public  sentiment  has  begun 
to  deal,  and  with  wise  foresight.  It  has  an  important  rela- 
tion to  this  new  industrial  promise  of  the  Gulf  States;  and 
although  you  understand  the  problem  as  I  cannot,  you  will, 
perhaps,  indulge  me  in  some  sympathetic  comment.  And, 
besides,  we  are  not  without  like  problems  at  the  North,  even 
if  no  one  of  them  be  as  important  as  this  one  of  yours. 

FUTURE  OP  the  NEGRO. 

In  industrial  progress,  whether  here  or  elsewhere,  a 
prime  factor  must  be  the  ability  and  character  of  the  masses 
of  the  laboring  men.     I  am   told   by  intelligent  and  distin- 
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guished  Soutller&ers,  and  it  is  easy  to  sec,  that,  since  man- 
ual labor  is  in  large  part  done  by  negroes  in  the  Gulf  States, 
their  future  industrial  development  seriously  d^peni^K  upon 
the  industrial  future  of  the  negro.  The  subject  is  difficult; 
and  it  is  made  more  so  by  racial  questions  which  belong  to 
politics  or  sociology  and  with  which  I  shall  not  deal.  It  is 
only  by  way  of  parenthesis  that  I  declare  my  long-time  con- 
fidence that  such  problems  will  be  solved  wisely  by  the  com- 
mon sinse,  the  moderation^,  the  humanity  aiid|the  far  sighted- 
nesa  of  the  white  people  of  the  South'.  Every  rational  Amer- 
ican, North  and  Siuth,  perceives  that  with  them  the  solution 
'  res^^s  and  must  rest.  I  am  concerned,  today,  however,  with  a 
'  different  though  allied  subject  -  the  effect  of  negro  labor  in 
the  Gulf  States  upon  the  share  of  those  States  in  the  benefits 
of  the  Isthmian  Canal.  If  your  share  be  dominant,  as  I  be- 
lieve .it  will  be — as,  surely  it  ought  to  be — it  will  result  from 
your  development  of  more  minute  and  thorough  agriculture 
and  mining  and  a  greater  volume,  complexity  and  nicety  in 
your  manufactures.  Like  achievements  the  world  over,  it 
has  been  found,  depend  largely  upon  the  standard  of  elemen- 
tary or  crude  labor.  Our  future  industrial  advance  at  the 
North,  and  yours  as  well  at  the  South,  is,  in  chief  part  a  re- 
sultant of  the  intellectual  and  moral  condition  of  the  labor- 
ing masses,  whatever  be  their  color  or  race.  The  advance 
depends  upon  that,  I  believe,  more  than  upon  the  genius  of 
inventors  or  promoters  or  business  men  or  lawyers  or  states- 
men. Out  of  the  total  population  of  1,828,459  in  Alabama 
in  1900,  827,807  belonged  to  thenegro  race,  or  45.3  per  cent. 
The  corresponding  percentages  of  black  population  were  44.9 
in  .1890,  and  47.5  in  1880. 

Nothing,  therefore,  is  more  certain  than  that  for  generations 
to  come  the  labor  of  Alabama  must  in  large  part  be  negro; 
and  that  the  greatness  and  solidity  of  its  industrial  super- 
structure must  in  no  slight  degree  depend  upon  the  character 
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of  that  labor.  •  So  upon  the  best  solution  of  the  problem  of 
that  labor  must  the  full  benefit  of  the  new  canal  to  Alabama, 
and  indeed  to  the  whole  country,  depend  in  really  serious 
measure.  This  fact  is  quite  independent  of  moral  or  social 
or  political  coiisiderations.  It  is  to  be  dealt  with  as  soberly 
as  the  fact  that  the  average  temperature  is  higher  in  Alabama 
than  in  Ohio,  or  lower  thgn  in  Southern  Texas  or  Florida. 
Mulhall  in  the  appendix  to  the  edition  of  his  Dictionary  of 
Statistics  published  in  1899  (p.  613),  points  out  that  one 
farm  hand  in  the  United  States  raises  a^  much  as  two  in 
England  or  three  in  Germany  or  fire  in  Austria  or  seven  in 
Russia.  .  There  is,  he  says,  "a  prodigious  waste  of  labor  in 
most  countries  of  Europe;"  the  "number  of  farmers  and  farm 
laborers 'in  Europe  is  just  nine  times  that  of  the  United 
Stales,  while  the  rate  of  food  raised  is  only  double.  That  is 
to  say,  it  takes  four  and  one-half  Europeans  to  raise  as  much 
food  as  an  American."  Hence  the  agricultural  domina- 
tion of  the  world  by  our  country;  hence  the  vast  recent  accu 
mulation  of  American  wealth,  the  vast  progress  of  its  indus- 
trial power.  It  has  been  demonstrated  again  and  again — and 
it  is  ,  indeed,  a  refutation  of  much  high  protectionist  argu 
.  ment — that  the  most  highly  paid  labor  is  the  cheapest;  that 
is  to  say,  that  a  dollar  paid  to  a  high-class  labor  will,  in 
the  long  run,  produce  more  than  a  dollar  paid  to  low-class 
labor  Translating  all  this  out  of  the  algebra  of  statistics, 
it  means  that  the  superior  vigor,  hopefulness,  ambition,  buoy- 
ant energy  of  the  American  laborer  when  compared 
with  those  of  his  European  competitor,  are  represented 
by  the  result  of  vastly  greater  productivity.  Those 
qualities  affect  the  laboring  man  no  less  than  they  do  the  supe- 
rior mechanic  or  merchant  or  bankers  or  professional  man, 
or,  for  that  matter,  the  poet.  The  humblest  laborer  is 
worse,  that  is,  less  efficient  and  productive,  for  being  stupid 
or  sodden.     I  profoundly  differ  from  W.  H.   Mallock  in  the 
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sophistical  caJculaiions  he  makes  of  the  nominal  contribution 
of  elementary  labor  to  modern  human  |)rogr(8s.'  For  he 
ascribes  it  solely,  or  nearly  so,  to  the  inventive  and  organiz- 
ing genius  of  industrial  leaders;  it  is  that,  be  argues,  and 
not  the  improvement  of  the  laborer  himself,  which  has  made 
labor  grow  more  productive  since  modern  times  began,  and 
basso  created  the  economic  glories  of  the  twentieth  century. 
If  so  able  leaders  in  business,  a»  ho  have  achieved  gr«at  re- 
sults with  one  body  of  laboring  men,  you  shall,  in  the  same 
business  and  with  all  its  advantages  precisely  thi  same — if 
to  the  very  same  leaders  you  give,  in  place  of  that  body,  a 
difiFerent  and  inferior  body  of  laboring  men,  the  result  will 
be  inferior.  If  labor  itself  be  superior  in  steadiness,  sobriety, 
self-respect,  bouyant  and  hopeful  force,  greater  results  are 
certain.  This  necessary  leadership  is  certain  to  appear. 
Everyone  knows  that  in  neither  agriculture  nor  mining  nor 
manufacture  nor  cominerce  nor  any  part  or  any  of  them,  is 
it  better  that  labor  should  be  unwUIing  or  indolent  or  vicious 
or  demoralized  or  without  the  self-respect  and  hope  arising 
out  of  a  general  and  spontaneous  confidence  in  the  fairness 
and  justice  of  government  and  the  dominant  social  forces. 
Nor  can  anyone  familiar  with  the  industrial  development  of 
my  own  part  of  the  country  or  of  Europe  doubt  for  a  mo- 
ment that  productivity  of  a  given  body  of  labor  may^  by  due 
regard  to  this  consideration,  bre  increased,  and  increased 
enormously.  The  ruling  Caucasian  will  take  care — no  doubt 
in  the  interest  of  civilization  he  must  take  care-— to  remain 
dominant.  But  in  order  that  he  shall  fully  work  out  the 
career  of  industrial  empire  that  belongs  to  him  here,  he  will, 
beyond  a  peradventure,  be  seriously  concerned  for  the  im- 
provement in  industrial  intelligence  and  in  the  economies 
and  habits  of  the  work  for  which  he  must  depend  up(m  the 
negro  laborer.  Ignorance  is  never  and  nowhere  useful  to  in- 
dostrial  progress ;  it  is  always  obstructed  by  incompetence  on 
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any  round  of  the  ladder,  whether  at  the  bottom  or  the  top,.. 
The  more  efficient  and  the  less  wasteful  the  Uborer,  the 
more  productive  must  he.be  for  himself  and  for  white  men. 
The  higher  his  industrial  intelligence,  the  less  his  control  by, 
superstitions,  the  less  his  vices,  the  more  orderly  and  discipr 
lined  his  conduct  of  life,  no  doubt  far  the  befter  for  him ;  but 
also  far  the  better  for  the  dominant  civilization  and  the  pros- 
p^iity  of  the  white  man.  I  listen  with  impatience  and  some- 
times intolerance  to  the  f stilure  of  some  worthy  men  at  the 
North  to  realize  the  difficulty  of  this  problem.  Its  solution 
must,  as  I  .have  said,  rest  with  the  Southern  men  alone,  free 
of  the  ignorant  meddling  of  others.  It  is  not  possible  for 
a  sensible  and  fair  observer  from  a  distance  to,  dp 
otherwise  than  pay  a  debt  of  honor  to  the  sympathetic 
widenijig  and  deepening  of  Southern,  sentiment- about  the 
matter.  With  your  economic  wisdom  and  your,  humanitariail, 
and  statesmanlike  instinct,  I  believe  the  solution  pf  this  tre- 
mendous problem  is  safe,  though  inevitably .  it  must  be  slow. 
Speculation  upon  the  f  utuve  status  of  the  black  race  may  well 
be  laid  aside  while  the  inspired  labors  of  your  educators  and 
publicists  encourage  the  millions  of  negro  laborers  to  make 
their  work  steadily  better,  themselvea  steadily  more  intelli* 
gent  in  industry,  and  their  lives  steadily  more  self-restrained 
and  self-respecting.  With  their  greater  and  greater  produc* 
tivity  will  go  a  still  greater  growth  in  the  productivity  of  the 
higher  labors  of  the  white  man.  So  will  come  a  larger  and 
more  potent  leverage  to  the  white  man.  So  will  be  effected 
the  beneficent  adjustment  of  labor.conditions  lo  the  indus- 
trial necessities  which  the  splendid  promise  of  the  cimal 
must  lay  upon  this  Gulf  .country. 

AN    ALL    VTTAL     WISH. 

And  now,  in  ending,  shall  we  not  indulge  another  and  -all- 
vital  wish  for  this  new  agency   of  American .  industry?     Let 
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uanot  grow  jealous  of  the  larger  and  freer  commerce  which 
the  canal  is  to  bring.  Shall  we  not,  rather,  before  the  first . 
steamer  mounts  its  mighty  stair-way  of  locks,  strive,  in  part 
at  least,  to  reverse  the  one  amazing  inconsistency  rf  our 
economic  and  political  history  ?  Wailo  we  have  struggled 
with  wholesome  and  imperative  ambition  1o  make  the  incom- 
ing to  our  harbors  of  the  argosies  of  peaceful  commerce, 
have  we  not  often  forbidden  them  when  at  the  docks  to  land 
their  goods  as  they  wished  to  do,  that,  so  doing,  they  might 
take  away  ours  ?  While  at  mighty  expense  we  have  opened 
the  mouths  of  the  Mississippi  to  the  safe  passage  of  the  ships 
of  the  world, — while  we  have  invested  vast  siims  in  improve- 
ments of  rivers  and  harbors  of  the  Atlantic,  Gulf  and  Pacific 
coasts — while  the  American  people  have  not  shrunk  from  the 
c^mstruction  of  great  waterways  like  the  Erie  and  Sault  Ste 
Marie  Canals,  nevertheless  have  we  not  cunningly  forbidden 
them  a  great  part  of  their  intended  uses  ?  The  American 
people  daring  the  past  forty  years  has  no  sooner  made  an 
an  appropriation  to  open  wider  and  better  a  portal  of  com- 
merce, than  it  has  passed  some  other  law  to  hang  in  that 
portal  a  door  of  inhospitality  difficult  to  open,  if,  indeed,  we 
have  not  ordained  that  it  should  be  tightly  shut.  The  iuture 
will  bring  welcome  contradiction  of  the  past  if  the  opening 
of  the  canal  shall  not  inspire  some  narrow,  although  patri- 
otic, Americans  to  seek  to  exclude  the  very  traffic  for  which 
we  shall  build  it.  Shall  we  not,  rather,  welcome  every  pur- 
chaser from  a  Pacific  coast  or  island  coming  to  buy  what  you 
in  the  Gulf  States  or  we  at  the  North  and  West  shall  produce? 
Shall  we  not  welcome  him, — and  to  both  our  profit  and  his, 
— when  we  tender  him  the  goods  which  we  can  produce 
cheaper  and  better  than  he,  and  let  him  pay  us  in  the  goods 
which  he  can  produce  cheaper  and  better  than  we  ?  Between 
this  Gulf  coast  of  yours  and  the  Canadian  border  extends  the 
greatest  area  of  untrammelled  trade  which   the   world  has 


Digitized  by  VjOOQ  iC 


06  Alabama  State  Bar  Association. 

ever  known.  Here  are  nearly  fifty  wealthy  and"  powerful 
States,  a  dozen  of  them  important  kingdoms  in  themselves. 
Here  in  the  United  States  is  an  internal  commerce  vastly 
surpassing  the  entire  free  trade  of  England  over  all  oceans 
and  seas.  Borne  upon  the  sustaining  impetus  of  this  indus- 
trial freedom  within  our  borders  has  come  the  noblest  devel- 
opment of  wealth  and  industry  and  commercial  manufactu- 
ring and  financial  power  the  world  has  ever  known.  And 
why  ?  Is  it  not  because  the  American  domain  between  the 
two  great  oceans  and  between  the  gulf  and  the  gre^t  lakes 
includes  the  varieties  of  climate  and  soil  and  industry  fit  for 
unlimited  interchange  ;  and  because  the  interchange  is  unob- 
structed? Have  wc  not  in  this  imperial  domain  of  ours  £or> 
bidden  the  hostilities  or  disparagements  of  custom  frontiers 
to  check  the  course  ordained  by  the  Almighty  ?  *  Will  not 
you  of  tho  Gulf  make  ready,  therefore,  to  welcome,"  not  to 
forbid,  that  commerce  of  the  Isthmian  Canal  which  in  such 
large  part  is  destined  for  you  ? 

In  the  building  of  the  Isthmian  Canal  the  American  Re- 
public will  humbly  but  gloriously  promote  the '  brotiierly 
neighborhood  between  the  nations  and  tribes  of  men  which 
the  Almighty  has  intended.  May  we  not  let  one  statute  of 
narrow  and  unprofitable  jealousy  reduce  the  measure  of  this 
benefaction  or  deprive  us  of  even  the  least  part  of  that  ben- 
ediction of  peace  on  earth  and  good  will  to  men  in  which  lies 
the  noblest  promise  of  the  Isthmian  Canal. 
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THE    BRITISH    CONSTITUTION, 

BY 

Wl  LLI  AM    L.    MARTIN. 


The  British  Constitution  is  not  a  single  written  instrument 
framed  at  a  given  time.  It  is  a  thing  of  growth,  having  its 
roots  far  back  in  the  ages  of  the  past;  the  product  of  cen- 
turies of  labor  by  a  liberty-loving  race;  the  result  of  many 
conflicts  between  the  people  and  the  crown;  the  triumph  of 
Democracy  over  absolutism  in  the  Engligh  nation.  It  con- 
sists of  certain  political  institutions,  written  and  unwritten, 
which  are  recognized  as  furnishing  the  basic  principles  of 
the  British  government;  and  it  illustrates  most  strongly  the 
great  capacity  of  the  Anglo-Saxon  to  overcome  all  obstacles 
in  his  progress  to  self-government. 

-Writers  upon  the  subject  of  British  constitutional  history 
tell  us  that  the  Angles,  Saxons,  and  Jutes  who  conquered 
Britain  in  the  fifth  century  and  exterminated  or  enslaved  the 
greater  part  of  the  native  inhabitants,  brought  with  them  and 
replanted  in  their  new  home  certain  principles  of  self-govern- 
ment which  were  and  have  remained  common  to  the  whole  of 
the  Teutonic  race.  That  scholarly  Alabamian,  Hannis 
Tayloryin  his  able  work  upon  the  Origin  and  Growth  of  the 
English  Constitution,  says  the  conclusion  is  irresistible  that 
the  early  Teutonic  settlements  in  Britain — the  mark,  the 
hundred  and  the -shire — were  a  substantial  reproduction  of  the 
earlier  state  c»f  things  described  in  the  Germania  of  Tacitus; 
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that  within  the  limits  of  Britain,  which  they  made  their  own, 
the  conquerors  of  Britain  "created  a  Germany  outside  of 
Germany."  "The  old  Teutonic  constitution,"  says  Taylor, 
•'was  replanted  in  its  purity  in  the  free  and  unincumbered 
soil  of  an  island  v  orld,  where  it  has  been  able  to  work  out  its 
historic  development  in  a  state  of  comparative  isolation.  So 
deeply  were  ita^  foundations  laid  in  its  island  home  that  it 
has  been  able  to  survive,  and  to  preserve  its  identity  through 
all  the  vicissitudes  of  time  and  of  change  through  which  it  has 
passed.  In  the  political  history  of  the  world,  the  Teutonic 
constitution  which  thus  materialized  on  British  soil,  occupies 
the  foremost  place  for  two  reasons.  In  the  first  place,  it  has 
had  the  most  continuous  and  unbroken  development;  in  the 
second  place,  out  of  that  unbroken  development  has  been 
evolved  the  most  important  political  changes  with  ivhich  the 
world  has  so  far  become  acquainted — the  principle  of  repre- 
sentative government." 

Freeman,  in  his  "Growth  of  the  English  Constitution," 
says  there  is  no  doubt  that  in  the  earliest  Teutonic  settle- 
ments every  freeman  had  his  place  and  there  is  no  doubt  that 
in  the  early  English  settlements  every  freeman  kept  his  place 
in  the  smaller  assemblies  of  the  mark,  the  hundred  and  the 
shire.  But  he  does  not  find,  in  the  early  Teutonic  system, 
a  prototype  of  the  Great  Assembly  of  all,  the  Assembly  of 
the  wise,  the  Witenagemot  of  the  whole  realm — a  body  that 
has  played  so  great  a  part  in  the  the  formation  of  the  English 
Constitution.  He  says:  "No  ancient  record  giyes  us  any  clear 
or  formal  idea  of  the  constitution  of  that  body." 

Blackstone  tells  us  that  long  before  the  Norman  conquest 
all  matters  of  importance  were  debated  and  settled  in  the 
general  councils  of  the  realm — a  practice,  he  says,  which 
seems  to  have  been  universal  among  the  northern  nations, 
particularly  the  Germans,  and  carried  by  them  into  the  coun- 
tries of  Europe  which  they  overran  at  the  dissolution  of  the 
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Roman  Empire;  that  this  great  council  had  been  held  imme- 
morially  in  England  under  the  several  names  of  Michel  Synoth 
or  Great  Council;  Michel-g emote  or  Great  Meeting,  or  more 
frequently,  Witenagmot  or  Meeting  of  Wise  Men;  and  thefe 
are  recorded  instances  of  its  meetings,  says  Blackstone,  so 
early  as  the  reign  of  Ina,  King  of  the  West  Saxons,  Offar, 
King  of  the  Mercians,  and  Ethelred,  King  of  Cent,  in  the  sev- 
eral realms  of  the  heptarchy.  "Alfred  the  Great  ordained 
that  these  councils  should  be  held  at  least  twice  a  year,  or 
oftener,  if  need  be,  'to  treat  of  the  government  of  God's  peo- 
ple, how  they  should  keep  themselves  from  sin,  should  live 
in  quiet  and  receive  right.'  Succeeding  Saxon  and  Danish 
monarchs  held  frequent  councils  of  this  sort,  as  appears  ffom 
their  respective  codes  of  laws,  the  titles  whereof  usually  be- 
speak them  to  be  enacted  either  by  the  King  with  the  advice 
of  the  Witenagemot  or  Wise  Men,  as  'This  is  the  ordinance 
that  King  Edgar,  with  the  council  of  his  wise  men  ordained,' 
or  to  bo  enacted  by  them  both  together.  Similar  councils 
were  held  during  the  first  rulers  of  the  Norman  Line." 

It  was  during  the  reigns  of  Alfred  the  Great  (871-901) 
and  Edward  the  Elder  (901-925)  that  the  union  of  the  hep- 
tarchic  kingdoms  vas  effected  and  local  governments  estab- 
lished and  strengthened.  Having  succeeded  in  driving  back 
the  Danes  and  confining  them  by  treaty  to  certain  districts, 
Alfred  divided  his  Kingdom  into  counties,  the  counties  into 
hundreds  and  the  hundreds  into  tithings.  established  local 
tribunals  for  the  administration  of  justice,  appointed  capable 
men  to  office  whenever  practicable  and,  the  better  to  guide 
his  magistrates  in  administering  the  law,  framed  a  code  of 
laws,  drawn  up  by  himself  and  approved  by  his  witan,  and 
which  served  long  as  a  basis  of  English  jurisprudence  and  is 
generally  regarded  as-  the  beginning  of  the  common  law  and 
the  origin  of  the  jury  system.  He  founded  schools  and  col- 
leges, encouraged   learning  and   industry,  promoted  the  arts 
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and  civil  manners,  preserved  the  identity  of  the  English- 
Saxon  tongue  and  administered  his  government  with  so  firm 
and  withal  so  just  a  hand  that  everything  bore  a  new  face  in 
England.  Bume  in  his  beautiful  and  full  tribute  to  King 
Alfred  says  that  he  saved  his  country  from  utter  ruin  and 
subversion  and  laid  the  foundation  of  England's  future  great- 
ness; that  his  character  may,  with  advantage,  be  set  opposite 
that  of  any  monarch  or  citizen  which  the  annals  of  any  age, 
or  any  nation,  can  present  to  us;  and  Taylor  speaks  of  him  as 
"one  who  divides  with  Washington  alone  the  honor  of  being 
the  most  perfect  outcome  of  the  English  nation."  His  works 
left  their  impress  for  good  upon  the  kingdom  and  were  well 
carried  on  by  his  son  Edward  the  Elder,  under  whose  reign 
the  pestiferous  Danes  were  again  vanquished  and  East 
Angles,  Northumberland,  Reginald  and  Sidric  were  acquired 
and  the  Scots  and  remaining  tribes  of  Britons  subjected  to 
his  dominion.  During  the  succeeding  century  and  a  half  and 
prior  to  the  Norman  conquest,  Engle,  Saxon  and  Dane  were 
united  and  the  name  of  Briton  passed  into  Engla-land,  the 
land  of  Englishmen,  and  out  of  these  conjunctive  terms  was 
coined  the  name  "England."  "The  growth  of  real  national 
unity  was  now  complete;  the  consolidated  kingdom  of  Eng- 
land was  made  not  ouly  in  fact  but  in  name."  The  laws  of 
Alfred  and  Eiward  had  been  brought  forward  and  added  to 
by  succeeding  monarchs,  the  fiist  digest  of  laws  applicable  to 
the  whole  of  England  having  been  begun  by  King  Edgar  and 
completed  by  his  grandson,  King  Edward  the  Confessor. 

The  prominent  features  of  the  Saxon  constitution  were  the 
holding  of  the  general  assemblies  of  the  principal  and  wisest 
men  in  the  nation,  the  witenagemot ;  the  election  of  their 
magistrates  by  the  people  ;  the  descent  of  the  crown,  when 
once  a  royal  family  was  established,  upon  certain  hereditary 
principles;  the  paucity  of  capital  punishments  for  a  first 
offense ;  the  prevalence  of  certain  customs  and  military  ser- 
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vice,  imported  by  the  Saxons,  but  much  less  rigorous  than 
those  uuder  the  feudal  system  ;  estates  were  liable  to  forfeit- 
ure for  treason,  but  the  doctrine  of  escheats  and  corruption 
of  blood  was  unknown ;  the  descent  of  land  to  all  males 
equally,  without  any  right  of  primogeniture ;  county  courts 
for  the  administration  of  justice  blending  ecclesiastical  and 
civil  jurisdictions,  the  proceedings  and  decision  therein  being 
unembarrassed  by  technical  rules  ;  trial  by  judicial  tribunals, 
and  individual  rights  of  property  including  absolute  ownc- 
ship  in  lands.  Glassed  according  to  modern  ideas,  the  con- 
stitution of  the  consolidated  kingdom  vested  the  executive 
power  in  the  king,  the  legislative  in  the  king  and  witan,  the 
judicial  in  the  courts  and  the  witan.  Guizot  says  of  them  : 
*'  Vigorous  institutions  were  they,  which  feudalism  could  not 
overthrow,  and  which  produced,  at  a  later  period,  representa- 
tive government  in  England.^'  We  will  soQI^see  how  their 
enduring  strength  was  to  be  tested  ;  how  they  were  crushed 
to  earth  to  rise  again  in  later  years. 

Prior  to  the  Norman  conquest  the  people  enjoyed,  among 
other  rights,  absolute  ownership  in  lands.  This  fact  is 
strongly  evidenced  by  a  curious  old  grant  made  by  Cuthred, 
a  West  Saxon  king,  in  the  year  745,  confirmatory  of  certain 
grants  by  former  kings.  It  concluded  with  habendum  as 
follows  :  "  I  do,  as  before  said,  hereby  decree  that  this  grant 
of  former  kings  shall  remain  firm  and  inviolate,  as  long  as 
the  revoltUion  of  the  pole  shall  carry  the  lands  and  seas  with 
regular  movement  round  the  starry  heavens.'*^  There  was 
nothing  feudal  about  that  tenure.  Its  possessor  was  the  vas- 
sal of  no  one.  But  when  the  conqueror  came,  all  was 
changed.  Having  slain  King  Harold  and  many  of  the  Eng- 
lish nobility  at  the.  battle  of  Hastings  and  defeated  the 
English  forces,  William,  Duke  of  Normandy,  with  every  out- 
ward show  of  legality,  was  proclaimed  King  of  England. 
Claiming  to  be  the  heir  of  King  Edward  and  thus  connecting 
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himself  with  the  rightful  line  of  succession ;  procuring  his 
election  by  the  voice  of  the  witan — hardly  a  free  agency  in 
the  face  of  his  victorious  army — and  employing  the  services 
of  an  English  prelate  (doubtless  under  fair  promises  to  the 
church)  he  complied  with  every  prerequisite  to  full  kingship 
by  ancient  customs  and  the  national  church.  Claiming  to 
be  the  ruler  of  a  nation  in  which  Englishmen  and  Normans 
were  alike  his  subjects,  he  claimed  the  possession  of  every 
royal  right  known  to  former  kings,  and  to  this  vast  sum  of 
power  he  added  the  power  incident  to  the  feudal  system  which 
he  established  in  all  its  imperious  rigor.  Hume  says :  "He 
divided  all  the  lands  of  England,  with  very  few  exceptions, 
besides  the  royal  demesnes,  into  baronies ;  and  he  conferred  . 
these,  with  the  reservation  of  stated  services  and  payments, 
on  the  most  considerable  of  his  adventurers.  These  great 
baions',  who  heid  immediately  of  the  crown,  shared  out  a 
great  part  of  their  lands  to  other  foreigners,  who  were  de- 
nominated knights  or  vassals,  and  who  paid  their  lord  the 
same  duty  and  submission,  in  peace  and  war,  which  he  him- 
self owed  to  his  sovereign.  The  whole  kingdom  contained 
about  seven  hundred  chief  tenants,  and  sixty  thousand  two 
hundred  and  fifteen  knights'  fees  ;  and  as  none  of  the  native  - 
English  were  admitted  into  the  first  rank,  the  few  who  re- 
tained their  landed  property  were  glad  to  be  received  into 
the  second,  and,  under  the  protection  of  some  powerful  Nor- 
man, to  load  themselves  and  their  posterity  with  this  grievous 
burden,  for  estates  which  they  had  received  free  from  their 
ancestors.  The  small  mixture  of  English  which  entered  into 
this  civil  or  military  labric,  (tor  it  partook  of  both  species), 
was  80  restrained  by  subordination  under  the  foreigners,  that 
the  Norman  dominion  now  seemed  to  be  fixed  on  the  most 
durable  basis,  and  to  defy  all  the  efforts  cf  its  enemies.  The 
better  to  unite  the  government,  and  to  bind  them  into  one 
system,  which  might  serve  both  for  defense  against  foreigners 
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and  for  the  support  of  domestic  tranquility,  William  reduced 
the  ecclesiastical  revenues  under  the  same  feudal  law ;  and 
though  he  had  courted  the  church  on  his  invasion  and  acces- 
sion, he  now  subjected  it  to  services  which  the  clergy  regarded 
as  a  grievous  slavery,  and  as  totally  unbefitting  their  profes- 
sion. The  bishops  and  abbots  were  obliged,  when  required, 
to  furnish  to  the  king,  during  war,  a  number  of  knights  or 
military  tenants,  proportioned  to  the  extent  of  property  pos- 
sessed by  each  see  or  abbey  ;  and  they  were  liable,  in  case  of 
failure,  to  the  same  penalties  which  were  exacted  from  the 
laity.  The  pope  and  the  ecclesiastics  exclaimed  against  this 
tyranny,  as  they  called  it ;  but  the  king's  authority  was  so 
well  established  over  the  army,  who  held  everything  from  his 
bounty,  that  superstition  itself,  even  in  that  age,  when  it  was 
the  most  prevalent,  was  constrained  to  bend  under  his  supe- 
rior force."  Primogeniture,  or  the  right  of  the  eldest  son  to 
inherit  lands  of  the  father  to  the  exclusion  of  the  rest  of  his- 
children,  was  established. 

It  was  a  fixed  maxim  of  the  conqueror  that  no  native  of 
the  island  should  be  promoted  to  any  office,  civil,  ecclesiasti- 
cal or  military.  He  deposed  English  prelates  and  confiscated 
their  estates ;  yet  he  paid  tribute  to  Rome  and  exalted  the 
papacy. 

The  manifold  instrumentalities  employed  to  subdue  the  spirit 
of  the  English  people  ;  the  effort  to  abolish  their  language,  the 
cruelties  and  hardships  imposed  upon  them,  and  the  arbitrary 
and  unusual  exercise  of  power  by  this  monarch  would  fill 
volumes.  But  I  must  refer  to  his  hunting  proclivities.  Not 
satisfied  with  sixty-eight  royal  forests  in  which  to  gratify  his 
strong  taste  for  hunting,  he  laid  waste  the  country  in  Hamp- 
shire for  an  extent  of  thirty  miles,  expelled  the  inhabitants 
from  their  houses,  seized  their  property,  even  demolished 
churches  and  convents,  driving  many  thousand  miserable 
peasants  and. their  families  from  their  homes,  without  com- 
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pensation,  and  without  shelter,  in  order  to  make  a  new  forest. 
He  made  laws  imposing  heavy  penalties  for  hunting  in  any  of 
his  forests,  the  killing  of  a  deer  or  boar  or  hare  being  pun- 
ished by  putting  out  the  eyes  of  the  offender.  His  celebra- 
ted "Dooms  Day  Book"  secured  a  list  and  description. of 
every  piece  of  property  in  the  kingdom,  that  his  enormous 
revenues  might  be  strengthened.  Famines,  f  vers  and  fires 
added  to  the  general  misery  and  desolation ;  and  w  en,  in 
the  2l8t  year  of  his  reign,  (which  proved  to  be  the  last,) 
William  went  over  to  Rouen,  Dickens  says:  *•  England  was 
as  full  of  hatred  against  him,  as  if  every  leaf  on  every  tree 
in  all  his  royal  forests  had  been  a  curse  upon  his  head.  In 
the  New  Forest  his  s^n  Richard  (for  he  had  four  sons)  had 
been  gored  to  death  by  a  stag ;  and  the  people  said  this 
so  cruelly  made  forest  would  yet  be  fatal  to  another  of 
the  conqueror's  race." 

But  the  Norman  conquest  was  not  an  unmixed  evil.  The 
strong  administrative  policy  of  the  Conqueror  had  the  effect 
to  weld  together  forever  the  hitherto  imperfectly  united 
kingdoms  in  one  indissoluble  who'e.  The  national  power 
was  greatly  strengthened,  the  tendency  to  provincialism 
checked,  the  four  great  earldoms  abolished,  and  the  whole 
realm  consolidated  into  a  new  kingdom  never  to  be  after-  > 
wards  divided — but  to  become  a  giant  power  of  the  world. 

Among  the  administrative  agencies  employed  by  William 
was  the  curia  regU^  a  body  organized  out  of  the  membership 
of  the  Great  Council  and  composed  of  the  King's  immediate 
officers  and  advisors — the  great  officers  of  State  selected  by 
him.  This  body  was  charged  with  the  whole  of  the  central 
and  national  administration  of  justice  and  finance  and  finally 
gave  birth  to  the  several  courts  of  law  and  equity  in  the 
king's  name,  also  to  the  entire  administrative  machinery  of 
the  constitution — and  was  the  progenitor  of  the  present  privy 
council,  the  real  governing  power  in  England. 
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William  Rufus,  eldest  son  and  successor  to  the  Conqueror, 
(1087-1100),  who  was  more  tyrannical  but  less  able  than  his 
father,  was  dri\en  by  external  and  internal  troubles  to  appeal 
to  the  native  English  for  support  against  his  Norman  kin;  for 
which  assistance  he  made  fair  promises  of  good  government, 
not  to  be  carried  out  to  any  considerable  extent.  It  must  be 
said  to  his  credit  that,  in  an  age  of  greatest  superstition, 
when  most  men  thought  the  crusades  the  only  road  to 
heaven,  William  Rufus  kept  his  head,  and  actually  quarreled 
with  the  ecclesiastics  and  refused  to  submitjto  the  domination 
of  Rome.  His  death  while  hunting  in  the  wicked  New  For- 
est was  doubtless  gratifying  to  the  people  as  proving  the 
truth  of  their  prediction  as  well  as  for  other  reasons.  His 
next  younger  brother,  Robert,  having  tarried  too  long  in  Italy 
on  his  return  from  the  crusades  (espousing  the  hand  of 
'Sibylla,  the  daughter  of  Count  Conversano)  the  youngest 
brother,  Henry,  seized  the  opportunity  and,  making  fair  prom- 
ises which  were  reduced  to  writing,  secured  his  election  by 
the  Witan  to  the  throne  of  England.  He  promised  to  restore 
"those  good  laws  of  King  Edward,"  and  many  other  things; 
and  while  he  observed  the  general  rule  of  kings  to  break 
promises,  the  vigorous  policy  of  the  Norman  rulers  was  ad- 
hered to  and  carried  out  during  his  long  reign  of  thirty-five 
jears.  History  reverses  itself,  in  that  the  King  of  England 
now  conquers  Normandy.  Henry  re-established  the  civil  and 
ecclesiastical  courts  as  in  the  Saxon  times,  quarreled  with 
Rome  and  compelled  the  Pope  to  consult  the  King  before 
sending  any  legate  into  his  dominions.  Great  concessions 
were  made  to  the  people  by  the  successor,  Stephen  of  Blois 
in  his  coronation  oath;  which  oath  he  failed  to  remember. 
His  reign  was  marked  by  discords,  rio's,  revolts  and  anarchy; 
and  the  country  Was  well  prepared  for  the  patriotic  labors  of 
his  successor,  Henry  II,  whose  reign  of  thirty-five  years  did 
so  much  for  the  lasting  good  of  his  people.  He  confirmed 
^  the  charter  of  Henry  I  and  carried  it  out  in  good  faith;  de- 
feated the  contentions  of  the  church  for  criminal  as  well  as 
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ecclesiastical  jurisdiction  over  its  members  and,  by  the  Clar- 
endon Conventions,  killed  the  power  of  the  church  over  the 
State  arid  made  its  members  answerable  in  the  civil  courts 
for  their  conduct  the  same  as  other  poeple.  With  the  sanc- 
tion of  the  Great  Council  he  divided  the  kingdom  into  six 
parts,  appointed  eighteen  judges^ among  them  the  great  Glan- 
ville,  afterwards  chief  justicia,  and  a  jurist  of  renown  whose 
writings  upon  the  subject  of  Enlish  law  at  that  day  rank  high 
as  authority.  Henry  II  deserves  to  be  gratefully  remem- 
bered, not  only  by  Englishmen,  but  by  the  frends  of  justice 
and  liberty  the  world  over.  His  reign  was  so  productive  of 
good  order  and  contentment  that  the  absence  of  his  rebellious 
son  and  successor,  Richard,  had  no  bad  effect;  and  matters 
went  quietly  along  until  King  John  came  upon  the  scene. 

There  is  no  period  of  greater  importance  in  the  Constitu- 
tional history  of  England  that  the  17  years  reign  King  John; 
when  the  barons  and  the  people  behind  them,  outraged  biB- 
yond  further  endurance  by  his  tyrannical  exactions  and 
oppressive  wicl^edness,  resolved  to  stand  it  no  longer  and,  in 
effect,  staking  "their  lives,  their  fortunes  and  their  sacred 
honor"  upon  the  result  of  the  issue,  took  up  arms  against 
their  king  in  order  to  compel  him  to  stay  the  hand  of  oppres- 
sion, to  stop  his  rebellion  againsb  the  laws  of  the  kingdom  and 
to  perform  his  duty  as  the  ruler  of  the  nation.  John  plunged 
into  wars  with  France,  Wales  and  Scotland,  imposed  ruinous 
taxes,  confiscated  the  property  of  the  clergy,  murdered  his 
nephew  Arthur,  quarreled  with  the  Pope  and  then  submitted 
to  Rome  only  to  break  faith  and  again  submit,  and  when  it 
became  evident  that  the  galling  yoke  would  no  longer  be 
borne  by  the  people,  he  treasonably  sought  the  aid  of  the 
Pope  and  foreign  soldiers  to  subdue  them;  but  the  barons 
were  alert  and  in  dead  earnest  and  his  treasonable  purposes 
were  thwarted  by  their  quick  action  at  the  proper  time.  On 
the  15th  day  of  July,  1215,  they  demanded  concessions  as  set 
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forth  in  the  Great  Charter.  The  conference  was  held  in  an 
island  in  the  Thames  near  a  place  called  Runnymede.  When 
the  document  was  first  read  over  to  him,  John  swore  ^'hy 
God's  teeth"  that  he  wonld  never  agree  to  such  demands,  and 
asked  why  it  was  that  they  had  not  demanded  his  throne; 
hot  after  four  days'  consideration,  and  seeing  no  escape,  ho 
was  persuaded  to  do  so,  and  then  and  there  the  Great  Charter 
took  its  place  in  history. 

The  document  contained  little  that  was  actually  new;  but 
it  affirmed  in  unmistakable  terras  the  existence  of  C3r- 
tain  fundamental  principles  of  government  for  the  protection 
of  the  life,  liberty  and  property  of  the  citizen,  principles  which 
have  found  expression  in  all  the  American  constitutions. 
All  distinction  of  classes  was  obliterated  except  as  between 
the  freeman  and  the  villain,  and  even  the  villain  had  his 
rights;  Abuses  were  to  stop,  the  rights  of  the  church  were 
to  be  respected,  no  one  was  to  be  deprived  of  his  life,  liberty 
or  property  without  due  process  of  law,  and  generally  the 
laws  of  Edward  and  Henry  were  confirmed.  Certain  great 
men,  prelates,  earls,  and  barons  were  to  be  summoned  in  per- 
son b;^  the  king;  the  rest  of  the  chief  tenants  to  be  summoned 
in  a  body,  and  the  purse  strings  were  to  be  held  by  the  na- 
tional council,  without  whose  authority  taxes  were  not  to  be 
imposed. 

To  insure  cjmpliance  on  the  part  of  the  king,  24  barons 
were  appointed,  one-half  by  the  king,  the  other  half  by  the 
council,  who,  together  with  the  Mayor  of  London,  were 
charged  with  the  duty  of  seeing  to  it  that  the  King  observed 
the  charter;  and  they  were  empowered  to  call  the  whole 
commons  of  England  to  assist  them,  if  necessary  by  force. 
The  wisdom  of  this  provision  was  manifest  when,  at  a  later 
day,  under  the  sanction  and  support  of  the  Pope,  John  re- 
belled'against  the  charter,  hostilities  broke  out  afresh  and  the 
barons  in   their   despair  invited   Louis  the   Dauphin,  son  of 
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Phillip,  King  of  France,  to  come  to  their  aid  and  take  the 
;  just  then  the  Great  Reaper  opportunely  har- 
the  barons  flew  to  the  support  of  young  flenry 
retired  to  France,  and  by  a  narrow  margin  the 
of  England  still  lived. 

was  but  nine  years  of  age  when  he  succeeded  his 
nlamented  John.  During  his  reign  of  fifty-six 
1272)  the  Great  Charter  was  several  times  con- 
certain  omissions  and  additions,  the  most  impor- 
1  being  a  relaxation  of  the  cruel  forest  laws, 
the  sanction  of  the  Pope,  violated  the  charter, 
sued,  he  was  placed  in  captivity  and  Earl  Simon 
isurped  the  government  and  summoned  a  par- 
ading in  his  call,  besides  the  barons  and  certain, 
two  knights  from  each  shire  and  two  deputies 
oughs, ''an  order  of  man,"  says  Hume,  "which 
een  regarded  as  too  mean  to  enjoy  a  place  in  the 
icils.*'  But  the  experiment  was  not  repeated 
ears  later,  1295,  which  is  the  real  epoch  of  the 
mons,  when  Edward  I  called  a  parliament  and, 
the  lords  spiritual  and  temporal,  included  in  his 
hts  from  each  shire  and  two  deputies  from  each 
t>e  clothed  with  sufficient  authority  from  their 
to  consent  in  their  names  to  what  the  king  and 
biould  require  of  them.  After  their  election  these 
5  required  to  give  security  for  their  attendance; 
were  borne  by  the  boroughs  which  sent  them 
1  so  little  idea  of  appearing  as  legislators  that 
IS  regarded  as  irksome  and  undesirable.  They 
ne  chamber  as  the  lords  but  apart  from  the  titled 
10  disdained  to  mix  with  such  mean  personages;" 
y  had  given  their  consent  to  tlie  supplies  wanted 
od  their  part  of  the  business  was  finished  and  they 
» parliament  going  on  with  other  business.  But  it 
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was  not  long  until  thej  began  to  annex  as  conditions  to  their 
grant  of  subsidies,  provisions  correcting  abuses  and  rostrictr 
ing  the  royal  power;  and  in  the  reign  of  Edward  III,  and  in 
the  year  1344,  the  formal  separation  of  parliament  into  two 
houses  took  place,  the  knights  from  the  shires  and  deputies 
from  the  boroughs  making  up  the  house  of  commons — the 
third  estate  of  the  realm.  During  this  reign  they  impeached 
the  king's  ministers  and,  by  remonstrance,  required  the  king 
to  reform  his  household.  Peter  de  la  Mare,  the  leader  in 
thesebold  and  unprecedented  movements,  was  punished 
with  imprisonment  by  the  king;  but  some  years 
later  this  bold  leader  was  rewarded  by  being  selected 
as  the  first  Speaker  of  that  body.  But  the  house  of  com- 
mons was  far  from  enjoying  the  authority  of  a  co-ordinate 
branch  of  the  law  making  power;  not  until  the  reign  of  Hen- 
ry Vr  did  the  commons  begin  to  legislate  by  formal  bill  in- 
troduced in  that  body,  or  consider  bills  passed  by  the  other 
house,  the  practice  being  to  attach  to  their  grant  of  subsidies 
a  petition  to  the  crown  for  such  measures  as  they  desired, 
which  petition,  if  the  king  saw  fit  to  grant  it,  furnished  the 
basis  for  laws  to  be  drawn  up  by  the  judges. 

Thus  it  appears  that  during  the  reign  of  Henry  VI,  in  the 
14th  century,  the  parliament  assumed  its  piresent  outward 
form.  The  house  of  lords,  historians  tell  us,  being  the  literal 
successor  of  the  Witan,  while  the  house  of  commons  is  the 
outcome  of  the  popular  representation  idea  asserted  by  the 
shires  and  towns  in  Saxon  times,  but  the  connection  as  to  the 
commons  seems  more  fanciful  than  real.  Nevertheless  the 
form  was  an  admirable  one  and  has  furnished  the  pattern  for 
representative  governments  throughout  Christendom.  Its 
authority  however  was  yet  to  be  established;  its  rights,  pow- 
ers and  privileges  to  be  fought  for  and  won.  During  a  long 
and  weary  period  of  time  it  was  without  potency,  in  fact,  as 
an  independent  power,  ithad  no  real  existence  from  the  time  of 
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Edward  IV,  in  1461  to  the  time  of  James  I,  in  1608, — 
about  a  century  and  a  half.  It  was  pitiably  sub- 
servient to  the  despotic  will  of  the  crown.  Magna 
Charter  was  as  little  observed  as  if  it  had  never  .  ex- 
isted. The  divine  right  of  kings  supplanted  all  other  rights 
during  the  reigns  of  Edward  IV  and  V,  Richarci  III,  Henry 
VII  and  VI II, Edward  Viand  Mary  and  Elizabeth.  Not  until 
the  reign  of  '*our  cousin  of  Scotland"  to  whom  Elizabeth  be- 
queathed the  crown  (James  I)  did  the  commons  have  the  te- 
merity to  assert  any  right  or  privilege  ot  their  own;  then  they 
made  a  feeble  remonstrance  against  the  action  of  the  chan- 
cellor in  declaring  certain  seats  in  their  body  vacant  and 
ordering  new  elections,  the  commons  declaring  that  such  ac- 
tion was  "a  perilous  precedent."  During  all  the  internal  and 
external  strife  which  prevailed  during  these  times,  including 
the  "Wars  of  the  Roses,"  in  which  "the  brother  blindly  shed 
the  brother's  blood,"  the  parliament  was  but  the  echo  of  the 
prevailing  regal  authority,  responding,  in  turn,  to  the  voice  of 
the  dominant  party  for  the  time  being  and  sustaining  all  the 
brutalities  visited  upon  the  vanquished.  Loyalty  to  existing 
regal  authority  during  the  reign  of  one  monarch  was  made 
the  basis  of  attainder  and  death  when  the  changing  fortunes 
of  war  shifted  the  crown.  The  Yorkists  murdered  the 
Lancastrians  and  the  Lancastrians  butchered  the  Yorkist^ 
and  the  party  in  the  ascendant  was  always  in  the  right.  When 
Richard  III  paved  his  way  to  the  throne  with  the  skeletons 
of  his  own  blood  that  had  stood  in  the  way  of  h!s  ambition, 
the  winter  of  discontent  was  made  glorious  summer  by  this 
sun  of  York.  When  Richard  diel  at  the  hands  of  the  Earl 
of  Richmond  on  Bosworth  field,  the  acclamation  went  tip  of 
"Long  Live  King  Henry  the  VII."  When  Henry  VIII  loved 
the  Pope  all  worshipped  at  the  Papal  shrine.  When  his  ten- 
der conscience,  after  twenty  years,  revolted  against  his  mar- 
riage with  the  good  and  true  Katherine,  and  he  had  to  break 
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with  the  Pope  in  order  to  get  a  divorce  aai  marry  Anne  Boljn, 
the  parliament  lent  its  support;  and.  when  Henry's  noces^jities 
drove  him  to  establish  a  ''new  religion,"  the  faith  of  the  par- 
liament underwent  a  like  change;  wh)n  he  wanted  all  the 
heretics  burned,  the  parliament  lighted  the  torch;  and  when  he 
became  tired  of  a  wife  and  wanted  a  new  one,  the  peers  stood 
ready  to  condemn  the  unfortunate,  that  is,  the  immediately 
unfortimate  '-to  be  burned  or  beheaded  at  the  king*8  pleas- 
ure." The  murders  of  Richard  III,  the  slaughters  of 
Henry  VII,  the  cruel  butcheries  of  Henry  VIII,  the  fiendish 
barbarities  of  Mary,  the  imperious  tyranny  of  Elizabeth,  to- 
gether with  the  courts  of  star  chamber  and  high  commission 
and  the  court-martial,  would  seem  to  have  been  sufficient  to 
destroy  every  trace  of  civil  liberty  and  erect  upon  its  ruins  a 
most  absolute  and  despotic  kingship;  but  the  Anglo-Saxon 
love  of  liberty  had  not  wholly  perished;  the  spark  remained, 
and  the  violence  of  the  past  furnished  fuel  to  rekindle  it  in 
the  future. 

Some  conflicts  between  Ehzabeth  and  the  Commons  toward 
the  end  of  her  reign  indicated  a  revival  of  the  independence 
of  parliament;  and  during  the  reign  of  James  I  that  body 
took  on  new  life  and  vigor  and  assumed  the  role  of  the  real 
friends  and  representatives  of  the  prople  against  the  abuses 
of  prerogative-  But  it  was  during  the  reign  of  Charles  I 
(1626-1638)  that  the  battle  for  the  life  and  existence  of  the 
House  of  Commons  was  fought  and  won  and  Tudor  absolutism 
forever  abolished.  When  the  Commons  refused  to  grant  the 
money  he  wanted  Charles  instantly  dissolved  the  parliament 
and  ^)roceeded  to  levy  certain  duties  in  direct  violation  of  the 
Great  Charter  and  in  total  disregard  of  the  highest  rights  of 
the  English  people  and  was  sustained  by  crown  lawyers  and 
judges  upon  the  convenient  doctrine  that  the  king  could  do 
no  wrong  however  hard  he  might  try.  A  fatal  division  be- 
tween the  king   and  the  people  followed.     Another  parlia- 
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ment  was  summoned  and  was  composed  in  the  main  of  men 
of  determined  opposition  to  the  king.  This  parliament  laid 
before,  Charles  one  of  the  great  documents  of  history,  the 
Petition  of  Right,  requiring  that  the  free  men  of  England 
should  no  longer  be  called  upon  to  lend  the  king  money,  nor 
imprisoned  for  refusing  to  do  so,  and  should  no  longer  be 
seized  by  the  king's  special  mandate  — practices  which  had 
become  all  too  frequent — such  being  contrary  to  the  laws  of 
the  country  as  well  as  destructive  of  the  liberties  of  the  peo- 
ple. The  king  was  constrained  by  the  necessities  of  the  situ- 
ation to  give  his  consent  to  this  petition,  but  he  failed  to 
keep  his  word.  In  1629  he  undertook  to  dominate  the  par- 
liament according  to  his  own  will,  claiming  to  be  an  absolute 
king.  The  word  "vipers"  was  applied  by  him  to  members  of 
the  house  ^ho  had  the  courage  to  oppose  him,  and  finally  he 
had  some  f  the  members  dragged  out  of  the  house  and  placed 
in  the  tower.  This  was  too  much  for  the  commons,  and  that 
body  voted  that  it  was  treason  in  the  king  to  make  war  upon 
his  parliament  and  his  people,  and  an  ordinance  was  sent  up 
to  the  house  of  lords  for  his  trial  upon  that  charge;  but  the 
lords,  then  only  16  in  number,  sided  with  the  king  and  re- 
jected it.  Thereupon  the  commons  rose  to  the  height  of 
making  an  ordinance  of  their  own,  that  they  were  the  supreme 
governing  body  of  England  and  would  bring  the  king  to  trial; 
they  provided  a  special  tribunal  of  125  persons  to  be  chosen 
from  the  house,  from  the  officers  of  the  army,  and  from 
among  the  lawyers  and  citizens.  John  Bradshaw,  serjeant-at- 
law,  was  appointed  president  and  the  trial  was  had  in  six 
days  in  Westminster  hall,  resulting  in  sentence  of  death — 
and  the  head  of  Charles  I  fell  from  the  block  and  the  commons 
were  masters  of  the  situation. 

The  necessities  of  the  occasion  were  great;  on  the  result 
of  the  conflict  depended  the  future  liberties  of  Englishmen. 
It  was  a  triumph  of  the  doctrine  of  a  rule  of  law  agsinst  the 
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absolutism  of  kingship,  of  liberty  over  despotism — although 
the  fruits  may  not  have  been  reaped  in  their  fulness  until 
later  generations.     The  pailiamentary  war  lasted  four  years. 

The  house  of  commons  after  the  execution  of  Charles  felt 
itself  to  be  of  such  tvanscendant  strength  and  importance  that 
it  declined  to  take  notice  of  measures  sent  down  by  the 
house  of  lords,  and  actually  voted  to  have  nothing  more  to 
do  with  the  peers,  that  that  house  was  dangerous  and  useless 
and  was  therefore  to  be  abolished;  and  they  ordered  a  great 
seal  to  be  engraved  on  which  the  commons  was  represented, 
with  the  legend,  "On  the  first  year  of  freedom,  by  God's 
blessing  restored,  1648/'  The  form  of  all  public  business  was 
changed  to  that  of  the  keepers  of  the  liberties  of  England, 
and  it  was  declared  high  treason  to  claim  or  acknowledge 
Charles  Stuart,  the  prince  of  Wales. 

It  would  seem  that  the  way  was  open  to  the  establishment 
of  a  republic;  but  after  eleven  years  of  the  commonwealth 
under  the  protectorate  of  Cromwell,  it  was  found  that  the 
English  had  ^not  given  up  their  idea  of  a  king;  and  the  Stu- 
arts were  recalled,  Charles  II  and  James  II  being  on  the 
throne  until  the  revolution  of  1688.  James  having  run 
away,  the  crown  was  fixed  upon  William  and  Mary  of  Orange 
and  the  princess  of  Denmark  and  her  posterity.  In  this 
movement  the  house  of  commons  boldly  led  and  compelled 
the  lords  to  acquiesce  in  the  settlement.  It  forms  a  most 
important  epoch  in  the  constitution  by  the  great  precedent 
of  deposing  one  dynasty  and  establishing  another  and  giving 
expression  to  popular  principles  which  put  the  nature  of  the 
constitution  beyond  dispute.  The  declaration  of  right  which 
summed  np  the  law  of  the  constitution  was  heartily  assented 
to  by  William;  and  afterwards  enacted  into  law  as  the  Bill 
of  Rights.  But  the  capstone  of  the  constitution  was  the  Act 
of  ifettlement  fixing  the  succession  to  the  crown  on  the  prin- 
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cess  Sophia  of  the  House  of  Hanover.  Of  course  the  feudal 
system,  the  star  chamber  and  all  such  forms  of  tyranny  were 
long  ago  abolished.  And  while  a  national  church  is  recog- 
nized, membership  therein  is  not  a  necessary  (|ualification 
for  civil  office;  and  other  forms  of  religion  are  tolerated. 

Thus  we  find  that  at  the  end  of  the  revolution  of  1688  the 
written  constitution  reached  its  full  growth  and  consisted  of 
the  great  charter,  the  contents  of  which  have  been  referred 
to;  the  Declaration  of  Kight,  whioh  was  a  summing  up  of  the 
law  of  the  constitution;  the  Bill  of  Rights,  by  \^hich  papists 
were  excluded  from  the  crown,  and  the  two  acts  of  settle- 
ment, by  which  the  succession  to  the  crown  was  regulated  by 
positive  law,  which  instruments,  taken  together,  "define  the 
prerogatives  of  the  crown,  the  privileges  of  parliament,  and 
the  rights  of  the  subject,  with  about  as  much  precision  as  an 
American  constitution  now  defines  the  rights  and  duties  of 
the  governors  and  governed."  Down  to  that  period  there  was 
no  distinction  between  the  constitution  and  the  law.  Since 
that  time  a  codo  of  political  maxims  has  grown  up  in  practice 
and  taken  its  place  as  the  unwritten  part  of  the  constitution 
and  is  in  every  sense  as  sacred  and  binding  as  the  writxen 
part.  By  that  unwritten  constitution  the  whole  administra- 
tion of  the  government  is  directed  and  controlled  by  the 
house  of  commons  composed  of  members  elected  by  the 
people.  This  results  from  the  settled  understanding  that  the 
crown  can  neither  appoint  ministers  of  whom  the  house  of 
commons  does  not  approve,  nor  dismiss  ministers  of  whom  it 
dots  not  approve.  That  house,  itself  an  elective  body  (for  a 
term  of  seven  years  unless  sooner  dissolved)  chooses  its  own 
leader  at  the  opening  of  each  parliament.  Instantly  the 
crown  must  call  upon  that  leader  to  form  a  cabinet.  The 
cabinet  thus  formed,  under  the  lead  of  the  prime  minister, 
directs  and  controls  the  exercise  of  all  executive  and  legisla- 
tive business  of  general  importance      The  ministry  becomes 
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the  connecting  link  between  the  king  and  the  parliament  and 
shapes  the  action  of  both.  It  is  the  instrument  of  harmony 
between  the  two,  but  accountable  to  the  house  of  commons 
alone.  So  long  as  Mr.  Gladstone's  government  or  that  of 
Lord  Beacon  field' pleased  the  house  of  commons  it  remained 
in  power;  but  any  action  of  that  body  going  to  express  a 
want  of  confidence  in  the  ministry,  such  as  a  failure  to  sus- 
tain its  position  upon  any  public  question,  is  a  demand  for  its 
immediate  resignation;  and  the  ministry  goes  out,  unless  it 
dissolves  the  parliament  and  appeals  to  the  country. 

The  house  of  lords  being  composed  in  the  main  of  peers 
created  by  the  crown,  the  ministry,  acting  for  the  crown, 
may  increase  the  Dumber  without  limit  and  in  this  way 
change  the  views  .of  the  upper  house  to  conform  to  those  of 
the  ministry  and  of  the  commons  behind  them,  the  very  ex- 
istence of  which  power  is  generally  sufficient  to  overcome  a 
necessity  for  its  exercise.  The  veto  power  once  exercised  by 
the  crown  went  out  of  use  when  the  present  form  of  minis- 
terial government  became  fixed,  some  two  centuries  ago.  It 
would  be  most  absurd  for  the  ministry,  through  the  king,  to 
kill  a  measure  which  the  ministry  had  enacted  through  the 
parliament.  No  monarch  would  dare  assume  the  exercise  of 
such  power  under  the  present  constitution.  The  fate  of 
Charles  I,  if  nothing  else,  would  dissuade  him.  Bagehot, 
who  wrote  in  the  time  of  Queen  Victoria,  says  it  is  a  fiction 
of  the  past  to  ascribe  to  the  queen  legislative  power.  "She 
must  sign  her  own  death-warrant  if  the  two  houses  should 
unanimously  send  it  down  to  her."  Yet  the  ancient  form  of 
servility  is  retained  in  the  enacting  clause  of  statutes,  thus: 
"Be  it  enacted  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice. and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows:"  But  the  pre- 
amble to   an    act  called  "Finance  Act,  1902,"  is  still  more 
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agonizing,  viz:  "Most  Gracious  Sovereign;  we,  your  majes- 
ty's most  dutiful  and  loyal  subjects  the  commons  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  in  parliament 
assembled,  toward  raising  the  necessary  supplies  to  defray 
your  majesty's  public  expenses,  and  making  an  addition  to 
the  public  revenue,  have  freely  and  voluntarily  resolved  to 
give  and  grant  unto  your  majesty  the  several  duties  herein- 
after mentioned;  and  do  therefore  most  humbly  beseech  your 
majesty  that  it  may  be  enacted,"  etc.  When  it  is  remem- 
bered that  his  majesty  had  no  choice  but  compliance  with  the 
request  of  his  "humble  subjects,"  the  phrase  means  nothing 
more  that  politeness  in  official  circles  and  attachment  to 
ancient  forms. 
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REPORT  OF  COMMITTEE 

ON 

LEGAL  EDUCATION   AND  ADMISSION  TO 
THE    BAR. 


To  the  Alabama  State  Bar  Association : 

Your  committee  on  Legal  Education  and  Admission  to  the 
Bar  respectfully  report  that  it  is  cause  for  sincere  and  gen- 
eral gratification,  that,  at  no  period  of  the  history  of  our 
country,  and  State,  has  the  subject  of  Legal  Education 
awakened  such  widespread  interest  aad  attention  as  within 
recent  years,  and  it  is  further  cayse  for  satisfaction  that  this 
wholesome  result  is  the  outcome  of  the  demands  and  efforts 
of  the  legal  profession  itself. 

It  is  well  that  this  is  so,  for  the  need  of  well-trained  law- 
yers is  greater  now  than  ever  before.  The  great  expansion 
of  trade  and  business,  incident  to  modern  conditions,  the 
multitude  of  statutes  and  decisions,  the  complexity  and  in- 
tricacies of  widening  litigation  all  call  for  higher  training 
and  better  equipment  for  aspirants  to  the  legal  profession. 

This  important  subject  was  taken  up  by  the  local,  State, 
and  National  Bar  Associations,  and  has  been  carried  on  from 
year  to  year,  through  reports  of  committees,  and  addresses  of 
eminent  judges  and  lawyers,  all  with  the  view  to  improve 
the  quality  and  method  of  instruction  furnished  to  students 
of  the  law  in  this  country. 

One  of  the  effects  of  this  agitation  has  been  the  develop- 
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ment  and  organization  of  the  National  Association  of  Law 
Schools  in  the  |8ummer  of  1900,  with  the  view  to  mutual 
assistance  and  improvement,  and  the  raising  of  the  standard 
of  professional  education  in  this  country. 

It  is  also  to  be  noted  that  the  American  Bar  Association 
which  from  its  organization  has  encouraged  and  contended 
for  legal  education  in  its  broadest  and  most  liberal  character 
as  one  of  its  most  prominent  objects,  has  established  a  Sec- 
tion on  Legal  Education. 

The  organization  of  the  National  Association  of  Law 
Schools  arranged  for  a  standing  minimum  course  and  re- 
quirements for  admission  and  graduation  to  be  complied  with 
by  all  schools  joining  the  association  and  will  no  doubt  lead 
to  the  lengthening  and  broadening  of  the  course,  and  per- 
haps, to  greater  ^uniformity  in  the  methods  of  instruction. 
In  fact  one  of  the  conditions  of  membership  is  that  after  the 
year  1905  the  period  of  instruction  shall  not  be  less  than 
three  years  in  any  of  the  schools  comprising  the  Association. 

Indeed  it  has  become  to  be  realized  very  generally  in  this 
country  by  the  legal  profession,  the  law  schools,  and  in  the 
legislatures  of  many  states,  that  the  time  has  passed  when 
it  can  be  considered  that  one  year's  study  either  in  a  law 
school,  or  in  a  lawyer's  office  is  sufficient  to  fit  a  young  man 
for  admission  into  the  legal  profession. 

In  fact  the  tendency  is  very  strong  throughout  the  country 
to  extend  the  period  of  stildy  and  preparation  in  the  law 
schools  to  three  or  even  four  years,  and  to  discourage  alto- 
gether the  attempt  to  acquire  a  legal  education  by  studying 
in  a  lawyer's  office. 

In  this  connection  it  may  be  remarked  that  conditions  have 
very  greatly  changed.  The  lawyer  of  to-day  with  whom  it 
would  be  worth  while  for  a  young  man  to  study  law  is  a  far 
busier  man  than  the  lawyer  of  some  years  ago.  The  in- 
crease in  litigation  and  the  number  of  courts  not  only  fully 
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occupies  his  own  time  but  have  made  the  stenographer  and 
typewriter  a  necessity,  and  who  now  do  the  work  the  law 
student  formerly  did.~  The  .result  is  the  law  student  in  an 
office  can  receive  but  little  of  the  attention  of  the  lawyer, 
and  the  practical  work  from  which  he  once  absorbed  a  little 
law  is  now  done  by  others.  Indeed  he  now  finds  himself  out 
side  of  the  flow  of  business  going  on  about  him  and  soon 
acquiring  the  feeling  that  he  is  an  intruder,  or  interloper,  he 
loses  interest  in  his  studies  and  tires  of  the  situation.  So 
great  has  become  the  change  in  these  respects  that,  as  matter 
of  fact,  comparatively  few  lawyers  care  to  have  law  students 
in  their  offices. 

In  the  years  1896  and  1897,  the  State  of  Alabama  fell  into 
line  with  the  movement  for  securing  better  and  more 
thorough  qualifications  for  applicants  for  admission  to  the 
bar. 

In  the  Law  School  of  the  University  where  the  course  from 
the  organization  of  the  school  in  the  year  1873  up  to  and  in- 
cluding 1896  the  course  of  instruction  had  embraced  but  one 
year,  and  the  instructors  had  been  learned  members  of  the 
bar  who  divided  their  time  between  their  practice  and  the 
duties  of  instruction,  the  trustees  of  the  University  in  the 
last  named  year  reorganized  the  law  school  by  providing  a 
faculty  whose  time  was  reciuired  to  be  given  entirely  to  the 
school  and  extended  the  course  of  instruction  to  two  years. 

While  the  remarkable  results  achieved  by  the  learned 
and  distinguished  gentlemen  under  the  old  system,  viz:  Som- 
merville,  Hargrove,  McEachin,  Van  de  Graaff,  Jones  and 
others,  as  exhibited  in  the  successful  careers  of  so  many  of 
their  students,  is  a  monument  to  their  learning  as  lawyers, 
industry  and  ability  as  law  instructors,  yet  it  is  believed  that 
the  change  to  the  two  years  course  is  a  distinct  advance. 
It  offers  the  student  a  wider  range  of  instruction,  he  is  less 
hurried    in   his    work,    and    necessarily  his  work    is   more 
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thorough  and  satisfactory,  and,  furthermore,  the  school  is 
brought  into  harmony  with  the  prevailing  sentiment  of  the 
country. 

In  1897  the  Legislature  enacted  a  statute  regulating  the 
examination  and  admission  of  applicants  to  the  Bar,  with  the 
provisions  of  which  all  lawyers  in  Alabama  are  familiar. 

The  statute  was  prepared  by  and  enacted  at  the  instance 
of  your  body  and  is  beyond  all  question  a  vast  improvement 
on  the  former  loose,  unequal  and  inadequate  plan. 

Your  committee  in  order  to  ascertain  as  far  as  practicable 
the  views  of  those  who  are  charged  with  the  duty  of  admin- 
istering this  statute  as  to  its  practical  operation  and  effect, 
and  whether  any  changes  are  desirable,  wrote  letters  to  each 
of  the  chancellors  and  circuit  judges  of  the  State,  and  to 
each  of  the  justices  of  the  Supreme  Court  asking  suggestions 
from  them.  Letters  were  also  written  to  the  Attorney  Gen- 
eral and  Clerk  of  the  Supreme  Court. 

The  Attorney  General  replied  mt  king  no  suggestions  but  re- 
ferring the  committee  to  the  Supreme  Court  judges  as  better 
prepared  to  give  the  practical  workings  of  the  statute.  He 
added  that,  according  to  his  observation,  the  men  who  are 
admitted  to  the  Bar  since  the  present  statute  was  enacted  are 
decidedly  better  qualified  than  was  formerly  the  case.  He 
also  states  that  during  the  short  time  he  had  been  in  office 
he  knew  of  two  lawyers  from  other  states  who  desired  to  be 
admitted  to  the  Bar  in  Alabama  but  abandoned  the  idea  on 
finding  they  would  have  to  submit  to  the  examination  re- 
quired by  the  statute. 

None  of  the  circuit  judges  made  reply  to  our  letters. 
Only  one  chancellor  replied  and  he  merely  expressed  the 
opinion  that  the  statute  imposes  a  burden  upon  the  courts  of 
which  they  ought  to  be  relieved. 

Judge  Haralson,  of  the  Supreme  Court,  writes  that  the 
present  statute  is  as  good  as  could  well  be  devised  and  is  a 
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rast  improvement  on  anything  we  over  had  before.  He, 
however,  urges  the  objection  that  it  takes  up  time  of  the 
Supreme  Court  judges  that  ought  to  be  occupied  with  more 
important  duties.  He  refers  to  the  attempt  made  four  years 
'  ago  to  pass  a  bill  prepared  by  one  of  the  judges  of  the  court 
proposing  a  different  plan  but  which  was  defeated  in  die  Leg- 
islature. The  bill  referred  to,  your  committee  believes,  em- 
bodied substantially  the  same  general  plan  set  forth  in  Ohief 
Justice  McClellan's  letter  hereinafter  quoted.  Judge  Har- 
alson gives  the- information  that  about  one-third  of  the  appli- 
cants under  the  statute  failed  in  their  examination. 

Chief  Justice  McClellan  writes  as  follows,  to- wit : 

^'If  the  present  system  of  examinations  and  admissions  is 
to  be  in  the  main  continued,  the  statute  should  be  amended 
so  as  to  provide  that  the  admission  should  be  ordered 
and  had  in  the  Supreme  Court  based  upon  certification  from 
the  examining  court  of  the  finding  of  qualifications  other  than 
knowledge  of  the  law  and  of  the  oath  there  administered  provis- 
ionally and  upon  approval  as  now  by  judges  of  the  Supreme 
Court  of  the  examination  and  a  fee  of  $5. 00  or  f  10.00  should 
be  imposed  for  the  license  issued  here.  This  is  necessary  to 
the  keeping  of  a  roll  of  the  attorneys  of  the  Supreme  Court 
which  I  consider  a  matter  of  sufficient  importance  to  require 
this  change  in  the  law.  Surely  the  Supreme  Court  ought  to 
know  ^ho  are  entitled  to  practice  before  it,  and  this  is  impos- 
sible under  the  present  statute. 

But  I  am  not  in  favor  of  maintaining  the  present  system  of 
examinations.  It  requires  too  much  of  the  time  of  the  exam- 
ining courts  and  far  too  much  of  the  time  of  the  judges  of 
tiiis  court,  al)  of  which  as  everybody  knows  and  recognizes  is 
needed  for  the  judicial  work  of  the  court.  A  rough  epitome 
of  the  scheme  I  heartily  favor  is  this. 

'*  Let  the  Supreme  Court  appoint  a  board  of  examiners  to 
consist  of  three  or  five  men,  have  one  of  them  take  the  exam- 
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ination  of  any  given  applicant  in  writing  and  submit  it  to  the 
full  board,  have  a  majority  of  the  board  determine  as  to  the 
sufficiency  of  the  applicant's  knowledge  of  law  from  such  ex- 
amination and  if  found  sufficient  certify  the  fact  to  the  Su- 
preme Court  which  shall  thereupon  make  an  order  of  admis- 
sion and  issue  license.  The  examining  member  of  the  board 
shall  also  investigate  the  applicant's  moral  fitness,  his  age, 
etc.  and  these  matters  should  be  passed  upon  by  the  board 
and  certified  to  the  Supreme  Court.  The  application  should 
be  addressed  to  the  Supreme  Court  and  filed  with  the  Clerk. 
It  should  be  accompanied  by  a  fee  of  say  #25.00  to  cover  per 
diem  and  mileage  of  members  of  board  and  a  license  fee  of 
$5.00.  Per  diem  should  bo  fS.OO,  mileage  should  be  enough 
to  cover  transportation  and  hotel  expenses.  $25.00  would 
suffice  and  less  might.  If  application  is  rejected  $5.00  for 
license  to  be  lefunded.  Of  course  there  would  be  a  howl  in 
behalf  of  *'the  poor  man"  against  a  statute  providing  this 
system.  But  there  is  nothing  in  it.  It  is  perfectly  reasona- 
ble, just  and  fair  that  applicants  for  admission  to  the  Bar 
should  pay  the  expense.  Admission  to  no  other  learned  pro- 
fession, or  even  skilled  calling,  can  be  gained  without  a  great 
deal  more  of  expense  than  this  plan  contemplates.  It  is  a 
matter  of  private  and  public  concern  whether  A,  assuming  his 
fitness,  should  be  admitted  to  practice,  and  he  and  not  the 
public  should  pay  for  it.  As  it  is  now  the  State  directly 
bears  all  this  expense  in  the  taking  of  the  time  of  her  paid 
officers  from  the  governmental  work  committed  to  them. 

"  I  trust  you  will  present  some  scheme  of  this  sort  to  the 
Bar  Association  and  will  induce  that  body  to  take  hold  of  it 
and  urge  it  upon  the  Legislature  when  it  reassembles  in  Sep- 
tember. If  the  Association  indorses  any  such  plan,  a  com- 
mittee should  be  appointed  to  lay  it  before  the  Legislature  and 
work  for  its  enactment  into  law.  The  committee  should  not 
be  large — three  would  be  best,  I  think,  certainly  not  more 
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than  five,  and  it  should  be  composed  of  men  who  will  work.. 
If  the  movement  should  be  inaugurated  and  should  reach  the 
committee  stage,  I  will  take  pleasure  in  aiding  the  coiiimittce 
in.aipiy  way  I  can. 

"  These  suggestions  are  hastily  and  more  or  less  crudely  set 
down  here,  but  they  are  the  result  of  a  good  deal  of  consid- 
eration of  the  subject." 

While  your  committee  favor  Judge  McClellan's  plan  and 
especially  recognize  that  it  would  cure  at  least  one  conspic- 
uous defect  in  the  present  system,  viz:  the  want  of  uniformity 
in  the  examinations,  still,  in  view  of  the  opposition  developed 
to  the  bill  referred  to  by  Judge  Haralson,  in  a  former  Legis- 
lature which  was  substantially  Judge  MoClellan's  plan,  and 
the  short  time  the  legislature  can  remain  in  session  when  it 
reconvenes  in  September,  and  the  many  important  measures 
to  be  considered  by  it,  your  committee  feels  that  it  would  not 
be  an  opportune  time  to  attempt  the  proposed  change,  even 
if  your  l^nody  should  approve  the  suggestion,  but  we  report 
the  letter  of  the  Chief  Justice  in  full  in  order  that  it  may  be 
preserved  in  convenient  form  for  future  consideration. 

In  the  meantime  your  committee  concur  that  the  amend- 
ment to  the  statute  suggested  by  the  Chief  Justice  should  be 
made  by  the  present  legislature,  and  recommend  that  the 
Committee  on  Legislation  of  this  body  be  charged  wi'h  the 
duty  of  preparing  such  an  amendment  and  submitting  it  to 
the  legislature  for  enactment  so  soon  so  the  legislature  re- 
assembles. 

Your  committee  has  referred  to  the  change  from  a  one 
year's  course  to  a  two  years'  course  in  the  State  Law  School, 
and  now  urge  that  tc  some  extent  the  benefjcial  effects  from 
such  change  have  been  neutralized  by  the  omission  from  our 
State  statute  of  any  provision  fixing  a  minimum  period  of 
study  for  applicants  for  examination,  and  that  it  should  pro- 
vide that  no  applicant  shall  be  eligible  to  examination  who 
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has  not  studied  law  at  least  two  years  before  making  applica- 
tion for  examination.  Such  an  amendment  would  establish 
harmony  in  our  state  system  as  a  whole,  and  promote  that 
advancement  for  which  the  states  are  generally  striving  on 
this  important  question.  If  two  years  study  is  required  at 
the  State  Law  School,  where  the  student  has  the  advantage 
of  daily  instruction,  discussions  with  fellow  students,  moot 
courts,  etc.,  it  certainly  can  not  be  said  that  it  is  unreason- 
able or  improper  that  those  who  study  elsewhere  than  at  a 
law  school  should  also  be  held  to  two  years  study  before 
being  admitted  to  practice. 

This  is  now  regulated  by  statute  in  many  of  the  states, 
viz:  In  Colorado,  Connecticut,  Dela^rare,  Illinois,  Iowa, 
Michigan,  Minnesota,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Oregon,  Rhode  Island,  Vermont,  Wyoming,  and 
the  District  of  Columbia,  three  years  study  is  required. 

In  Kansas,  Louisiana,  Maryland,  Montana,  Nebraska,  New 
Mexico,  North  Carolina,  North  Dakota,  Washington,  West 
Virginia,  and  Wisconsin,  two  years  study  is  required. 

In  the  majority  of  the  states,  the  statutes  fix  no  require- 
ment as  to  literary  education  as  a  condition  to  the  right  of 
examination  for  admission  to  the  practice,  but  practically  all 
of  the  law  schools  have  requirements  of  this  kind,  the  large 
majority  of  them  insisting  upon  at  least  a  high  school  educa- 
tion, and  very  few  requiring  a  college  education.  Perhaps  it 
may  be  said  the  better  opinion  is  that  a  college  education 
should  not  be  made  requisite  for  entrance  into  a  law  school. 
In  the  Alabama  school  of  law  any  person  of  gocnl  moral  char- 
acter is  permitted  to  matriculate  in  the  school  of  law,  without 
preliminary  examination  if  he  is  a  graduate  of  a  university, 
college,  state  normal  school,  accredited  high  school  or 
academy,  and,  if  not  such  graduate,  he  is  either  examined  or 
required  to  take  a  coui-se  in  English  in  the  academic  depart- 
ment, which  he  is  privileged  to  do  without  additional  cost 
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The  three  prevailing  systems  of  instruction  in  the  schools 
of  law  are,  first,  the  use  of  text  books  with  expositions  of  the 
text,  second,  written  or  oral  lectures,  and,  third,  the  case 
system.  They  each  have  their  merits,  but  probably  in  the 
majority  of  schools,  a  combination  of  the  three  systems  is  em- 
ployed and  doubtless  with  the  best  results.  The  last  mentioned 
plan  (the  combination  plan)  prevails   in  the  Alabama  school. 

While  the  lengthening  of  the  course  of  instruction  to  two 
years  was  a  dislinct  advance  in  the  line  of  progress,  and  for 
the  present  at  least,  is  probably  as  far  as  we  can  go  in  this 
State,  in  view  of  the  limited  means  of  the  large  majority  of 
those  to  whom  we  can  look  for  patronage,  it  is  .to  be  hoped 
the  time  may  soon  come  when  a  third  year  may  be  added. 

Even  in  the  two  years  course  it  requires  great  care  and 
discrimination  to  elect  from  the  large  number  of  important 
subjects  which  of  them  shall  be  speciahzed,  and  many  subjeeis 
are  necessarily  left  to  be  touched  on  in  a  very  general  way 
by  the  faculty,  and  the  two  years  are  so  fully  required  for 
theoretical  instruction  that  sufficient  time  is  not  left  for  tech- 
nical, practical  instruction  which  consequently  has  to  be 
acquired  by  the  student,  after  his  graduation,  by  actual  ex- 
perience. 

It  is  self  evident  that  a  year's  work  of  this  kind  added  to 
the  two  years  of  theoretical  instruction  would  be  of  incalcu- 
lable benefit.  Such  additional  year  should  be  devoted  not 
only  to  exercises  in  pleading  and  practice  in  civil,  criminal 
and  equity  cases,  but  to  all  ^the  practical  work  incident  to  a 
lawyer's  office  and  practice.  The  instruction  should  include 
the  organization  of  a  law  office,  the  keeping  of  such  books 
and^rQCords  as  are  usual,  the  filing  away  of  papers,  business 
correspondence,  the  compromise  of  cases,  the  writing  of  opin- 
ions, the  making  up  of  trustees'  accounts,  the  administration 
of  estates,  and  the  numerous  other  details  pertaining  to  the 
practice  both  in  and  out  of  the  courts. 
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A  yearns  instruction  of  this  practical  nature  would  not  only 
subserve  the  best  interest  of  the  students  taking  the  regular 
course,  but  .would  appeal  strongly  to  young  practitioners  of 
the  State  who  might  be  dissatisfied  with  their  proficiency  in 
such  matters,  and  also  to  young  practitioners  from  other 
states  who  might  desire  to  come  to  Alabama  to  locate.  It 
is  to  be  hoped  such  a  scheme  may  be  put  into  effect  in  the 
near  future. 

Your  committee  also  deeply  impressed  with  the  ever 
present  and  paramount  necessity  of  indoctrinating  the  )^outh 
of  our  State  with  those  great  moral  principles  which  lie  at 
the  foundation  of  all  well  rounded  character;  which  are  in- 
dispensable to  the  maintenance  of  the  high  ideals  and  honor- 
able position  of  the  legal  profession,  feel  constrained  in  this 
day  of  keen  rivalry,  commercial  rush,  and  rapidly  increasing 
numbers  of  lawyers,  to  urge  upon  all  who  have  in  charge  the 
training  of  young  men  for  the  law,  whether  in  the  schools  or 
law  offices,  that  this  vital  subject  of  instruction  be  not  neg- 
lected. 

A  Code  of  professional  Ethics  was  adopted  by  this  Associa- 
tion many  years  ago,  and  by  order  of  the  Supreme  Court  was 
published  in  the  118th  vol.  of  the  Supreme  Court  Reports- 
It  is  recognized  as  a  most  complete  and  admira!ble  code  of 
ethics,  and,  in  the  opinion  of  your  committee,  in  order  to  in- 
sure its  being  read  by  all  young  men  coming  to  the  Bar  in 
this  State,  the  statute  regulating  admission  to  the  Bar  should 
be  amended  by  making  it  an  additional  subject  upon  which 
applicants  are  required  to  be  examined,  and  your  committee 
recommends  that  your  Committee  on  Legislation  be  requested 
to  take  steps  to  that  end  during  the  session  of  the  present 
Legislature. 

Your  committee  regrets  its  inability  to  furnish  any  statis- 
tics showing  the  total  number  of  young  men  annually  admit- 
ted to  the  Bar  in  Alabama;  the  omission  from  our  statute  of  a 
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provision  such  as  is  suggested  in  Judge  MoClellan's  lett9r 
making  it  impracticable  to  do  so.  We  can  only  give  the 
numbers  graduated  from  the  Law  School  since  its  re-organi- 
zation in  1897,  towit:  (1898,  all  juniors — no  graduates)  in 
1899,12;  in  1900,  28;  in  1901,  26;  in  1902,  34;  in  1903,  37.  . 

It  may  be  also  interesting  to  state  that  according  to  the 
latest  accessible  report  of  the  United  States  Bureau  of  Educa- 
tion the  law  schools  of  the  United  States  now  number  an 
even  hundred,  with  13,642  law  students,  over  ten  thousand  of 
whom  are  in  the  the  North  Atlantic  and  North  Central  States, 
where  the  law  course  usually  covers  three  years.  The 
large  proportion  of  law  students  in  the  schools  of  those  States 
is  attributed  to  the  rigid  written  examinations  which  are  re- 
quired in  such  states  before  admission  to  the  Bar,  examina- 
tions which  are  said  to  be  passed  with  difficulty  by  students 
who  have  received  only  an  office  training.  In  Alabama  while 
we  cannot  give  the  number  of  applicants  for  admission  under 
the  state  statute  it  appears  from  Judge  Haralson's  statement, 
above  referred  to,  that  about  one-third  of  the  applicants  fail 
in  their  examination. 

We  also  note  that  while,  according  to  the  same  authority, 
(U.  S.  Bureau  of  Education)  the  number  of  law  students  has 
increased  since  1892,  over  100  per  cent.  The  medical  students 
have  far  outstripped  them,  there  being  in  1901,  154  medical 
schools  and  26,757  students. 

Perhaps  our  medical  friends  will  pardon  the  intimation 
that  the  present  generation  of  law  students  can  contemplate 
this  condition  of  things  with  some  degree  of  complacency, 
with  the  expectation  that,  notwithstanding  the  rapid  inerease 
in  their  own  profession,  at  least  one  branch  of  the  practice 
will  not  fail  them  in  the. coming  years,  viz:  the  administra- 
tion of  estates. 

Tour  committee  cannot  better  close  this  report  than  by 
quoting  from  the   admirable  address  on  Legal  Education  de- 
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livered  by  Hon.  Frances  M.  Finch  before  the  State  Bar  Abbo- 
ciation  of  New  York  in  1901,  as  follows,  to-wit : 

*'  It  is  obvious  that  none  of  the  purposes  which  we  are 
organized  to  promote  can  be  accomplished  except  bj  influ- 
ences operating  upon  the  members  of  the  Bar  themselves.  If 
jurisprudence  is  to  be  cultivated  it  must  be  by  individual 
lawyers  contribut'ng  each  a  separate  study  to  the  general 
advance.  If  the  law  is  to  be  reformed  it  must  be  done 
mainly  by  those  who  understand  the  mysteries  of  its  mech- 
anism, or  mischief  rather  than  mending  will  result.  If  the 
administration  of  justice  is  to  be  facilitated  the  Bench  and 
the  Bar  must  join  in  the  needed  changes  and  help  each  other 
to  that  end.  If  integrity  and  courtesy  and  brotherhood  are 
to  be  secured  to  a  greater  extent  than  now  exist  it  is  through 
the  members  of  the  profession,  guiding  and  shaping  the 
activities  of  their  own  lives,  that  the  improvement  must 
come.  It  is  plain,  therefore,  that  every  influence  for  good 
which  it  is  possible  for  us  to  exert  in  the  direction  of  our 
declared  purposes  must  operate  upon  the  individuals  consti- 
tuting the  Bar,  primarily  and  principally,  or  some  degree  of 
failure  will  bring  its  disappointment.  So  far,  therefore,  as 
our  objects  are  unattained  we  must  not  fail  to  understand 
that  it  is  to  the  lawyer  himself  that  we  must  appeal;  it  is  the 
lawyer  himself  whom  we  must  educate  and  traii^  to  be  and 
become  the  man  we  would  have  him.  Any  effort  which  does 
not  strike  home  to  each  member  of  the  profession  and  operate 
upon  his  head  and  heart,  his  intelligence  and  morality,  the 
trend  and  character  of  his  daily  life,  is  quite  sure  to  prove 
ineffectual. 

<^  But  all  experience  teaches  us  that  such  an  effort,  extend- 
ing over  a  large  body  of  men  and  expected  to  operate  steadily 
though  slowly  through  many  years  and  upon  changing  and 
mobile  varieties  of  character  has  its  best  chance,  its  most 
hopeful  opportunity,  when  it  begins  with  the  young  men,  at 
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the  threshold  of  their  careers  and  before  habit  or  circum- 
stance has  hardened  them  into  ways  which  we  desire  to  see 
improved.  They  are  our  source  of  supply.  They  pour  in 
annually  the  fresh  blood  of  their  hopes  and  ambitions,  and  as 
the  years  run  on  they  become  the  Bar  and  make  it  what  it  is. 
I  am  sure,  therefore,  that  the  work  of  our  Association  can  best 
•attain  its  declared  objects  by  striving  to  make  that  student 
body  in  head  and  in  heart,  in  manners  and  morals,  in  every 
aim  and  purpose,  fully  abreast  of  the  standard  of  professional 
excellence  which  we  have  set  before  us." 

In  concbision  your  committee  recommend  that  the  Com- 
mittee on  Legislation  be  requested  and  instructed  to  prepare 
and  submit  to  the  Legislature  upon  its  re- assembling  in  Sep- 
tember, amendments  to  the  present  statute  regulating  admis- 
sions to  the  Bar,  as  follows  :  First,  requiring  all  admissions 
to  be  ordered  and  had  in  the  Supreme  Court  upon  certification 
from  the  examining  court  of  the  finding  of  qualifications 
other  than  knowledge  of  the  law,  and  of  the  oath  there  admin- 
istered provisionally,  and  upon  approval  of  the  judges  of  the 
Supreme  Court  as  now  provided  by  law  and  requiring  a  fee 
of  ten  dollars  for  the  license  issued  by  the  Supreme  Court. 

Second,  requiring  two  years  study  before  applying  for  ex- 
amination under  the  statute. 

Third,  making  the  Code  of  Legal  Ethics  of  the  Association 
a  subject  for  examination. 

Respectfully  submitted, 

W.  S.  Thorinqton,  Chairman. 
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Committee  on  Correspondence. 

BY 

FREDERICK  G.  BBOMBEBG,  Chairman. 


To  the  President  and  Members  of  the  Alabama  State  Bar 
Association: 

Nowithstanding  that  very  promineDt  lawyers  have  publicly 
argued  that  uniformity  of  State  laws  was  not  to  be  desired, 
the  work  of  unification  steadily  advances.  It  may  be  true, 
as  Judge  Rose,  of  Arkansas,  contends,  that  the  adoption  of 
uniform  State  laws  would  reduce  the  Bar  to  the  same  condi- 
tion as  the  indiWdual  merchant  is  by  the  great  depaitment 
stores,  which,  he  says,  are  ruining  the  commercial  life  of  our 
cities,  though,  if  the  analogy  be  good,  it  is  clear  that  the  re- 
sult to  the  State  as  a  whole  will  be  advantageous,  notwith- 
standing its  effect  upon  the  limited  class  of  its  members  in. 
eluded  within  the  legal  profession.  Those  who  have  occasion 
to  use  department  stores  find  them  not  an  evil,  but  a  con- 
venience. 

Judge  Rose  asserts,  also,  that  the  result  of  uniformity  of 
laws  would  be  stagnation,  because  "the  uniform  precludes  the 
original."  "If  we  once  attained  unifcrmity,"  he  says,  "we 
should  have  to  write  ^nV«  in  the  book  of  law,  or  all  our  ivork 
V  ould  be  undone."  (Address  before  the  Arkansas  State  Bar 
Association,  January,  liiOO).  The  reply  to  this  ought  to 
occur  to  every  lawyer  of  these  United  States.  The  Federal 
laws  are  uniform,  covering  in  their  operation  all  the  states 
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and  territories,  and  the  District  of  Columbia.  Surely  no  one 
will  contend,  seriously,  that  life  in  this  Union  of  ours  is  stag- 
nating, becauso  its  laws  are  uniform.  •  Moreover,  there  is, 
also,  no  end  to  amending  the  laws  of  the  United  States  to 
meet  new  conditions,  the  result  of  progress  in  the  arts  and 
sciences  of  life. 

It  is  the  very  expanding  demands  of  commerce,  manufac- 
tures and  trade  which  are  the  forces  urging  us  to  uniformity 
of  laws.  The  great  merchant  whose  markets  are  the  world, 
and  who  is  contracting  in  other  lands,  instinctively  recognizes 
that  his  security  in  dealing  with  others  depends  upon  his  own 
knowlege  of  the  law  of  the  territory  within  which  he  is  deal- 
ing. On  the  other  hand,  those  who  deal  with  him  recognize 
that  it  is  well,  also,  for  them  to  know  the  law  of  the  fornm 
in  which  their  contracts  are  partly  made.  There  is,  there- 
fore, on  all  sides,  an  irresistible  undercurrent  in  favor  of 
making  law  uniform  throughout  the  civilized  world. 

FOOD   adulteration. 

Amongst  the  new  subjects  proposed  for  unification  of  law, 
not  thought  of  when  this  committee  was  organized,  now  more 
than  twenty  years  ago,  but  which  the  increased  requirements 
of  public  sanitation  suggest,  is  one  to  protect  people  against 
food  adulteration.  The  laws  in  force  covering  the  subject  in 
many  states  are  so  imperfect  as  to  subject  manufacturers  and 
dealers  doing  business  in  more  than  one  state  to  unnecessary 
annoyance  and  inconvenience.  For  instance,  in  the  matter 
of  labeling  jelly  containing  other  substances  than  fruit  juice 
and  cane  sugar,  Illinois,  Michigan  and  Washington  require 
the  product  to  be  marked  "imitation  fruit  jelly."  Minnesota 
requires  it  to  be  marked  "mixed  and  adulterated."  South 
Dakota  "mixed"  and  "adulterated."  Kentucky  "adulterated'* 
(or  the  name  and  amount  of  each  ingredient).     Other  states 
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require  only  the  name  and  percentage  of  each  ingredient  to 
be  expressed  on  the  label. 

HOURS   OF  LABOR. 

The  widespread  effects  of  labor  organization  which  extend 
far  beyond  the  limits  of  the  State,  the  locus  of  the  organiza- 
tion, have  led  to  the  serious  consideration  of  the  necessity  of 
more  uniform  laws  upon  the  subject  of  labor  than  now  exist. 
As  time  is  at  the  foundation  of  all  labor  contracts,  it  is  pro- 
posed to  have  uniform  hours  of  labor  throughout  the  United 
States,  and  the  legislature  of  Massachusetts,  last  year, 
adopted  a  joncurrent  resolution  favoring  an  amendment  to 
the  United  State  Constitution  which  should  give  to  Congress 
the  power^to  enact  laws  regulating  the  hours  of  labor  in  the 
various  states,  according  to  a  uniform  system.  It  also  added 
two  [members  to  its  Commission  on  Uniform  Laws  to  repre- 
sent workmen  and  manufacturers,  respectively,  in  order  to 
further  the  adoption  of  the  eight-hour  law  throughout  the 
United  States. 

UNIFORM   LAWS. 

Ohio  and  Louisiana,  in  the  last  year,  created  boards  for 
promoting  uniform  legislation. 

NEGOTIABLE   INSTRUMENTS   LAW. 

The  State  of  Alabama  seems  to  be  no  nearer  the  adoption 
of  this  law  than  it  was  at  the  time  of  your  committee's  last 
preceding  report.  Although  the  Legislature  is  in  session,  no 
steps  are  being  taken  to  put  Alabama  in  line  with  the  other 
twenty  states  of  the  United  States  which  have  adopted  it. 
The  law  has  been  adopted  in  the  following  states  and  years, 
respectively,  viz:  Colorado,  1897;  Connecticut,  1897;  Flor- 
ida, 1897;  Maryland,  1898;  Massachusetts,  1898;  New  York, 
1897;  North  Carolina,  1899;  North  Dakota,  1899;  Oregon, 
1899;  Pennsylvania,  1901;  Rhode  Island,  1899;  Tennessee, 
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1899;  Utah,  1899;Virginia,1898;Washington,  1899;  Wisconsin, 
1899;  Arizona,  1901  ;Iowa,1902;  New  Jersey, 1902;  Ohio,  1902; 
and  Congress  of  the  United  States,  for  the  District  of  Col- 
umbia, 1899.  The  law  is  practically  the  same  in  all  these 
jurisdictions.  It  is  now  in  force  in  the  above  named  states, 
containing  more  than  one-half  the  population  of  the  country 
and  at  least  sixty  per  cent,  of  its  wealth  and  business  trans- 
actions. We,  therefore,  again  recommend  the  adoption  of 
the  following  resolution  : 

Resolved,  That  the  Committee  on  Legislation  be  and  is 
hereby  instructed  to  request  the  General  Assembly  of  Alabama 
to  enact  into  law  the  Bill  of  Exchange  Act  as  set  out  in  the 
report  of  this  Committee  at  the  meeting  of  June  17th  and 
18th,  1898,  at  pages  108-141  of  the  report  of  that  meeting. 

There  were,  also,  certain  laws  suggested  for  enactment 
recommended  by  the  National  Conference  of  the  State  Board 
of  Commissioners,  held  at  Saratoga  Springs,  N.  Y.,  August, 
1900,  which  appear  as  part  of  the  report  of  this  Committee 
made  June  28th  and  29th,  1901,  and  to  be  found  on  pages 
148  and  144  of  the  report  of  that  meeting.  Your  Committee 
would,  again,  recommend  the  adoption  of  the  following  reso- 
lution : 

Resolved,  That  the  Committee  on  Legislation  be  and  is 
hereby  instructed  to  request  the  General  Assembly  of  Alabama 
to  enact  into  law  the  draft  of  laws,  viz :  To  establish  a  law 
uniform  with  the  laws  of  6ther  states  relative  to  the  execu- 
tion of  wills;  also,  to  establish  a  law  uniform  with  the  laws 
of  other  states  relative  to  the  probate  in  this  State  of  foreign 
wills;  also,  to  establish  a  law  uniform  with  the  laws  of  other 
states  for  a  uniform  standard  of  weights  and  measures;  as 
they  appear  on  pages  143  and  144  of  the  report  of  the  meet- 
ing of  1901. 

Respectfully  submitted, 

Frederick  G.  Brombero,  Chairman. 
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Wantonness  in  Personal  Injury  Cases. 


BY 

PAUL  SPEAKE. 


Probably  no  subject  in  legal  jurisprudence  has  been  more 
often  considered  or  undergone  more  changes  or  been  more 
greatly  developed  in  recent  years  than  has  this  subject  of 
wantonness. 

It  is  difficult  to  define,  difficult  for  the  plaintiff  to  prove, 
and  yet  more  difficult  for  defendant's  counsel  in  a  damage 
suit  to  keep  out  of  the  case,  as  civilization  seems  to  have 
progressed  to  that  stage  where  wantonness  can  at  least  be 
"boldly  asserted,"  if  not  ''plausibly  maintained,"  in  every 
case  where  damages  are  claimed  from  railroad  corporations 
in  suits  for  personal  injuries. 

Formerly  the  battle  was  waged  and  the  case  won  or  lost  on 
the  issues  of  simple  negligence  and  contributory  negligence. 
They  still  occupy  an  important  place  in  this  character  of  liti- 
gation, and  yet  they  have  been  more  or  less  forced  into  the 
background  by  this  doctrine,  which,  if  old,  is  yet  constantly 
bobbing  up  in  some  new  garb  or  trapping. 

Notwithstanding  the  importance  of  the  subject,  however, 
and  its  marvelous  growth  and  development,  we  do  not  find 
it  treated  at  any  length,  or  indexed  at  all,  in  most  of  the 
text  books  and  digests.  For  instance,  the  Century  Digest 
and  Rapalje  &  Mack's  Digest  of  Railway  Law  do  not  index 
the  subject  separately,  or  treat  it  otherwise  than  as  the  ^equiv- 
alent  of  gross  negligence,  under  the  general  head  of  Negli- 
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^ncc.  The  same  may  be  said  of  the  American  and  English 
Encyclopedia  of  Law  and  Sherman  &  Redfield  and  Barrows, 
in  their  works  on  Negligence,  and  probably  of  other  text-book 
writers.  In  none  of  them,  so  far  as  I  have  seen,  is  it  consid- 
ered exhaustively  in  the  various  lights  in  which  it  is  viewed 
or  the  differing  phases  under  which  it  has  arisen  in  Alabama 
jurisprudence. 

The  Supreme  Court  of  the  United  States  has  not  discussed 
the  question,  so  far  as  I  am  aware,  except  possibly  in  cases 
where  there  was  a  discovery  by  the  trainmen  of  the  actual 
peril  of  the  person  injured  and  a  failure  of  preventive  effort 
thereafter,  and  has  not  applied  the  doctrine  to  much  fre- 
quented crossings  in  populous  localities,  where  a  high  rate  of 
speed,  coupled  vnth  other  acts  or  omissions,  has  brought 
about  an  injury,  but  without  any  actual  knowledge  on  the 
part  of  the  trainmen  of  actual  peril  in  the  particular  case. 
Indeed,  there  are  cases  in  the  U.  S.  Supreme  Court  Reports, 
where  contributory  negligence  has  been  recognized  as  a  good 
defense,  although  the  facts  were  strong  enough  to  have  been 
denominated  "wanton"  had  they  been  tested  by  the  rules 
prevailing  in  Alabama  (  144  U.  S.  408;  189  U.  S.  469). 

Some  of  the  Circuit  Courts  of  Appeals  and  some  of  the 
courts  of  other  states,  however,  are  as  liberal  in  their  defini- 
tion of  wantonness  and  in  the  application  of  it  as  is  our  own 
'  court. 

But  it  is  not  my  purpose  to  review  or  attempt  to  consider 
the  subject  in  detail  except  in  the  light  (or  shadow)  of  the 
Alabama  decisions. 

If  wantonness,  such  as  will  overcome  the  defense  of  con- 
tributory negligence,  or  will  authorize  the  recovery  of  exem- 
plary damages  where  the  injury  docs  not  result  in  death  (for 
under  the  Act  to  Prevent  Homicides,  where  the  injury  does 
result  in  death,  punitive  damages  are  recoverable  even  for 
simple  negligence)  be  considered  as  the  equivalent  of  and  no 
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more  than  gross  negligence,  it  means  onlj  a  greater  want  of 
care  than  is  implied  by  the  term  "ordinary  negligence,"  and 
**after  all"  (it  has  been  said)  "gross  negligence  means  only 
the  absence  of  the  care  that  was  requisite  under  the  circum- 
stances" (91  U.  S.  494).  This  definition  is  not  very  elucid- 
ating, however,  as  simple  negligence  itself  has  been  said  to 
be  "a  want  of  care  under  the  circumstances"  (Sherman  & 
RedBeld  on  Neg.,  dth  ed.,  page  56,  sec.  49  note).  Our  court 
may  have  had  these  definitions  in  mind  when  it  spoke  of '-the 
shadowy  and  indefinable  line  that  distinguishes  gross  from 
ordinary  negligence."     (Arnold's  Case,  80  Ala.  600). 

It  will  aid  us,  in  determining  what  wantonness  is,  to  learn 
what  it  is  not:  It  is  not  the  mere  want  of  ordinary  care;  nor 
the  mere  breach  of  any  statutory  duty;  nor  the  failure  to 
have  a  platform  at  a  depot  for  passengers  or  to  furnish  light 
when  needed;  nor  the  failure  to  keep  a  lookout;  nor  the 
speed  of  the  train,  dissociated,  from  other  circumstances;  nor 
the  want  of  a  headlight;  nor  the  placing  of  cars  on  a  side 
track  at  a  crossing;  nor  the  mere  failure  to  resort  to  preven- 
tive efforts  to  stop  or  check  a  train  after  the  discovery  by 
the  trainmen  of  one  in  peril  on  the  track  (Lee's  Case,  92 
Ala.  262;  Chewning's  Case,  93  Ala.  24;  Kichards'  Case,  100 
Ala.  365;  Header's  Case,  95  Ala.  137;  Burgess'  Case,  114 
Ala.  687.) 

It  is  not  simply  gross  negligence.  Sherman  &  Redfield 
define  gross  negligence  to  be  "that  entire  want  of  care  which 
would  raise  a  presumption  of  conscious  indifference  to  conse- 
quences; it  implies  a  thoughtless  disregard  of  consequences 
without  the  exertion  of  effort  to  avoid  them."  But  under 
our  decisions,  in  wantonness  there  must  be  something  more 
than  "thoughtless  disregard  of  consequences:"  there  must  be 
"a  conscious  indifference  to  probable  consequences"  (Carring- 
ton's  Case,  88  Ala.  472;  Arnold's  Case,  80  Ala.  600;  String- 
er's Case,  99  Ala.  397;  Vaughan's  Case,  93  Ala.  209). 
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Nor  is  wantonness,  recklessness  simply,  (Crawford's  Case, 
89  Ala.  240;  Crocker's  Case,  95  Ala.  412;  Farmer's  Case,  97 
Ala.  141;  Barker's  Case,  96  Ala.  435;  Stringer's  Case,  99 
Ala.  397. 

*'The  word  'reckless'  has  a  wide  range  of  meaning.  In  its 
milder  sense  it  may  imply  mere  inattention  to  business — 
thoughtlessnes — indifference,  carelessness,  negligence;  or  im- 
port a  heedless  disregard  of  obvious  consequences.  .  .  . 
One  may  be  heedless,  rash,  or  indifferent  to  results,  without 
contemplating  or  intending  these  consequences.  .  .  . 
The  degree  of  recklessness  which  will  avoid  the  d<.fonseof 
contributory  negligence  is  such  as  implies  a  willingness  or 
a  purpose  to  inflict  the  injury  complained  of — a  conscious- 
ness  that  the  unwarranted  conduct  will  inevitably  or  probably 
lead  to  wrongand  injury In  charging  reckless- 
ness in  general  terms,  no  more  is  necessarily  implied  than 
such  mere  negligence,  thoughtlessnes  or  inadvertence  as 
could  not  be  regarded  as  the  equivalent  of  intentional  wrong, 
and  which,  therefore,  would  be  insufficient  to  overcome  the 
defense  of  contributory  negligence."  (Crocker's  Case,  95  Ala. 
412.)  The  degree  of  recklessness  which  will  overcome  the  de- 
fense of  contributory  negligence  '*must  raise  such  strong  im- 
plication of  reckless  indifference  as  to  supply  the  bad  element 
of  willfulness  or  intention,  and  abstention  from  preventive  ac- 
tivity, which,  if  exerted,  might  avert  the  catastrophe.  This 
is  the  degree  of  recklessness  which  intensifies  and  mcgnifies 
negligence,  until  it  becomes  the  legal  and  moral  equivalent 
of  willful  or  intentional  wrong.  Less  than  this,  if  held  suffi- 
cient in  degree,  would,  in  many  conceivable  cases,  seoure  to 
the  complaining  party  aright  of  recovery,  notwithstanding  his 
own  contributory  negligence  may  have  been  as  gross  and 
reckless  as  that  of  defendant."  (Crawford's  Case,  89 
Ala.  240;  Sampson's  Case,  112  Ala.  425). 

Again,  wantonness  is  not  necessarily  an  intentional  or  will- 
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ful  wrong  (Tanner's  Case,  60  Ala.  621;  Bowers'  Case,  110 
Ala.  328;  Arnold's  Case,  80  Ala.  600;  Orr's  Case,  121  Ala. 
489),  although  it  is  the  legal  and  moral  equivalent  thereof. 
It  is  not  willfully  running  a  train  at  a  high  rate  of  speed 
towards  and  to  a  railroad .  crossing  (Jacobs'  case,  92  Ala. 
187.)  It  is  not  'propelling  and  rushing  a  heavy  freight  train 
at  a  speed  of  25  miles  an  hour,  in  a  wanton  and  reckless 
manner,  in  approaohing  the  depot"  in  the  town  of  Madison,  a 
town  of  600  inhabitants,  (Martin's  Case,  117  Ala.  S67).  It  is  not 
"wantonly  or  willfully  failing  to  blow  the  whistle  or  ring  the 
bell"  when  approaching  a  crossing  (Anchor's  case,  114.  Ala. 
492).  It  is  not  "wantonly  or  intentionally  causing  an  engine  to 
propel  a  car  against  another  car  with  too  great  force,  with 
notice  that  one  is  between  the  two  cars  and  in  great  danger." 
(Bunt's  Case,  131  Ala.  591). 

The  doctrine  arises  in  two  aspects,  the  one  involving  actual 
knowledge  on  the  part  of  the  wrongdoer  of  actual  peril  in  the 
particular  instance;  the  other,  implying  such  knowledge  from 
circumstances,  such  os  the  extent  of  user  of  the  place  where 
the  injury  occurs,  the  alleged  wrongdoers  knowledge  thereof, 
etc.,  etc.  These  two  aspects  in  which  the  subject  is  consid- 
ered are  pointed  out  in  Lee's  Case  (92  Ala.  262,)   as  follows: 

"Willful  and  intentional  wrong — a  willingness  to  inflict 
injury  cannot  be  imputed  to  one  who  is  without  consciousness, 
from  whatever  cause,  that  his  coniuct  will  inevitably  or  prob- 
ably lead  to  wrong  or  injury.  In  the  case  at  bar,  this  con- 
sciousness could  not  ( xist  on  the  part  of  defendant's  em- 
ployes until  they  knew  plaintiff's  wagon  and  team  were  in  a 
position  of  danger;  and  no  degree  of  rgnorance  on  their 
part  of  this  state  of  things,  however  reprehensible  in  Itself, 
could  supply  this  element  of  conscious  wrong  or  reckless  in- 
difference to  consequences',  which,  from  their  point  of  view, 

would  probably  or  necessarily  ensue Notwithstanding 

plaintiff's  contributory  negligence,  he  may  yet  recover,  if,  in  a 
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case  like  this,  the  defendant's  employes  discover  the  p^nlous  . 
situation  in  time  to  prevent  disaster  by  the  exercise  of  due 
care  and  diligence,  and  fail,  after  the  peril  of  plaintiff  be- 
comes known  to  them  as  a  fact — and  not  merely  after  they 
should  have  known  it — to  resort  to  all  reasonable  eflort  to 
avoid  the  injury.  Such  failure,  with  such  knowledge  of  the 
situation  and  the  probable  consequences  of  the  omission  to 
act  upon  the  dictates  of  prudence  and  diligence  to  the  end  oi 
neutralizing  plaintiff's  fault  and  averting  disaster,  notwith- 
standing his  lack  of  care,  is,  strictly  speaking,  not  negligence 
at  all,  though  the  term  gross  negligence'  has  been  frequently 
used  in  defining  it,  but  it  is  more  than  any  degree  of  negli- 
gence, inattention  or  inadvertence — which  can  never  mean 
other  than  the  omission  of  action  without  intent,  existing  or 
imputed,  to  commit  wrong;  it  is  that  recklessness,  or  wanton- 
ness, or  worse,  which  implies  a  willingness  to  inflict  the  im- 
pending injury,  or  a  willfulness  in  pursuing  a  course  of  con- 
duct which  will  naturally  or  probably  result  in  a  disaster,  or 
an*intent  to  perpetrate  wrong.  .  .  But  nothing  short  of  the 
elements  of  actual  knowledge  of  the  situation  on  the  part  of 
defendant's  employes,  and  their  omission  of  preventive  effort 
after  that  knowledge  is  brought  home  to  them,  when  there  is 
reasonable  prospect  that  such  effort  will  avail,  will  su.fice  to 
avoid  the  defense  of  contributory  negligence.  .  .  .  It  is 
true,  there  is  what  may  be  termed  a  shading  of  the  doctrine 
we  have  been  considering,  to  the  effect  that  to  run  a  train  at 
a  high  rate  of  speed  and  without  signals  of  approach  at  a 
point  where  the  trainmen  have  reason  to  believe  there  are 
persons  in  exposed  positions  on  the  track,  as  over  an  un- 
guarded crossing  in  a  populous  district  of  a  city,  or  where  the 
public  are  wont  to  pass  on  the  track  with  such  frequency  and 
in  Buch  numbers — facts  known  to  those  in  charge  of  the 
train — as  that  they  will  be  held  to  a  knowledge  of  the  proba- 
ble consequences  of  maintaining  great  speed  without  warnings, 
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so  as  t>  impute  to  them  reckless  indifferenee  in  respect  there- 
to, would  render  their  employer  liable  for  injuries  resulting 
therefrom,  notwithstanding  there  was  negligence  on  the  part 
of  those  injured  and  no  fault  on  the  part  of  the  servants  after 
seeing  the  danger.  The  doctrine  is  not  based  on  the  idea 
fiat  they  ought  to  have  sooner  observed  the  danger,  however, 
but  on  the  ground  that  they  knew  of  its  existence — of  the 
presence  of  people  in  positions  of  peril,  as  a  matter  of  fact, 
without  seeing  them  at  all  in  the  particular  instance." 

"A  purpose  or  intent  to  injure  is  not  an  ingredient  of 
wanton  negligence.  Where  either  of  these  exist,  if  damBge 
ensues,  the  injury  is  willful.  In  wanton  negligence,  the  party 
doing  the  act  or  failing  to  act,  is  conscious  of  his  conduct^ 
and  without  having  the  intent  to  injure,  is  conscious,  from 
his  knowledge  of  existing  circumstances  and  conditi'>ns,  that 
his  conduct  will  likeli/  or  probably^^  (or  ^Hnevitably ^^  Hall's 
Case,  105  Ala.  599)  "result  in  injury.  A  mere  error  in  judg- 
ment as  to  the  result  of  doing  an  act  or  the  omission  of  an 
act,  having  no  evil  purpose  or  intent,  or  consciousness  of 
probable  injury,  may  constitute  simple  negligence,  but  can 
not  rise  to  the  degree  of  wanton  negligence  or  willful  wrong" 
(Bowers'  Case,  110  Ala.  328;  Martin's  Case,  117  Ala.  367.) 

"If,  in  good  faith,  he  (the  engineer)  did  what  he  thought 
was  best,  it  matters  not  how  far  he  may  have  failed  in  skill, 
or  erred  in  judgment,  or  what  mere  inadvertence  or  negli- 
gence may  have  caused  him  to  do  or  omit  what  was  best  not 
to  have  been  done  or  omitted,  he  can  not  be  said  to  have 
willfully  or  wantonly  caused  the  injury"  (Swope's  Case,  115 
Ala.  287). 

"To  the  implication  of  willfulness,  or  wantonness,  or  reck- 
less indifference  to  probable  consequences,  it  is  essential  that 
the  act  done  or  omitted  should  be  done  or  omitted  with  a 
knowledge  and  present  consciousness  that  injury  would  prob- 
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ably  result;  and  this  consciousness  is  not  to  be  implied  from 
mere  knowledge  of  the  elements  of  the  dangerous  situation, 
for  this  the  party  charged  may  have  and  yet  act  only  negligently 
and  inadvertently  in  respect  of  the  peril,  but  it  must  be 
alleged  either  in  terms  that  he  willfully  or  wantonly  or  with 
reckless  indifference  failed  to  discharge  the  duty  resting  upon 
him,  or  that  he  was  at  the  time  conscious  that  his  course  would 
probably  result  in  disaster."     (Brown's  Case,  121  Ala.  221). 

"It  was  settled  in  Lee's  case  and  again  in  Webb's  case 
that  the  knowledge  of  danger,  upon  which,  in  connection  with 
the  absence  of  subsequent  diligence  to  avoid  its  consequences, 
a  charge  of  wantonness  might  be  sustaiaed,  need  not  be  that 
which  is  presently  acquired  through  the  physical  senses;  the 
party  charged  need  not  on  the  particular  occasion  see  or 
hear,  or  through  other  sense  become  advised  of  the  actual 
presence  of  every  element  necessary  to  constitute  the  danger 
that  really  exists.  If  he  knows  of  a  crossing  where  people  are 
wont  to  be  in  such  numbers  and  with  such  frequency,  a  fact 
also  known  to  him,  as  that  to  run  a  train  along  there  with 
such  great  speed  as  not  to  be  readily  controlled,  and  which 
will  not  admit  of  the  escape  of  persons  crossing  the  track, 
his  conduct,  he  having  in  mind  that  he  was  approaching  such 
a  place,  -would  authorize  the  imputation  of  wantonness, 
willfulness  or  reckless  indifference  to  consequences,  though 
in  point  of  fact  he  did  not  in  the  particular  instance  know 
of  the  presence  of  persons  in  exposed  positions,"  (Green- 
wood's Case,  99  Ala.  501). 

The  authorities  have  been  in  some  confusion  as  to  what 
constitutes  wantonness  after  the  discovery  of  peril.  For  in- 
stance, it  was  asserted  in  Tanner's  case  (60  Ala.  621)  that 
if,  after  one's  peril  on  the  track  is  discovered,  ''those  in 
control  of  the  train  fail  to  employ  proper  skill  and  dili- 
gence to  avoid  the  injury,  when  such  skill  and  diligence,  if 
promptly  resorted  to,  might  have  prevented  it,  this  is  wanton 
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or  reckless  negligence,  for  which  the  railroad  will,  be  held 
.  accountable."  This  definition  was  followed  and  applied  in 
numerous  cases,  with  the  substitution  of  the  expressions, 
"reasonable  care  and  diligence,"  "due  care  and  diligence,"  for 
the  words  "proper  skill  and  diligence."  (Frazier's  Case,  81 
Ala.  185;  Crawford's  Ca^e,  89  Ala.  240;  Black's  Ca-e,  89 
Ala.  813;  Watson's  Case,  90  Ala.  68;  Chewning's  Case,  93 
All.  24;  Vaughan's  Case,  93  Ala.  350;  and  Hurt's  Case,  101 
Ala.  34).  But  in  later  cases'  the  principle  will  be  found  to 
be  declared  that  to  constitute  wantonness  or  willfulness  on 
the  part  of  the  servants,  in  their  omission  to  use  proper  pre- 
ventive effort  after  discovery  of  the  peril,  they  must  have 
been  conscious  at  the  time  that  they  were  omitting  to  use  the 
means  at  hand  which  the  circumstances  reasonably  required 
to  avert  the  injury,"  and  that  "willfulness  and  wantonness 
can  not  be  affirmed  of  a  mere  ntgligent,  inadvertent,  unin- 
tentional failure  to  use  the  means  at  hand  to  avert  injury, 
even  though  the  employes  knew  the  danger;  there  mtist  be  a 
conscious  omission  to  use  a  knoicn  means  to  a  known  endj  after 
having  discovered,  and  therefore  at  the  time  knowing,  the 
peril  to  be  averted  by  such  use,"  (Burgess'  Case,  114  Ala. 
587;  s.  c.  119  Ala.  555;  Markee's  Case,  103  Ala.  160; 
Swopc's  Case,  115  Ala.  287). 

And  yet  there  may  be  a  mere  negligent,  listtess,  inadver- 
tent failure  to  resort  to  preventive  means  to  stop  a  train  after 
one's  peril  has  become  apparent,  sometimes  spoken  of  as 
"negligence|supcrvening  contributory  negligence,"  or  "the  sec- 
ond stage  of  peril,"  which  will  authorize  a  recovery  notwith- 
standing prior  contributory  negligence,  provided  there  is  no 
contributory  negligence  on  the  part  of  the  person  in  danger 
after  he  becomes  conscious  of  his  danger.  In  such  a  case  the 
prior  contributoryncgligence  is  considered  remote,  rather  than 
proximate.  (Frazier's  Case,  81  Ala.  185;  Brown'  Case,  121  " 
Ala.  221;  Martin's  Case,  131  Ala.  269). 
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The  practical  result  of  this  doctrint  is  probably  the  Rame 
a8  where  wantonness  is  an  issue,  as  it  has  the  effect  of  get- 
ting rid  of  the  issue  of  contributory  negligence  in  most  in- 
stances, and  although  the  damages  recoverable  in  such  cases 
where  the  injury  does  not  result  m  death,  are  compensatory 
only,  yet  a  jury  does  not  ordinarily  stop  to  ''split  hairs"  be- 
tween compensatory  and  punitive  damages. 

Other  matters  relating  to  wantonness  which  have  under- 
gone changes  will  readily  occur  to  the  mind.  Among  them: 
the  old  doc:  rine  that  under  a  complaint  counting  on  simple 
negligence  only,  a  recovery  could  be  had  for  wantonness, 
which  was  exploded  in  Markee's  case,  103  Ala  160;  the  doc- 
trine, recognized  if  not  asserted,  in  several  cases  (Lee's  Case, 
92  Ala.  262;  Webb's  Case,  97  Ala.  308;  Glass'  Case,  94  Ala. 
681;  Nave's  Case,  96  Ala.  264;  Stringer's  Case,  99  Ala  397), 
that  wanton  or  reckless  contributory  negligence  will  prevent 
a  recovery  for  wantonness  on  the  part  of  the  defendant, 
which  the  Markec  case  also  dissipated.  But  it  would  seem 
that  it  was  not  the  intention  of  the  writer  of  the  opinion  in 
the  Markee  case  (Coleman,  J.)  to  dissipate  this  doctrine  as 
effectually  as  the  opinion  has  the  effect  of  doing,  for  we  find 
him  saying  in  a  later  case  (Martin's  Case,  117  Ala.  367),  "In 
the  opinion  of  the  writer  it  was  not  intended  by  anything  said 
in  the  Markee  case  to  relieve  a  person  from  the  consequences 
of  such  a  dangerous  act,  voluntarily  and  knowingly  assumed ^ 
as  the  attempt  to  cross  a  railroad  track,  in  dangerous  prox- 
imity to  and  in  front  of  a  rapidly  approaching  train."  This 
was  said  in  support  of  Coleman;  J.'s  opinion  that  the  follow- 
ing charge  should  have  been  given  in  the  Martin  case  (the 
majority  of  the  court  holding  that  it  did  not  answer  the  count 
of  the  complaint  charging  wantonness:  ''If  the  jury  believe 
from  the  evidence  that  Mrs.  Martin  approached  the  railroad 
crossing,  wishing  to  cross,  and  that  she  saw  or  heard  the 
train  approaching,  and  that  she  for  herself  measured  the  dis- 
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tance  and  time  it  would  take  to  cross,  and,  acting  upon  her 
own  judgment,  undertook  to  cross,  then  I  charge  you  that  she 
assumed  the  risk,  and  her  administrator  cannot  hold  the  rail- 
road company  responsible,  unless  Mrs.  Martin's  intention  was 
apparent  to  the  employes  of  defendant  operating  the  train, 
and  after  her  perilous  intention  and  conduct  became  appa 
rent,  by  the  exercise  of  due  care  and  diligence  the  injury 
could  have  been  avoided." 

Whatever  difficulties  may  have  arisen  in  defining  wanton- 
ness, the  greatest  trouble  comes  in  the  application  of  Ihe 
definitions.  The  doctors  of  course  know  what  typhoid  fever 
is,  but  whether  or  not  the  particular  pat'ent  has  typhoid 
evt  r — there's  the  rubl 

A  consideration  of  some  of  the  casee,  where  the  definitions 
have  been  applied,  may  be  of  interest,  if  not  of  real  benefit: 
It  is  ftot  wantonness,  but  s'mple  negligence  only,  for  train- 
men, switching  cars  in  the  City  of  B\i  mingham,  about  100 
yards  from  the  Birmingham  depot,  at  a  place  where  people 
"are  constantly  passing,"  to  back  the  train  at  a  speed  of  six 
miles  an  hour,  having  box  cars  in  front  of  the  engine,  so  as  to 
conceal  the  track  from  the  view  of  those  in  charge  of  the 
train,  without  any  watchman  or  employe  on  or  near  the 
train  to  look  ahead  and  warn  persons  of  the  approaching  dan- 
ger, or  have  the  train  stopped,  (Sullivan's  case,  59  Ala.  272); 
or  to  run  a  train  at  25  miles  an  hour  without  signals  of  approach 
towards  and  across  the  intersection  of  6th  Avenue  and  27th 
Street,  in  Birmingham,  "a  crossing  of  a  considerably  traveled 
public  road  over  tae  railway"  (Lee's  Case,  92  Ala.  262);  or  at 
15  miles  an  hour  without  signals  at  the  intersections  of  said 
streets  in  their  extensions  just  outside  the  city  limits  (Mad- 
dox  Case,  100  Ala.  618);  or  to  push  a  box  car  in  the  night- 
time across  the  24th  Street  crossing  in  Birmingham,  without 
signals  or  a  light  on  the  car,  or  a  watchman  (Crawford's 
Case,  89  Ala.  240).  And  yet  it  is  wantonness  to  back  a  train 
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at  30  miles  an  hour  inthe  day-time  without  signals,  over  said 
24th  Street  crossing  in  Birmingham,  where  residents  "went 
backwards  and  forwards  to'  a  great  extent  over  the  crossing," 
there  being  an  ordinance  limiting  the  speed  to  4  miles  an 
hour  (Webb's  Case,  97  Ala.  308). 

It  is  not  wantonness  to  back  a  train  &t  a  speed  of  15  or  16 
miles  an  hour,  in  the  corporate  limits  of  Opelika,  pushing 
passenger  and  freight  cars  ahead  of  the  engine,  without  any- 
one stationed  on  the  cars  or  elsewhere,  to  keep  a  lookout 
ahead,  and  without  giving  signals  by  bell  or  whistle,  although 
the  person  walking  on  the  track  (who  was  injured)  was  in 
full  view  of  the  trainmen  for  400  yards  (Shearer's  Case,  58 
Ala.  672);  or,  as  to  a  trespasser  on  a  trestle  in  town  in 
the  day-time,  to  run  a  train  at  40  miles  an  hour,  when  the 
view  was  unobstructed  for  150  yards  from  the  trestle,  and  the 
engine  might  have  been  stopped  in  80  to  150  feet,  and  the 
fireman  was  seen  at  the  time  to  be  looking  out  of  the  engine 
window  dcwn  the  track  towards  the  plaintiff  (Ross  Case,  100 
Ala.  368).  And  yet  a  recovery  for  wantonness  may  be  had 
where  the  speed  of  the  train  was  35  or  40  miles  an  hour,  and 
a  child  (trespasser)  between  7  and  8  years  old  was  discovered 
by  the  engineer  on  the  track  when  the  train  was  400  yards 
from  it,  and  by  the  use  of  the  means  at  his  command  the 
train  could  have  been  stopped  in  200  yards  (Burgess  Case,  119 
Ala.  565). 

It  is  not  wantonness  to  run  a  train  at  20  miles  an  hour  on 
a  straight  track  towards  and  over  a  public  road  crossing  in 
the  country  without  signals  of  approach,  while  an  excursion 
train  on  a  parallel  track  was  standing  at  the  crossing  dis  • 
charging  passengers  (Leak's  Case,  90  Ala.  161);  but  it  may  be 
wanton  for  a  yard-master,  knowing  that  a  train  is  coming  on 
a  certain  track,  to  forget  that  fact  and  permit  an  excursion 

10  • 
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train,  loaded  with  many  passengers,  to  start  off  on  the  same 
track  (Vormus'  Case,  97  Ala.  326). 

It  is  not  wantonness  to  run  at  a  speed  of  8  miles  an  hour, 
when  the  train  could  be  stopped  in  20  feet,  at  a  junction  point, 
without  furnishing  a  platform  or  lights,  or  keeping  a  proper 
lookout,  or  giving  cautionary  signals  (Chewning's  Case,  93 
Ala.  24);  or,  as  to  one  walking  on  the  track  in  a  sparsely 
settled  neighborhood  in  Opelika,  to  run  the  train  at  a  high 
rate  of  speed,  without  signals  of  approach  or  a  headlight 
(Meador's  Case,  95  Ala.  137);  or  to  run  a  train  at  20  miles 
an  hour,  without  signals  of  approach,  along  Coffee  Street  in 
Talladega,  at  a  place  not  a  crossing,  but  on  a  street  which 
"was  very  much  traveled  by  persons  on  foot  and  often  in  ve- 
hicles and  which  was  much  crossed  and  re-crossed  at  this 
point''  (Stringer's  Case,  99  Ala.  397);  or  to  back  a  train  at 
25  miles  an  hour  without  signals,  at  a  private  crossing,  which 
was  sometimes  closed,  but,  when  open,  was  used  by  anybody 
and  everybody  who  chose,  where  there  were  40  or  60  dwelling 
houses  scattered  along  on  both  sides  of  the  track  (Linn  Case, 
103  Ala.  134);  but  it  mai/  be  wantonness  to  run  a  train  at  85 
or  40  miles  an  hour,  without  signals  of  approach,  through  the 
town  of  Hartselle,  over  one  of  the  main  crossings,  at  which 
people  were  "frequently"  crossing — facts  known  to  those  in 
charge  of  the  train  (Orr's  Case,  121  Ala.  489). 

It  is  not  wantonness  for  the  engineer  to  be  looking  back 
while  going  at  a  speed  of  50  miles  an  hour  in  the  outskirts  of 
Gate  City,  a  town  of  1200  or  1500  inhabitants  (Peters'  Case^ 
135  Ala.  533);  or  to  back  a  train  at  4  miles  an  hour,  after 
giving  signals  and  with  a  watchman  across  a  street  in  Mobile, 
where  people  were  known  by  the  employes  to  be  constantly 
crossing  (Gaynor's  Case,  33  So.  Rep.  808);  or  to  run  tn  en- 
gine in  the  night-time  at  4  miles  an  hour,  with  bell  ringing 
and  headlight  burning,  over  the  intersection  of  Beauregard 
and  Water  Streets  in  Mobile,  though  the  crossmg  was  used  to 
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a  great  extent,  but  there  were  only  three  persons  at  or  near  it 
at  the  time  of  the  injury,  (Shelton's  Case,  34  So.  Rep.  194); 
or  for  the  employes  to  "recklessly  and  wantonly  propel  an 
engine"  at  such  a  high  rate  of  speed  in  a  populous  town  of 
500  inhabitants  (Goodwater)  that  they  could  not  stop  it  be- 
fore reaching  the  crossing,  after  they  had  attained  a  point  of 
view  200  yards  away,  from  which  they  could  see  a  person  on 
the  track  at  the  crossing,  although  the  servants  well  knew 
of  the  street  crossing,  and  thai  it  was  a  main  thoroughfare  in 
the  town,  and  that  people  crossed  the  track  there  frequently 
during  every  day  and  that  some  person  would  probably  be 
crossing  said  track  at  said  time  and  place,  and  they  were  al- 
leged to  be  wholly  indifferent  to  the  consequences  of  the  acts 
and  conduct  (Porshee's  Case,  125  Ala.  199,  5th  count  in 
complaint);  and  yet  a  jury  may  find  wantonness,  where  a 
freight  train  is  run  at  30  miles  an  hour,  without  signals  of 
approach,  on  a  track  straight  for  one-quarter  of  a  mile,  in  the 
day  time,  over  the  main  crossing  in  the  town  of  Madison 
(another  town  of  five  hundred  inhabitants)  where  the  amount 
of  crossing  was  once  in  every  ten  minutes — facts  known  to 
those  in  charge  of  the  train,  but  no  ordinance  regulating 
speed  (Martin's  Case,  117  Ala.  367;  131  Ala.  269), 

It  is  not  wantonness  to  run  a  train  at  16  miles  an  hour 
in  the  day-time,  without  making  any  efforts  to  stop,  or  sound- 
ing the  alarm,  when  the  engineer  and  fireman  saw  a  man  ap- 
proaching the  track  as  if  intending  to  cross  and  without  look- 
ing toward  the  train  (Bower's  Case,  110  Ala.,  328;  Burson's 
Case,  116  Ala.  198):  but  a  jury  may  find  wantonness,  where 
a- man  in  a  buggy,  the  buggy  top  being  enclosed  by  curtains 
which  prevented  the  occupant  from  seeing  and  hearing(f) 
the  approaching  car,  was  struck  by  an  electric  car  which  was 
going  at  a  speed  of  5  or  6  miles  an  hour;  the  man  being  25  or 
85  feet  from  the  track  when  he  turned  his  horse  and  buggy 
towards  the  track  for  the  purpose  of  crossing  it,  and  the  car 
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being  then  100  or  125  feet  away,  with  nothing  to  prevent  the 
motorman  from  seeing,  and  the  car  proceeding  without  sig- 
nals of  its  approach  (Smith's  Case,  121  Ala.  352). 

In  pleading,  wantonness  ha&  caused  much  tribulation  to 
lawyers  and  much  work  for  the  courts.  The  lawyers  seem 
to  have  had  difficulties  in  various  directions — sometimes  stat- 
ing facts  constituting  simple  negligence  and  styling  them 
"wanton;"  sometimes  coupling  the  words  "negligently  and 
carelessly"  with  "wantonly"  in  charging  the  wrongful  act; 
sometimes  failing  to  state  facts  showing  a  knowledge  on  the 
part  of  those  in  charge  of  the  train  of  the  elements  of  the 
dangerous  situation ,  or  facts  charging  them  with  such  knowl- 
edge; sometimes  confusing  the  terms  "notice"  and  "knowl- 
edge" in  this  connection,  or  alleging  them  in  the  alternative 
(Bunt's  Case,  181  Ala.  591;  Martin's  Case,  117  Ala.  367; 
Anchors' Case,  114  Ala.  492;  Forshee's  Case,  125  Ala.  199; 
Freeman's  Case,  134  Ala.  354;  Mitchells  Case,  134  Ala. 
261). 

But  it  has  been  held  that  a  general  averment  of  wanton- 
ness as  the  cause  of  the  injury,  without  stating  the  facts  con- 
stituting it,  is  sufficient  (Forshee's  Case.  125  Ala.  199;  Bur- 
gess' Case,  114  Ala.  587). 

It  is  worth  questioning  just  here,  why  such  should  be  the 
law,  or  why  a  more  general  allegation  of  negligence  or  of 
wantonness  is  sufficient  on  the  part  of  the  plaintiflF  in  charging 
the  wrong-doing,  while  a  defendant,  pleading  contributory 
negligence,  is  required  to  state  specifically  and  in  detail  the 
facts  constituting  it,  and  to  prove  the  specific  act  of  contrib- 
utory negligence  pleaded. 

I  have  not  met  with  anyone  who  could  give  a  satisfactory 
explanation  for  this  distinction.  It  is  said,  the  reason  of  the 
rule  allowing  a  general  averment  on  the  part  of  the  plaintiff 
is  that  the  facts  are  peculiarly  within  defendant's  knowledge. 
This  maj^.be  tiue,  as  to  the  speed  of  the  train,  whether  statu- 
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tory  signals  were  given,  or  a  lookout  kept,  etc., — although 
gome  witness  is  nearly  always  found  for  the  plaintiflF  who  tes- 
tifies as  though  he  has  as  much  knowlege  on  the  subject  as 
the  trainmen,  and  whose  testimony  in  rare(?)  instances  goes 
farther  with  the  triers  of  the  facts  than  the  testimony  of  those 
who,  this  rule  teaches  us,  have  a  peculiar  knowledge  on  the 
subject ! 

But,  however  this  may  be,  the  trainmen  passing  a  certain 
point  once  a  day  or.  even  less  often  cannot  be  said  to  have  any 
peculiar  or  exclusive  knowledge  as  to  the  extent  of  user  of 
the  crossing  or  the  number  of  persons  who  cross  there  daily — 
and  this  is  a  controlling  element  in  wantonness.  Further- 
more, the  reason  given  for  the  rule  applies  just  as  strongly 
against  the  plaintiff  on  the  issue  of  contributory  negligence, 
aK  against  the  defendant  on  the  issues  of  negligence  and  wan- 
tonness, for  the  facts  constituting  the  contributory  negligence 
are  just  as  much  within  the  knowledge  of  the  plaintiff  as  the 
facts  constituting  negligence  or  wantonness  are  within  de- 
fendant's knowledge,  and  it  is  just  as  much  hardship  upon  a 
defendant  to  force  him  to  rely  on  plaintiff  to  prove  his  plea 
as  upon  the  plaintiff  to  force  a  reliance  on  defendant  to  prove 
his  complaint.  If  a  general  allegation  is  sufficient  in  the  one 
case,  (and  this  ought  not  to  be  in  the  absence  of  a  form  pre- 
scribed by  statute),  justice  and  fairness  and  sound  logic 
should  permit  a  general  averment  in  the  other.  It  would 
have  been  well  had  Markee's  case,  while  trying  to  settle  the 
law  in  other  respects,  have  settled  the  reason  for  the  rule  in 
this,  or  else  unsettled  the  rule. 

It  has  been  held  that  where  a  com[)laint  counts  on  simple 
negligence,  a  replication  to  pleas  of  contributory  negligence, 
averring  wantonness,  is  a  departure  (Markee's  case,  103  Ala. 
160);  but  counts  for  wantonness  may  be  joined  with  counts 
for  simple  negligence,  either  originally  or  by  amendment 
(Markee's  case,  supra;  Forshee's    case,  125  Ala.  199). 
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It  has  been  held  ihat  where  damages  are  claimed  for  wan- 
tonness in  consciously  failing  to  use  preventive  efforts  after  - 
the  discovery  of  peril,  a  recovery  cannot  be  had  for  wanton- 
ness arising  from  circumstances — a  high  rate  of  speed,  with 
other  conditions,  at  a  much  used  crossing — facts  known  to 
the  persons  operating  the  train  (Burke's  case,  124  Ala.  604); 
but  it  seems  that  where  the  complaint  is  based  on  the  latter 
species  of  wantonness,  a  recovery  may  be  had,  for  wanton- 
ness after  the  discovery  of  peril  (Martin's  case,  131 
Ala.  269). 

The  extent  to  which  wantonness  has  protracted  pleading, 
and  the  consequent  time  spent  by  the  trial  courts  and  the 
Supreme  Court  in  settling  the  pleadings  in  such  cases,  is 
something  startling,  and  it  is  regrettable,  for  the  sake  of  the 
speedy  despatch  of  business  and  for  the  public  good,  that 
special  pleading  cannot  be  avoided  or  curtailed  in  these 
cases.  But  there  is  much  more  of  it  than  is  really  requisite; 
for  instance,  our  Supreme  Court,  somewhat  waggishly,  points 
out  a  case  in  point  as  follows :  After  commenting  on  plead- 
ings and  demurrers  thereto  down  to  the  rejoinder,  it  says  : 
"  All  which  was  provable  either  under  the  pleas  of  contrib- 
utory negligence  or  upon  issue  joined  on  the  replication. 
Demurrers  to  this  rejoinder  having  been  overruled,  plaintiff 
took  issue  on  it  and  filed  two  special  surrejoinders,  which,  af- 
ter the  manner  of  the  rejoinder,  but  hearkened  back  upon 
matters  already  presented,  to  which  defendant  interposed  a 
demurrer,   of  which  the  first   and  second  assignments  were  v  ^ 

plainly  general,  and  the  third  and  last,  viz.,  that  the  surre- 
joinder is  a  departure  from  the  complaint,  is  as  plainly  with- 
out merit,  as  the  court  held.  Thereupon  the  defendant,  hav- 
ing apparently  exhausted  the  nomenclature,  of  pleadings^ 
offered  to  file  a  paper  which  came  in  the  time  and  sequence 
of  a  rebutter,  but  which  it  called  "  A  ".  This  "  A  "  proposed 
to  escape  all  the   negligence   and  willfulness  charged  in  the 
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complaint  by  setting  up  that  the  trainmen  could  not  stop  the 
train  after  they  saw  the  intestate,  \^hich  fact  was  of  course 
provable  under  the  general  issue.  Bat  the  court  was  of 
opinion  thai  it  was  time  to  put  a  stop  to  this  bandying  back 
and  forth  of  averments  which  were  either  already  in  the  case 
or  had  nothing  to  do  with  it^  and  very  properly  declined  to 
allow  this  "  A  "  to  be  filed.  And  so  they  went  to  the  jury." 
(Orr's  case,  121  Ala.  501). 

Without  doubting  the  wisdom  of  the  doctrine  of  wanton- 
ness, as  it  is  defined  in  Lee's  case  and  Bowers'case,  and 
without  doubting  that  more  care  should  bo  required  of  rail- 
roads in  the  running  of  trains  across  or  along  crowded  thor- 
oughfares in  populous  cities  than  across  the  plains  or  over 
public  or  private  road  crossings  in  the  country,  and  without 
doubting  that  the  degree  of  care  should  increase  as  the  condi- 
tions exist  which  call  for  its  exercise, — I  do  doubt  the  wis- 
dom of  extending  the  doctrine,  which  was  only  intended  for 
crowded  thoroughfares  in  populous  districts,  to  towns  such 
as  Hartsell  and  Madison  (Orr  and  Martin  cases).  It  seems 
to  me  absurd  to  say  that  where  the  extent  of  crossing  is  only 
one  crossing  in  ten  minutes  {as  in  Martin's  case),  or  six  in 
an  hour,  or  seventy-two  in  a  day  of  twelve  hours,  that  it  is 
lik$ly  or  probable  or  inevitable  that  some  one  will  be  using 
the  crossing  at  any  time  a  train  may  pass.  As  the  track  is 
Bot  over  six  feet  in  width,  one  minute  is  a  liberal  allowance 
of  time  for  a  person  to  walk  across  it  at  an  ordinary  gait : 
^f7  this   would  leave  nine  out   of  every  ten   minutes   in   which 

there  would  be  no  one  at  the  crossing,  and  the  way  would  be 
be  clear  for  trains.  During  nine  out  of  every  ten  minutes, 
then,  it  is  not  only  probable,  but  certain,  that  the  running  of 
the  train — no  matter  at  what  speed — cannot  result  in  injury 
at  the  crossing.  Probable ,  or  likely,  means  "  having  more 
chances  for  than  against,"  "  having  more  evidence  for  than 
ao;ainst,"  and  inevitable  is  a  yet  stionger  term.     How,  then 
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can  it  be  said  that  the  wrongful  conduct  will  probably  result 
in  injury,  or  that  the  employees  are  chargeable  with  knowl- 
edge thereof,  under  such  circumstances,  (or  in  towns  of  only 
five  hundred  inhabitants  ?) 

Another  seeming  weakness  in  the  doctrine  of  wantonness 9 
as  applied  to  high   speed,   without   signals,  at  crowded  thor 
oughfares,  is  that  the  doctrine  does  not   take  account  of  the 
well-established   doctrines  that  the  railroad  track  itself  is  a 
warning  of  danger  ;  that  the  train,  by  reason  of  its  momen- 
tum, the  greater  distance  required  in  which  to  stop  it — no 
matter    what  its   speed — and   other   coLsiderations,  has  the 
right  of  way  at  public  road   crossings   and    elsewhere — and 
this,  no  matter  to  what  extent  the  highway  may  be  used ;  the 
train  is  not  required  to  stop  to  allow  the  individual  or  the 
crowd  to  precede  it  at  the  crossing,  but  vice  versa;  the 
traveler  must  stop,  look  and  listen,  and  the  trainmen  have  a 
right  to  presume  that  he  will  do  so,  that  he  will  not  go  on 
the  track  without  looking  in  both  directions,  or,  after  having 
looked  and  listened,  that  he  will  not  go  in  front  of  a  train  he 
has  seen  or  heard  ;  that  his  senses  of  sight   and  hearing  are 
good  ;  that,  if  he  is  on  the  track  at  a  crossing  as  a  train  is 
rapidly  or  slowly  approaching  he  will  get  off  before  the  train 
reaches  him.     And  when  he   is  actually  seen  on  the  track, 
preventive   effort  is  not  required  until  it  is  seen  that  he  is 
ignorant  of  his  peril  or  cannot  extricate  himself  therefrom. 
As  trainmen  may  indulge  these  presumptions  as  to  persons 
whom  they  actually  see  approaching  or  on  the  track  at  cross- 
ings and  are  not  chargeable  with  wantonness  or  willfulness 
in  acting  on  the  presumptions  (Bowers'  case,  110  Ala.  828; 
Burson's  case,  116  Ala.  198  ;  Forshee's  case,  125  Ala.  199), 
why  can  they  not  inculge  a   similar    presumption   and  act 
upon  it  as  to  persons  on  a  crowded  highway,   whom  they 
do  not  actually  see,  but    whose   presence    on  the   highway, 
either  approaching  or  on  the  track,  they  are  charged  with 
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knowledge  of?  They  could  certainly  indulge  such  a  pre- 
sumption as  to  each  of  tho^e.  persons  if  he  were  actually 
seen,  and  the  fact  that  the  highway  was  crowded  would  not 
take  away  the  right  to  indulge  such  presumption  as  to  the 
crowds  individually  or  collectively.  How  then  can  it  be 
likely^  or  prohalle^  or  inevitable^  that  these  persons  will 
violate  these  principles  of ,  self-preservation,  when  the  pre- 
sumption is  the  contrary  ? 

These  considerations  are  justified  by  expressions  of  our 
Supreme  Court  in  seveval  cases,  and  yet  have  not  always  been 
accorded  their  proper  weight.  "We  must  expect  men  to  be 
ordinary  men,"  says  the  court  in  one  case  (Forshee's  Case). 
"No  pian  of  ordinary  care  and  prudence  would  attempt  to 
rush  frcm  a  place  of  safety  across  the  track  in  front  of  a  loco- 
motive. ...  It  is  not  possible  to  conceive  that  any  foot 
traveler  need  or  could,  with  th§  proper  use  of  his  senses,  ever 
go  upon  a  railway  in  ignorance  of  the  approach  of  a  train  suf- 
ficiently near  to  strike  him  before  he  goes  over  it." 

Again :  .  "The  question  is  to  be  considered  from  the  point 
of  view  of  the  engineer^  and  it  is  simply  this:  Would  a  man 
of  ordinary  prudence,  in  the  place  of  the  engineer,  have  had 
a  consciousness  that  to  run  the  engine  on  this  crossing  as  this 
engine  was  run  would  probably^  or  was  likely,  or  liable  to, 
result  in  injury  to  somebody  on  the  track  at  the  crossing?  .  .  . 
(Conceding  that  S4  man  was  on  the  track  at  a  crossing,  75  or 
50  feet  from  the  engine,  the  court  says)  "Under  these  circum- 
stances, conceding  that  the  engineman  thus  saw  Shelton, 
they  undoubtedly  had  the  right  to  assume  that  he  knew  of 
the  approach  of  the  engine,  and  would  avail  himself  of  the 
ample  tiine  and  opportunity  at  his  command  to  get  off  the 
track  before  the  engine  reached  him.  ...  He  was  in  no 
peril  to  the  apprehension  of  prudent  men  in  their  position.^^ 
(Shelton's  Case,  34  8o.  Rep.  194).  Again:  "If  at  the  time 
the  engineer  first  saw  deceased  on  the  trestle,  the  latter's  po- 
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sitioD  was  Bach  that  he  could  readily  and  without  risk  of  in- 
jury have  stepped  off  to  a  place  of  safety"  (and  that  is  always 
the  position  at  a  public  crossing)  '^and  thereby  escaped  being 
struck  by  the  engine,  the  engineer  had  a  right  to  presume 
that  he  would  do  so,  and  to  act  on  the  presumption  until  it 
became  apparent  to  him  that  deceased  was  ignorant  of  his 
peril  or  for  some  reason  could  not,  or  would  not,  extricate 
himself  from  iV    (Bush's  Case,  122  Ala.  470). 

Again :  '^One  in  the  position  of  this  engineer,  called  upon 
to  exercise  care  to  avoid  danger  from  the  acts  of  others,  might 
in  regulating  his  own  conduct,  have  regard  to  the  probable  or 
apprehended  conduct  of  such  other  persons,  and  to  the  pre- 
sumption that  they  would  act  with  reasonable  caution  and 
not  with  culpable  negligence.  .  .  .  The  contention  on  the 
part  of  appellant — that  it  was  his  duty  to  stop  his  train  when 
it  did  not  appear  the  other  would  stop,  or  without  knowing 
it  would  do  60,  in  the  absence  of  the  dangerous  proximity  of 
the  other — sets  aside  the  presumption  that  the  law  authorized 
him  to  indulge — that  tht  defendant  would  not  be  guilty  of  the 
culpable  negligence  of  violating  the  law.  It  asserts  the  doe- 
trine  that  it  was  his  duty  to  presume  that  the  other  would  not 
do  its  duty,  while  the  law  is  he  had  the  right  to  presume  it 
wouW  (Jacobs'  Case,  101  Ala.  149).  "The  engine  had  the 
rirht  of  way.  It  was  the  duty  of  the  deceased  to  stop  and  let 
the  engine  pass.  It  was  reasonable  to  expect  him  to  do  so. 
Can  it  be  said  that  under  the  circumstances  a  human  being 
would  probably  step  upon  the  track  in  front  of  a  rapidly  ap- 
proaching train  in  such  close  proximity?  Do  the  facts  au- 
thorize the  inference  that  the  engineer  onght  to  have  known 
that  it  was  probable  that  the  deceased  would  under  all  the 
circumstances  have  been  guilty  of  such  perilous  and  unrea- 
sonable conduct?"  (Bowers'  Case,  110  Ala.  328). 

'<One  has  no  right  to  assume,  and  is  not  chargeable  with 
reckless  indifference  to  consequences  in   failing  to  assume. 
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that  a  co-emploje,  in  violation  of  bis  duty  to  keep  a  lookout 
for  a  crane  and  out  of  its  way,  would  in  any  certain  instance 
be  and  remain  in  a  place  of  danger;  and  witboutsucb  assump- 
tion it  cannot  be  said  that  he  acted  with  a  consciousness  that 
the  act  complained  of  would  ensue."  (Anniston  Pipe  Works 
V  Dickey,  93  Ala.  418;  see  also  Greenwood's  Case,  99  Ala, 
613). 

When  one  reads  the  various  definitions  of  wantonness  in 
our  decisions  and  carefully  compares  the  facts  and  results  in 
the  various  cases  where  these  deBnitions  have  been  applied, 
he  is  forced  to  conclude  that  the  safest  guide  by  which  to  de- 
termine whether  an  act  is  or  is  not  wanton  is  the  same  which 
the  courts,  after  trying  fn  vain  for  years  to  define  the  police 
power  of  the  State,  finally  adopted  in  determining  whether 
legislation  is  within  that  power  or  not,  viz :  "the  gradual  pro- 
cess of  judicial  inclusion  and  exclusion,"  and  he  is  tempted 
to  quote  Shaw,  C.  J.,  who,  in  speaking  of  that  hard  to  be  de- 
fined and  yet  ever  present  power,  said:  "It  is  much  easier  to 
perceive  and  realize  the  existence  and  sources  of  the  power 
than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exer- 
cise." 

Indeed,  it  may  be  a  little  irreverent  but  I  believe  is  not 
wholly  irrelevant  to  summarize  the  Alabama  decisions  on 
wantonness  as  Mr.  Dooley  summarized  the  opinion  (or  opin- 
ions) of  the  Supreme  Court  in  the  Insular  Cases  : 

"Th*  decision  was  r-read  by  Brown,  J.,  him  bein'  th'  las' 
jistice  to  make  up  his  moind,  an'  ex  officio  (as  Hogan  says) 
th'  first  to  speak,  afther  a  crool  an'  bitther  contest.  Says 
Brown,  J.,  ^Th'  quistion  here  is  wan  iv  sich  gr-reat  importance 
that  we've  bin  sthrugglin'  over  it  iver  since  ye  see  us  las',  an' 
on'y  come  to  a  decision  (Fuller  C.  J.,  Gray  J.,  Harlun  J., 
Shiras  J.,  McKenna  J.,  White  J.,  Brewer  J.,  an'  Peckham 
J.  dissentin'  fr'm  me  an'  each  ither)  because  iv  th'  hot  weather 
comin'  on Well,  th'  decision  iv  th'  coort  (th'  ithers 
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dissentin')  is  as  follows:  First,  that  th'  Disthrict  iv  Colam- 
b}  a  is  a  State;  second,  that  it  is  not;  third,  that  New  York  is 
a  State;  fcurth,  that  it  is  a  crown  colony;  fifih,  that  all  States 
ar-re  States  an'  all  Territories  ar-re  Territories  in  th*  eyes  iv 
ither  powers,  but  Gawd  knows  what  they  ar-re  at  home !" 
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THE  EFFECT  OF  SLHYERY  UPON  THE  CONSTITU- 
TIONS AND  LHWS  OF  THE  UNITED  STHTES 
fiND  OF  THE  STATE  OF  HLHBHMH. 

BY 
EDWARD  DBGRAFPENEIED. 


An  ignorant,  badly  dressed,  poverty  stricken  negro  was 
recently  brought  before  one-  of  our  oldest  and  ai3le8t  Nisi 
Prius  Judges  upon  a  writ  of  Habeas  Corpus.  In  his  petition 
for  the  writ ,  the  negro  asked  for  his  discharge  from  impris- 
onment under  an  indictment,  upon  the  ground  .  that  his 
inlprisonment  had  become  illegal  because  he  had  not  been 
accorded  a  speedy  trial.  After  the  argument,  the  Judge 
said  tome  :  "Did  you  ever  observe  that  nearly  all  of  the  de- 
cisions of  our  Courts  of  Last  Resort,  involving  questions  of 
human  liberty,  have  been  made  in  just  such  cases  as  the 
present  ?  That  the  party  creating  the  litigation  is  frequently 
a  man  of  little  importance  to  the  community  in  which  he 
Hyesr 

This  at  once  suggested  to  me  the  Fugitive  Slave  Law,  and 
the  Dred  Scott  Decision,  with  the  consequences  thereby  en- 
tailed upon  the  American  Commonwealth,  and  I  thought  it 
"would  probably  prove  of  interest,  on  this  occasion,  for  me  to 
briefly  trttce  the  effect  that  Slavery  and  its  abolit^ion  have  had 
upon  the  Constitution  and  Laws  of  the  United  States,,  and 
upon  the  Constitution  and  Laws  of  the  State  of  Alabam^. 

The  first  slaves  landed  in  the  United  States  were  brought 
by  Spaniards  to  St.  Augustine,  Florida,  in  1665.  At  that  time 
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Florida  was  a  Spanish  province.  The  first  slaves  landed  in 
an  English  colony,  in  North  America,  were  brought  by  a 
Dutch  trader  to  Jamestown,  Virginia,  in  1619. 

Every  civilized  man  now  knows  that  slavery  is  wrong;  at 
that  time  it  was  treated  by  every  one  as  unquestionably  right 
The  importation  of  negro  slaves  became^  general  and  at  the 
broking  out  of  the  Revolution,  slavery  existed  in  all  of  the 
colonies  and  was  recognized  and  regulated  by  law.  The  es- 
tablishment of  the  system  in  the  United  States  was  due  to  no 
particular  section  or  Sv^t  of  men.  It  simply  formed  a  part  of 
the  manners  and  customs  of  the  times,  and  is  traceable  to 
the  character  of  the  civilizatien  and  education  of  that  day. 
Its  existence  in  this  country  was  an  inheritance  from  a 
remote  time,  which  belonged  equally  to  the  settlers  of  Ply- 
mouth, the  pioneers  of  Virginia,  and  the  first  white  men  of 
Louisiana  and  Florida,  and  it  was  continued  by  these  men 
and  their  successors  as  naturally  as  they  continued  the  other 
'  customs  and  laws  which  they  brought  with  them  from  across 
the  sea. 

For  its  maintenance,  therefore,  and  its  ultimate  abolition, 
no  section  of  this  country  deserves  special  censure  or  com- 
mendation. Its  abolition  was  not  caused  by  any  particular 
men,  nor  do  the  people  of  any  particular  section  deserve 
special  credit  for  it  as  an  idea  originating  with  them.  It  was 
altogether  due,  as  is  true  of  all  great  political  and  social 
movements,  to  the  spirit  of  the  times  operating  upon  a  whole 
people  and  moving  along  the  lines  of  least  resistance.  The 
gaunt,  ungainly  figure  and  kindly  face  of  Lincoln  appears 
prominently  in  the  foreground,  but  Lincoln  was,  after  all, 
simply  the  embodiment,  in  his  time,  of  this  mighty  move- 
ment, as  Washington  was,  in  his  day,  the  living  exponent  of 
the  hopes  and  purposes  of  the  founders  of  the  Republic. 

The  closing  decades  of  the  eighteenth  century  witnessed 
an  almost  universal  demand  for  liberty  of  thought  and  action. 
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Lord  Mansfield  declared,  in  1772,  for  the  Realm  of  England, 
that  no  man  could  he  held  in  bondage.  Slavery  was  abolished 
in  the  Austrian  Empire  in  1782.  Moved  by  the  same  spirit 
the  people  of  Prance,  in  1793,  shook  off  their  shackles  in  the 
bloodiest  uprising  in  human  history.  Impelled  by  the  same 
spirit,  the  American  people,  in  1776,  fought  for  and  at  the 
point  of  the  sword,  obtained  their  freedom  and  independence. 
This  principle  pervaded  everything.  It  appeared  in  literature, 
as  in  Paine's  argument  for  Free  Thought;  in  oratory;  in 
the  acts  of  legislative  assemblies,  and  it  continued  to  influ- 
ence human  thought  until  the  American  continent  was  free. 
Two  Virginia  gentlemen,  George  Washington  and  Thomas 
Jefferson,  both  of  whom  were  large  slaveholders,  provided 
for  the  emancipation  of  those  whom  they  held  as  their  indi- 
vidual property. 

That  this  force  operated  peculiarly  upon  the  people  of  the 
North  is  not  strange.  The  negro,  a  product  of  the  tropics, 
did  not  flourish  in  the  low  temperiiture  of  the  North,  and 
there  the  slave  was  founji  to  be  not  very  merchantable  nor 
a  valuable  commodity  when  bought  On  the  other  hand,  the 
negro  slave,  in  his  environment  in  the  South,  found  himself 
surrounded  by  climatic  conditions  that  complied  with  the  de- 
mands made  by  his  inherited  nature,  and  there  his  efficiency 
was  at  its  height,  and  his  value  correspondingly  increased. 

Out  of  this  situation  it  came  that  the  people  of  the  North 
were  able  to  look  at  slavery  as  a  social  and  political  question 
from  an  ethical  point  of  view,  unhindered  by  direct  personal 
interest,  and  with  the  evils  -of  the  situation  magnified  by  the 
distance  from  which  they  viewed  it  The  people  of  the  South , 
being  familiar  with  the  practical  operation  of  the  system  had 
become  too  habituated  to  its  existence  and  the  arguments  in 
support  of  it,  to  be  able  to  look  at  the  question  in  the  unob- 
scured  light  of  abstract  right  or  wrong.  So  this  moving 
spirit  of  liberty   that  had  been,  for    fifty  years,  manifesting 
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itself  all  over  the  world,  appealed  with  more  force  to.  the 
people  of  the  North  than  to  those  of  the  South,  although  it 
was  recognized  by  both  so  early  as  1774,  when  the  original 
states,  exjepting  Georgia,  in  their  Articles  of  Confederation, 
abolished  the  slave  trade,  and  by  Georgia  in  1775,when  that 
State  adopted  the  Articles  of  Confederation.  Later,  in  1787, 
it  was  recognized  by  all  the  original  states  w'len,  in  the  adop- 
tion 6f  the  Constitution  of  the  United  States,  it  was  agreed 
that  the  slave  trade  should  be  continued  until  1808,  when  it 
should  be  abolished. 

The  abolition  of  slavery,  as  an  accomplished  political  fact, 
occurred  in  all  the  Eastern  original  state8,*during  or  shortly 
after  the  Kevolutionary  War,  leaving  it  existing  in  the  other 
original  states  as  it  existed  in  1860. 

The  opponents  of  slavery  were  undertaking  at  the  same 
time  to  restrict  its  existence  to  those  of  the  original  states 
in  which  it  continued  to  flourish,  and  the  first  step  in.  this 
direction  was  in  the  ordinance  of  1787  organizing  the  North- 
west Territory  which  afterwards  became  the  State  of  Ohio, 
in  which  it  was  provided  by  Article  VI:  '-There  shall  be 
neither  slavery  nor  involuntaty  servitude  in  the  said  Terri- 
tory otherwise  than  in  the  punishment  of  crime  whereoif  the 
party  shall  have  been  duly  convicted." 

This  Ordinance  was  passed  without  attracting  especial 
attention  and  without  conflict  of* note. 

The  identical  situation  appeared  again,  however,  thirty- 
three  years  later,  when  the  people  of  Missouri  applied,  for 
permission  to  organize  a  State  government.  The  question  at 
once  arose  as  to  w^hether  slavery  should  be  permitted  in  the 
new  territory.  The  situation  at  this  time  was  in  every  way 
different  from  what  it  had  been  in  1787.  Then,  the  popula- 
tion of  each  stage  was  meagre,  manufactures  few,  and  the 
lands  open  for  settlement  apparently  unlimited.  In  1820, 
however,  the  marvelous  development  of  the  country  was  well 
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under  way  ;  manufactures  had  sprung  up,  Whitney  had  in- 
vented the  cotton  gin,  and  in  the  south  the  cultivation  of 
cotton  and  tobacco,  carried  on  chiefly  by  slave  labor,  had 
become  an  important  industry  and  a  source  of  large  profit. 
The  slave  owner  had  also  developed  into  a  political  power. 
By  the  representation  of  the  Constitution  to  three-fifths  of 
the  slave  population,  by  which  the  owner  of  one  hundred 
slaves  in  a  elave  state  was  equal  in  political  power  to  sixty 
free  white  citizens  in  a  free  state,  they  were  developing  an 
influence  which  some  years  later  became  for  a  time  supreme 
in  the  nation.  The  slave  states  were  therefore  anxious  to 
extend  the  limits  of  the  system,  while  the  free  states,  on  the 
contrary,  were  determined  it  should  be  confined  within  its 
original  boundaries. 

The  first  occasion  for  a  clash  between  these  adverse  inter- 
ests, rose,  as  I  have  said,  in  the  formation  of  the  Territory  of 
Missouri,  and  the  political  battle  was  waged  with  great  vigor 
by  both  sides,  until  Clay,  always  fertile  in  political  resources, 
suggested  the  Missouri  Compromise  Bill  as  a  solution  of  the 
problem.  By  this  Bill,  Missouri  was  organized  and  slavery 
permitted  therein,  while  Maine,  in  which  a  state  government 
was  at  the  same  time  established,  prohibited  it. 

The  mutual  distrust  and  suspicion  which  had  arisen  be- 
tween the  sections  did  not  subside  with  this  settlement  of  the 
question.  It  successively  occupied  the  public  mind  and  en- 
gaged the  attention  of  Congress  with  the  application  of  each 
territory  for  permission  to  organize  a  state  government. 
Texas,  California,  Oregon,  Kansas  and  Nebraska,  each  caused 
the  debatd  to  break  out  afresh,  and  in  each  successive  in- 
stance with  increased  acrimony. 

Events  thus  pressed  rapidly  towards  the  final  arbitrament 
by  the  sword,  though  the  efforts  of  patriotic  men  on  both 
sides  sought  to  avert  such  a  conclusion.  The  history  of  the 
11 
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forty  years  that  intervened  between  the  passage  of  the  Mis- 
souri Compromise  Bill  and  the  beginning  of  the  Civil  War 
in  which  the  Missouri  Compromise  Bill  was  succeeded  by  the, 
Compromise  of  1850,  the  Fugitive  Slave  Law,  the  Personal 
Liberty  Laws  of  some  of  the  Eastern  states,  the  formation  of 
new  political  parties,  the  Abolitionist  riots  in  the  East  and 
the  Dred  Scott  Decision,  is  too  familiar  to  repeat  in  detail. 
But  it  is  a  history,  to  which,  in  respect  to  the  men  it  produced 
and  the  great  talents  for  which  it  formed  the  background,  the 
American  people  may  well  look  with  pride.  Never,  except 
perhaps,  in  the  most  strenuous  age  of  British  politics,  when. 
Burke  and  Chatham  and  Pitt  and  Pox  held  the  center  of  the' 
stage,  has  greater  ability  and  greater  patriotism  been  devel 
oped  in  the  Anglo  Saxon  people,  and  the  central  figures  in 
that  great  struggle  do  not  compare  unfavorably  with  their 
English  progenitors. 

It  is  not  possible  to  think  of  the  period  without  recalling 
Calhoun,  who,  from  the  necessities  of  the  situation  and  his 
firm  belief  in  a  strict  construction  of  the  Constitution, 
evolved  the  doctrine  of  States  Rights  and  maintained  it  with 
iron  logic;  nor  of  Webster  and  the  patriotism  with  which  he 
devoted  his  life  to  the  maintenance,  with  lofty  eloquence,  of 
"An  indissoluble  Union  of  indestructible  States;"  nor  of  Clay, 
who  possessing  neither  the  relentless  reasoning  force  of  Cal- 
houn, nor  the  impressive  power  of  Webster,  was  yet  able, 
with  the  charm  cf  his  oratory,  '*The  applause  of  listening 
Senates  to  command." 

It  is  interesting,  to  digress  for  a  moment,  in  thinking  of 
this  great  triumvirate  and  their  associates,  to  see  the  diverse 
views  which  they  held  and  elaborated  prior  to  1860,  dividing 
the  Supreme  Court  of  the  United  States  in  some  of  their  lat- 
est and  most  important  judgments.  Probably  no  opinions 
of  the  Supreme  Court  since  the  War  have  been  of  greater 
importance  than  thosQ  ^eoisipn^  in  which  they  &%.   the  status 
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of  our  territory,  acquired  from  Spain,  with  reference  to  the 
Constitution.  The  same  questions  arose,  the  same  argu- 
ments were  made,  and  the  same  divergence  of  views  ensued 
among  these  great  judges  in  determining  the  status  of  Porto 
Rico  and  the  Philippines,  as  to  whether  the  Constitution  ex- 
tended of  its  own  force  over  acquired  territory,  as  exercised 
the  faculties  of  the  Senate  in  1860,  when  California  was 
seeking  admission  to  the  Union. 

But,  notwithstanding  all  the  efforts  of  the  party  leaders 
to  reach  some  common  ground  upon  which  both  factions 
could  rest  in  peace,  the  resort  to  force  was  inevitable.  The 
people  of  the  South  were  as  sincere  in  their  opinion  that  a 
state  had  a  right  to  secede  from  the  Union  and  set  up  an  in- 
dependent government,  as  the  Northern  people  were  deter- 
mined that  the  Union  should  be  preserved.  Both  were  in- 
flexible and  war  followed. 

The  immediate  result  of  the  surrender  at  Appomatox  was 
the  settlement  of  political  and  legal  questions  that  were  de- 
batable and  had  been  debated  from  the  beginning.  Slavery 
was  abolished  and  the  inability  of  a  State  to  secede  from  the 
Union  established. 

Then  came  the  Acts  of  Congress  dividing  the  South  into 
Military  Districts,  The  Freedman's  Bun  au  and  Civil  Rights 
Bills,  the  Reconstruction  Acts  of  1867-1868,  and  the  Thir- 
teenth, Fourteenth  and  Fifteenth  Amendments  to  the  Con- 
stitution of  the  United  Skates.  The  purpose  of  these  Amend- 
ments to  the  Constitution  of  the  United  States  was  to  abol- 
ish slavery  and  to  secure  to  the  negro  the  same  civil  and  po- 
litical rights  that  belonged  to  other  citizens  of  the  United 
States. 

The  effect  of  the  above  legislation  and  constitutional 
amendments  upon  the  laws  of  Alabama,  was  enormous.  Ig- 
norance and  vice  became  supreme.  A  weak,  and  some- 
times   venal,    judiciary    made    a    mockery  of  justice.     Ig- 
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iiorant  and  corrupt  legislation  burdened  the  State  and  its 
counties  and  its  municipalities  with  debt.  Business  lan- 
guished and  public  office  fell  into  the  hands  of  the  spoilsman 
and  the  plunderer. 

Horace  Greely,  on  June  12th,  1871,  at  the  Lincoln  Club, 
inelegantly  but  truthfully  described  the  situation  as  follows: 
"Well  gentlemen,  'the  thieving  Carpet-baggers'  are  a  mourn- 
ful fact;  they  do  exist  there,  and  I  have  seen  them.  They 
are  the  fellows  who  crawled  down  South  in  the  track  of  our 
armies,  generally  a  very  safe  distance  in  the  rear,  so)ne  of 
them  on  suttlers'  wagons,  some  of  them  bearing  cotton  per- 
mits, some  of  them  looking  sharply  to,  see  what  might  turn 
up;  and  they  remain  there.  They  at  once  ingratiated  them- 
selves with  the  blacks — simple,  credulous,  ignorant  men, 
very  glad  to  welcome  and  follow  any  whites  who  professed  to 
be  the  champions  of  their  rights.  Some  of  these  got  elected 
Senators,  others  Representatives,  some  sheriffs,  some  judges 
and  so  on.  And  there  they  stand  right  in  the  public  eye, 
stealing  and  plundering,  many  of  them  with  both  arms  around 
negroes  and  their  hands  in  their  rear  pockets,  seeing  if  they 
can  not  pick  a  i)altry  dollar    out  of   them.     And    the   public 

•  looks  at  them;  does  not  regard  the  honest  Northern  man,  but 
calls  evory  'Carpet-bagger'  a  thief,  which  is  not  the  truth  by 
a  good  deal.  But  these  fellows,  many  of  them  long  faced 
and  with  eyes  rolled  up  are  greatly  concerned  for  the  educa- 
tion of  the  blacks  and  for  the  salvation  of  their    souls.     *Lit 

.  us  pray,'  they  say.  But  they  spell  pray  with  an  e,  and  thus 
spelled  they  obey  the  apostolic  injunction  to  'pray  without 
ceasing.'  " 

This  condition  existed  until  1874  when  the  effect  of  the 
Fifteenth  Amendment  was  nullified  by  the  purchase  of  the 
salable  negro  vote  in  the  white  counties,  and  by  counting  out 
the  negro  vote  in  the  black  counties.  Through  fraud  the 
reign    of   intelligence  was   re-established  in   Alabama,   and 
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through  fraud  was  that  ve\^n  continued  up  to  the  adoption  of 
the  present  Constitution.  While  the  government  thus  ob- 
tained gave  to  the  State  an  honest  and  capable  administra- 
tion of  its  affairs,  it  became  evident  that  the  fraud  by  which 
it  was  maintained  would  ultimately  sap  the  foundations  of 
•  the  Commonwealth,  destroy  our  usefulness  as  a  people  and 
our  integrity  as  indiviiuals. 

Out  ofiespectto  this  situation,  the  last  Constitutional 
Convention  was  called.  Its  purpose  was  to  so  alter  the  laws 
on  suffrage  as  to  guarsntee  honest  and  efficient  government 
without  fraud,  and,  as  was  eloquently  said  by  one  of  it's 
members,  "to  place  ourselves  in  harmony  with  the  general 
government  under  which  we  live"  Enlightened  government 
cannot  be  maintained  where  ignorance  or  vice  may  go  un-  < 
challenged  to  the  polls;  and,  to  eliminate  that  element,  it  was 
found  necessary  to  restrict  the  suffrage  after  January  1st, 
1903,  to  those  of  industrious  habits  who  could  read  and  write 
and  to  those  who,  in  their  own  right,  or  in  right  of  their 
wives,  owned  certain  property.  Excepted  from  this  general 
provision,  under  the  Temporary  Plan,  were  some  citizens, 
who  at  the  time  of  the  adoption  of  the  Constitution,  were  en- 
titled to  vote,  and  who,  as  shown  by  our  past  experience, 
possessed  all  the  character  and  intelligence  necessary  to  the 
free  exercise  of  the  ballot. 

In  the  State  where  ignorance  largely  exists,  it  is  difficult 
to  effect  any  reform,  and  the  Temporary  Plan,  was,  in  fact, 
but  a  bridge  across  which  the  people  of  Alabama  were  led 
from  universal  to  an  intelligent,  restricted  suffrage;  placing 
the  right  to  vote  upon  as  high  a  plane  as  that  of  any  State  in 
the  Union;  giving  to  all  men  who  shall  qualify  themselves  for 
it,  the  right  to  vote,  and  denying  to  all  that  right  unless 
they  shall  meet  its  requirements.  The  benefits  growing  out 
6i  the  Constitution  are  even  now  felt,  and  as  its  adoption 
was  due  to  the  determination  of  the  peoj)le  to  maintain  hon- 
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est  government  through  officials  seleeted  by  honest  ballots, 
the  enlightened  public  sentiment  which  called  it  into  exist- 
ence., demands  and  will  secure,  its  rigid  enforcement. 

It  has  been  intimated  that  the  State's  representation  in 
Congress  should  be  reduced,  as  provided  in  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  be- 
cause of  this  departure  from  universal  suffrage.  It  should  be 
remembered  that  the  present  generation  has,  as  an  inherit- 
ance, which  it  has  not  yet  been  able  to  eradicate,  and  •  for 
which  it  is  in  no  way  responsible,  a  burden  of  ignorance  con- 
fined to  no  race  which  a  restricted  suffrage  has  a  broad  ten- 
dency to  overcome,  and  that  honest  and  efficient  government 
is  more  difficult  where  only  a  part  of  the  population  of 
a  state  is  enlightened,  than  in  a  state  where  the  rati)  of  igno- 
rance is  small.  It  was  apprehended  that  this  discussion 
would  take  place  when  the  Constitution  was  being  prepared 
for  submission  to  the  people,  but  it  was  thought,  as  was  said 
by  a  inember  of  the  Committee  on  Suffrage,  who  is  now  dead, 
**that  it  was  better  for  Alabama  to  be  placed  on  a  territorial 
representation  than  for  the  people  of  the  State  to  be  forced 
to  maintain  a  reign  of  intelligence  through  fraud."  It  would 
seem  that  the  State  of  Alabama  in  this  effort  at  higher  and 
better  things  should  receive,  not  the  criticisms,  but  the  sym- 
pathy and  encouragement  of  the  intelligent  of  all  sections  and 
all  races. 

It  will  be  seen  from  the  above  that  from  the  foundation 
of  this  government  the  presence  of  the  negro  has  been  con- 
stantly an  efficient  cause  of  the  making  and  changing  of  much 
of  our  statute  and  organic  law.  And  the  reason  is,  that  he, 
and  his  condition  formed  the  obstacle  that  the  inevitable  pro- 
gress of  this  country  was  bound  to  overcome.  As  has  been 
said  by  a  brilliant  Alabamian:  "It  was  al)  the  Past  that  went 
with  Pickett  up  the  slope  of  Gettysburg,  and  all  the  Future ' 
that  met  him  on  the  heights."     And  so  that  evolution,  that 
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progress  of  the  race  by  which  each  decade  leaves  us  strongef , 
better  and  more  enlightened  than  the  last,  found  in  the  negro 
and  his  bondage,  the  salient  weakness,  the  point  of  attack,  in 
which  it  being  at  last  victorious,  the  whole  Nation  stands 
more  firmly  rooted  in  liberty,  in  law,  in  harmony  with  eternal 
principles  and  in  all  that  goes  to  make  a  people  great  and 
strong. 
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To  amend  Sections  598, 599,  600, 601,  608,  005, 606  and  610 
of  the  Code  of  Alabama.  Be  it  enacted  by  the  Legisla- 
ture of  Alabama  : 

Section  1.  That  Section  598  of  the  Code  of  Alabama  be, 
and  the  same  is  herbey  amended  so  as  read  as  follows:  The 
Alabama  State  Bar  Association,  or  the  Central  Council 
thereof,  has  authority  to  institute  and  prosecute,  or  cause  to 
be  instituted  and  prosecuted,  in  the  name  of  the  State  of 
Alabama,  the  proceedings  herein  prescribed  for  the  suspen- 
sion or  removal  of  an  attorney. 

Sec.  2.  That  Section  509  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  The  accusation 
must  be  in  writing,  and  w^hen  the  prosecution  is  instituted  by 
the  Alabama  State  Bar  Association,  or  the  Central  Council 
thereof,  a  written  statement  signed  by  the  President  of  said 
Association,  or  the  Chairman  of  said  Council,  and  attested  by 
the  Secretary  of  said  Association,  accompanied  by  written  affi- 
davit of  any  person  or  persons  making  charges  for  su8pen8i(»n 
or  removal  of  such  attorney,  if  any,  taken  before  any  officer 
authorized  by  law  to  administer  oaths  within  or  out  of  the 
State,  setting  forth  the  facts  upon  which  the  same  may  be 
based,  shall  be  delivered  by  the  Secretary  of  said  Association 
to  the  Solicitor  of  the  Circuit  in  which  such  attorney  resides 
and  thereupon,  or  when  the  proceeding  is  taken  by  the  Court 
of  its  own  motion,  the  Solicitor  of  said  Circuit  shall  draw  up 
such  accusation,  citing  the  accused  to  appear  before  said  Cir- 
cuit Court,  or  City  court,  or  court  of  like  jurisdiction,  on  a 
day  named  therein,  and  moving  the  court  for  the   suspension 
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or  removal  of  such  attorney,  and  have  the  same  served  by  the 
sheriff  of  the  county  of  such  attorney's  residence,  by  leaving 
a  copy  thereof  with  the  accused. 

Sec.  3.  That  Section  600  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  If  the  pro- 
ceedicgs  arc  upon  the  information  of  an  individual,  the  accusa- 
tion mu3t  be  in  writing,  setting  forth  the  facts  upon  which 
the  charges  are  Ijased,  verified  by  the  oath  of  such  individual,  or 
some  other  prson,  taken  before  any  officer  authorized  by 
law  to  fidiniu'.s'^nr  oaths  in  or  out  of  the  State,  that  such  facts 
are  true,  and  must  be  presented  to  and  filed  in  said  Circuit 
Court,  or  City  Court,  or  court  of  like  jurisdiction,  accompa- 
nied by  security  for  costs  to  be  approved  by  the  Judge 
thereof. 

Sec.  4.  That  Section  601  of  said  Code  be,  and  the  same  is 
hereby  amended  so  as  to  read  as  follows:  When  the  accusa- 
tion  is  made  by  an  individual  the  Circuit  Court,  or  City  Court 
or  court  of  like  jurisdiction,  must  if  of  opinion  that  the  accu- 
sation would,  if  true,  furnish  grounds  of  suspension  or  re- 
moval of  such  attorney,  make  an  order  requiring  the  accused 
to  appear  and  answer  the  same  at  a  specified  day  during  that, 
or  the  next  term,  or  at  any  other  time,  when  the  court  can 
hear  and  determine  the  same,  a  copy  of  which,  together  with 
a  copy  of  the  accusation,  must  be  served  upon  the  accused; 
provided,  that  if  such  order  is  made,  or  proceedings  are  insti- 
tuted by  the  court  of  its  own  motion,  or  as  provided  by  Sec- 
tion 2  of  this  Act*  ten  days  before  any  term  of  the  court,  or 
before  the  adjournment  thereof,  such  accusation  must  be  made 
returnable  and  be  heard  during  said  term,  unless  continued 
for  good  cause  by  the  court,  upon  such  terms  as  it  may  im- 
pose. 

Sec.  5.  That  Section  608  of  said  Code  be,  and  the  same  is 
hereby  amended  so  as  to  read  as  follows:  The  accused  may 
answer  such  accusation,  either  by  objecting  In  writing  to  the 
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suflBciency  thereof,  or  by  denying  the  troth  of  the  facts  al- 
leged or  setting  forth  the  facts  of  his  defense,  which  said  an- 
swer as  to  facts,  by  denial  or  otherwise,- must  be  in  writing, 
signed  by  the  accused  and  verified  by  his  oath,  and  the 
accusation,  objections  and  answer  in  said  proceedings  are 
hereby  made  of  record  therein  as  in  other  civil  suits  or 
proceedings  in  said  court 

Sec.  6.  That  Section  605  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows:  If  the  accused 
pleads  guilty,  or  fails  or  refuses  to  answer  the  accusation, 
the  court  must  proceed  to  judgment  of  suspension  or  remov- 
al: if  he  answer  the  acusation,  the  court  ooiust  immediately, 
or  at  such  time  as  it  may  appoint,  proceed  to  try  the  same, 
either  side  having  the  right  to  demand  a  trial  by  jury;  if  no 
jury  is  demanded,  the  court  in  trying  the  same  shall  make 
and  file  a  statement  of  the  facts  established  by  the  evidence, 
and  if  a  jury  is  demanded,  the  jury  must  make  a  special  find- 
ing of  the  facts,  upon  issues  of  facts  submitted  by  the  court, 
and  upon  such  statement  of  facts  by  the  court,  or  special 
finding  of  facts  by  the  jury,  the  court  must  render  judgment 
of  acquittal  or  suspension,  or  removal,  of  the  accused,  as 
such  facts  may  warrant;  provided,  however  that  such  accus- 
ed attorney  may  stop  or  preveut  such  prosecution  by  a  sur- 
render of  his  license  as  an  attorney  in  all  the  courts  of  the 
State  of  Alabama,  a  record  of  which  surrender  shall  be  made 
in  the  Supreme  Court  of  said  State. 

Sic.  7.  That  Section  606  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows:  The  proceed- 
ings when  instituted  by  the  court  of  its  own  motion,  or  when 
the  written  statement  hereinbefore  provided  for  has  been 
presented  by  the  Alabama  State  Bar  Association,  or  its  Cen- 
tral-Council, to  the  Soliciter  of  the  Circuit,  in  which  the  ac- 
cused resides,  must  be  conducted  in  the  name  of  the  State, 
and  when  on  the  information  of  an  individual  in  the  name  of 
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the  state  upon  the  information  of  such  person;  and  in  all  cases 
the  Solicitor  of  said  Circuit  shall  appear  and  sustain  such  ac- 
cusation, and  be  responsible  for  the  faithful  performance 
thereof  as  of  other  official  duties  required  of  him  by  law;  pro- 
vided, however,  that  the  Court  may,  upon  the  motion  of  said 
Solicitor,  and  upon  good  cause  shown,  at  any  time  require 
said  The  Alabama  State  Bar  Association  to  give  security  for 
the  costs  of  such  proceedings  to  be  approved  by  the  Court 
within  ten  days  from  notice  to  the  Secretary  of  said  Associa- 
tion, by  said  Solicitor,  and  the  hearing  of  said  cause  shall  be 
postponed  f«>r  that  time,  unless  such  security  shall  be  sooner 
given. 

Sec.  8.  That  Section  610  of  said  Code  be,  and  the  same, 
is  hereby,  amended  so  that  the  same  shall  read  as  follows: 
Either  party  may  appeal  to  the  Supreme  Court  from  any  ad- 
verse judgment  rendered  by  said  Circuit  Court,  City  Court, 
or  court  of  like  jurisdiction,  in  said  proceeding,  at  any  time 
within  thirty  days  after  such  judgment,  in  the  manner  now  pre- 
scribed bylaw  for  appeals  in  civil  cases,  and  may  reserve  by 
bill  of  exception*  any  question  proper  to  be  reserved  in  civil 
causes  and  the  judgment  rendered  in  said  proceeding,  and 
the  Supreme  Court  may  affirm,  modify  or  reverse  such  judg- 
ment, or  render  such  judgment  in  such  proceeding  as  the 
Circuit  Court,  City  Court,  or  court  of  like  jurisdiction,  should 
have  rendered. 

Sec.  9.  Whenever  any  disqg^'eement  or  controversy  arises 
between  an  attorney  at  law  and  any  other  person,  respecting 
the  amount  of  the  compensation  to  which  he  is  entitled  by 
contract  or  otherwise,  and  his  retention  of  the  same  out  of 
any  funds  in  his  hands,  such  attorney  may  by  motion  in  the 
Circuit  Court,  City  Court,  or  court  of  like  jurisdiction,  of  the 
County  of  his  residence  of  which  such  other  person  shall 
have  notice,  obtain  an  order  of  said  court  that  a  certain 
amount  is  due  him  under  such  contract,  or  would  be  reason- 
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able  compensation  for  his  services,  and  when  such  motion  is 
made  and  order  obtained,  such  attorney  shall  not  be  subject 
to  prosecution,  suspension  or  removal  under  this  act,  or  otli- 
er  penalty  therefor;  but  nothing  herein  contained  shall  aflFect 
or  destroy  any  civil  action  to  which  any  person  would  be  en- 
titled against  such  attorney  respecting  the  same  or  any  crim- 
inal prosecution  to  which  the  accused  would  be  otherwise 
liable'. 

Sec.  10.  All  laws  and  parts  of  laws  in  conflict  with  this 
act  are  hereby  repealed. 

Approved  Oct  3,  1903. 


^,-1 


Digitized  by  VjOOQ  IC 


MEMORIALS 


JOHN  H.  CALDWELL. 


Johih  H.  Caldwell  was  born  at  Huntsville,  Alabama,  April 
4,  1826,  of  Scotch-Irish  parentage.  He  was  educated  at 
Bacon  College,  Kentucky,  and  at  the  age  of  nineteen  years 
began  teaching  school  in  Limestone  county,  this  State.  At 
the  age  of  twenty  he  was  married  to  Mary  S.  Greer,  of  Fay- 
etteville,  Tennessee.  Being  thrown  upon  his  own  resources 
because  of  certain  heavy  losses  occasion',  d  by  the  great  fire 
which  occurred  at  Huntsville  in  the  forties,  he  con*^inued  to 
teach  school  for  a  livelihood,  meanwhile  devoting  his  spare 
time  to  the  study  of  the  law.  In  1856  he  was  admitted  to 
the  bar  and  soon  thereafter  was  elected  by  the  Legislature  to 
the  office  of  solicitor  of  his  judicial  circuit,  which  office  he 
held  until  he  enlisted  in  the  Confederate  army.  Entering 
the  service  as  Captain  of  the  Ashville  Guards,  a  company 
which  he  organized  in  St.  Clair  county,  he  was  steadily  pro- 
moted until,  at  the  close  of  the  struggle,  he  was  the  Colonel 
of  the  10th  Alabama.  With  such  skill  and  bravery  did  he 
command  this  regiment- in  many  important  engagements  that 
he  was  complimented  for  gallantry  by  the  General  in  com- 
mand, and  his  name  is  mentioned  with  praise  in  the  history 
of  the  war  published  by  the  United  States  government. 
After  the  close  of  hostilities  he  was  again  elected  to  the 
office  of  solicitor  and  re-elected  in  1866,  but  was  deposed  by 
military  order  during  reconstruction  times  for  '•  disobe- 
dience."    In  1872  he  was  elected  to  Congress  as  a  democrat 
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and  was  re-elected  in  1874,  retiring  at  the  end  of  his  second 
terra.  In  1878  he  became  the  agent  of  th^  State  of  Alabama 
to  recover  from  the  government  of  the  United  States  certain 
lands  known  as  "  School  Indemnity  Lands,"  and  after  years 
of  persistent  effort  overcame  all  obstacles  and  succeeded  in 
securing  and  having  certified  to  the  State  large  bodies  of 
'  these  lands,  some  of  them  being  rich  in  mineral  deposits.  In 
1896-7  he  was  appointed  by  Governor  Johnston  to  the  Board 
of  Trustees  of  the  University  of  Alabama,  the  duties  of 
which  position  he  discharged  to  the  time  of  his  death,  with 
characteristic  fidelity  and  de  otion  4;o  duty,  sometimes  at- 
tending tho  meetings  of  the  board  despite  forbidding  feeble- 
ness of  health.  His  high  integrity,  eminent  ability  and  ex- 
alted patriotism  made  him  a  most  useful  and  influential 
member  of  this  board  of  distinguished  men. 

Colonel  Caldwell  was  a  strong  man  upon  the  stump  and  in 
the  court  room.  His  manner  of  speech  was  at  all  times 
chaste,  earnest  and  convincing.  His  attractive  presence  and 
pleasing  expression,  his  knowledge  of  men  and  the  things 
that  move  them  to  action,  combined  with  the  power  of  anal- 
yzing and  presenting  his  subject  to  the  best  advantage,  made 
made  him  well  nigh  invincible  as  a  debator  and  resistless  as 
an  advocate.  He  was  no  time  server.  His  caution  was  ex- 
ercised in  choosing  the  right  and  from  the  right  he  could  not 
be  swayed  by  any  consideration  personal  to  himself.  Honest, 
able  and  fearless,  yet  amiable,  modest  and  gentle,  his  life  was 
mosi  exemplary  in  every  respect.  •  In  the  family  circle  he 
found  sweetest  pleasure ;  in  Christianity  most  serene  satis- 
faction. He  died  at  his  home  in  Jacksonville,  Alabama,  on 
the  4th  day  of  September,  1902,  leaving  surviving  him  the 
wife  of  his  youth,  and  two  sons,  Ed.  G.  Caldwell  of  Jackson- 
ville and  John  M.  Caldwell  of  Birmingham. 

W,  L.  Martin. 


Digitized  by  VjOOQ  IC 


Memorials.  175 

TENNENT    LOMAX. 

Since  the  last  tiunual  meeting  of  this  Association,  our 
friend  and  brother  Tennent  Lomax — in  the  noontide  of  life, — 
loved  and  honored,  has  been  called  to  that  Great  High 
Court. 

In  attempting  to  give  some  expression  to  the  affectionate 
regard  entertained  for  Tennent  Lomax,  we  are  fully  conscious 
of  the  inadequacy  of  mere  words  in  time  of  deep  bereave- 
ment, to  voice  the  sentiment  of  the  heart  and  speak  the 
language  of  sorrow. 

But  we  shall  refrain  from  writing  ai\y  reckless  eulogy  over 
the  friend  we  knew  and  loved  so  well.  His  life  does  not  require 
it.  His  heroic  death,  with  all  of  its  solemnity  of  Spartan  forti- 
tude, would  be  belittled  by  such  words. 

In  the  hearts  of  those  who  loved  him,  his  was  a  life  whic  h 
beggared  praise,  but  what  such  of  these  felt  and  feel  for  him 
would  seem  to  others  the  same  post  mortem  exaggeration  of 
laudation  of  which  the  world  has  heard  so  much  from  the  earl- 
iest days  to  our  own  times. 

But  the  wise  man  knows  that  nothing  more  eloquent; 
nothing  more  of  praise  can  be  said  of  any  man  than  that 
"He  did  his  duty."  Bloody  victories  of  ruthless  conquerors 
have  made  them  famous  in  the  minds  of  those  whom  the  bur- 
nished brass  of  infamy  is  taken  for  the  pure  gold  of  true  no- 
bility, but  duty  well  performed  is  the  only  thing  which  de- 
serves true  fame  among  men,  as  it  will  be  our  only  refuge  and 
plea  befcre  the  Great  White  Throne  of  God  in  the  day  of 
judgment. 

On  the  monument  of  Tennent  Lomax  should  be  inscribed 
the  simple  epitaph, ''He  did  his  duty."  The  performance  of 
that  duty  was  the  polestar  of  his  life,  and  it  lightened  his  soul 
when  the  Master  called  it  back  to  Him  through  the  dark 
shadows  of  death, 

Such  was  his  nature  and  such  was  his  inheritance.     When 
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bis  gallant  father  fell  while  in  command  of  the  3rd  Alabama 
Regiment  qn  the  bloody  battle  field  of  Seven  Pines — 
duty  l^d  him  to  that  death,  and  he  went  to  meet  his  Creator 
with  the  same  spotless  record  of  duty  well  done,  as  did  his 
son. 

Tennent  Lomax  was  born  in  the  City  of  Montgomery,  April 
25th,  1858.  Then  it  was  that  the  South  was  free  from  any 
sordid  thirst  for  wealth.  It  was  then  that  men  loved  honor 
more  than  riches,  and  the  whole  brave  manhood  of  the  South 
was  bracing  itself  to  do  its  duty — its  perilous  but  magnificent 
duty, — towards  country  and  home.  Dark  and  terrible  were 
the  years  to  follow,  and  the  very  atmosphere  of  the  South 
throbbed  with  patriotism  and  thrilled  with  tho  fixed  determi- 
ofducy  to  h^r  anlhir  p3)^)l3.  A  child  b)i-u  at  such  a 
time  and  of  such  parentage  could  not  have  failed  with  its  first 
breath  to  have  inhaled  a  fervid  patriotism  and  a  stern  devo- 
tion to  duty  which  ever  after  characterized  the  life  of  Ten- 
nent Lomax. 

Early  in  life  he  selected  the  law  as  his  life  calling.  His  ed- 
ucational training,  begun  in  the  schools  of  Montgomery,  was 
completed  in  the  Academic  Department  of  the  University 
of  Alabama,  with  the  class  of  1878,  and  in  the  Law  Depart- 
ment of  the  same  institution  in  the  following  year.  At  the 
University  he  won  high  honors  and  obtained  the  first  prize 
for  original  oratory;  and  here  it  may  be  said  with  perfect 
truth,  that  he  had  no  superior  in  Alabama  as  a  genuine 
master  of  eloquence.  He  was  an  orator  born,  not  made.  He 
was  a  gifted  and  pleasing  speaker.  There  was  nothing  of 
studied  oratory  in  him.  With  a  fine  presence  he  combined  a 
strong,  well-modulated  voice  and  grace  of  diction.  His 
gestures  were  easy  and  natural.  He  had  an  extensive  vocab 
ulary  t  nd  spoke  with  fluency  and  ease.  He  possessed  the 
power  of  clear  and  cogent  statement,  and  carried  his  argu- 
ment home  to  his  hearers  with  trenchant  force. 
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While  he  clothed  his  thoughts  for  the  most  part  in  plain, 
strong  Anglo-Saxon  origin,  his  broad  culture  enabled  him 
upon  occasion  to  embelish  them  with  the  beauty  of  classical 
literature  and  the  grace  of  poetry.  His  manner  at  all  times 
was  courteous  and  affable. 

Almost  immediately  after  his  return  from  the  University 
of  Alabama  (in  1879),  he  began  the  practice  of  law  in  the 
City  of  Montgomery,  and  soon  afterwards  (in  1880),  the 
then  Circuit  Solicitor,  Hon.  Fred.  S.  Ferguson,  recognizing 
the  peculiar  fitness  of  Lomax,  his  eloquence  and  integrity^ 
secured  him  as  his  assistant.  This  position  he  held  from 
1880  to  1886.  In  1886  he  was  elected  Solicitor  of  Mont- 
gomey  County,  which  position  he  held  until  his  death. 

From  the  very  first  be  became  the  terror  of  wnmg  doers 
and  the  hope  of  the  law-abiding  in  his  community.  His 
keen  insight  into  the  character  of  men,  his  brilliant  mind  and 
his  unbounded  energy  peculiarly  fitted  him  for  the  position, 
and  won  for  him  the  reputation  of  being  perhaps  the  best 
prosecuting  lawyer  in  Alabama.  A  few  lawyers  occasional- 
ly attempted  to  displace  him,  but  the  hope  of  such  a  thing 
was  idle. 

That  which  Lomax  wished,  the  people  would  have  granted 
him,  and  one  of  the  most  remarkable  things  in  his  unique 
career  was  the  fact  that  he  knew  no  friend  or  enemy  in  his 
o£Scial  life.  Whenever  some  personal  friend  was  called  be- 
fore the  Court,  he  prosecuted  him  with  the  same  vigor  with 
which  he  prosecuted  others.  Yet  this  left  no  sting  behind, 
for  his  absolute  fairness  was  obvious,  and  his  sense  of  duty 
was  apparent.  He  was  vigorous  and  firm,  quick  at  repartee 
— ^yet  one 

''Whose  wit  in  the  combat,  as  gentle  as  bright, 
Ne'er  carried  a  heart-stain  away  on  its  blade." 

But  it  must   not   be   supposed   from   what  is  written  that 
12 
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Lomax  was  of  a  cold,  self-centered  disposition.  In  his  social 
life,  his  kindly  courtesy  warmed  the  hearts  of  all  whe  knew 
him,  but  he  was  not  known  as  a  *•  society  man."  The  idle 
flippancies  of  that  nebulous  thing  palled  on  his  early  life  ; 
they  were  inconsistent  with,  and  repugnant  to,  his  high  ideals 
and  his  honorable  ambitions  ;  yet  he  was  always  a  kindly 
man,  moving  among  his  kind  with  no  pretense  of  superiority 
or  exclusivenegs. 

His  devotion  to  his  Alma  Mater, — the  University  of  Ala- 
bama,— was  remarkable.  For  several  years  he  was  a  mem- 
ber of  its  Board  of  Trustees,  and  the  result  of  his  eJBForts  in 
behalf  of  that  institution  while  a  member  of  the  late  Con- 
stitutional Conventiod  will  ever  stand  as  an  enduring  monu- 
ment to  his  loyalty  to  that  institution. 

Mi\  Lomax  was  [)rominent  as  a  rac^mber  of  the  Knights  of 
Pythias.  He  served  in  all  of  the  chairs  of  the  Grand  Lodge 
of  the  Domain  of  Alabama,  and  was  in  1896  chosen  Chan- 
cellor-Commander of  the  State,  and  was  Supreme  Represen- 
tative of  the  Grand  Lodge  of  Alabama  in  the  Supreme 
Lodge  Knitrhts  of  Pythias  ;  and  but  for  his  untimely  death, 
he  would  doubtless  have  boeu  elected  at  the  last  meeting  of 
the  Supreme  Lodge,  Supreme  Vice  Chancellor 

As  to  his  home  life  : — His  affectionate  heart  poured  out 
its  treasures  of  love  and  duty  towards  his  noble,  devoted, 
widowed  mother.  No  exaggeration  can  be  indulged  in  here. 
For  her, — to  comfort  and  cherish  her,— he  gave  up  many 
ambitions.  As  has  been  said,  and  as  all  know,  the  people 
would  have  eagerly  given  him  almost  any  political  gift  in 
their  power,  but  he  refrained.  To  have  accepted  the  high- 
est ^ould  have  been  to  deprive  the  dearly  beloved  mother  of 
his  constant  care  and  service.  So  he  lived  and  died,  hon- 
ored by  all  who  knew  him.     It  is  needless  to  say  more. 

A  ferment,  unswerving  worshipper  at  the  shrine  of  duty 
and  filial  love,  his  superior  in  this  respect  never  lived. 
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His  life  was  an  inspiratioa.  He  loved  the  world,  but 
feared  not  to  leave  it.  His  companionship  was  ennobling. 
By  his  death  we  are  reminded  of  the  mutability  of  human 
life,  and  the  incompleteness  of  human  ambitions. 

A  high-born  soul, — one  who  loved  his  fellow-men, — has 
passed  to  its  royal  heritage. 

B.  P.  Crum. 
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CONSTITUTION. 


ARTICLE   I. 

The  object  of  the  Association  shall  be  to  advance  the  sci- 
ence of  jurisprudence,  promote  the  administration  of  justice 
throughout  the  State,  uphold  the  honor  of  the  profession  of 
the  law,  and  establish  cordial  intercourse  among  the  members 
of  the  Bar  of  Alabama.  This  Association  shall  be  known  as 
^'The  Alabama  State  Bar  Association." 

ARTICLE  II. 

Any  person  shall  be  eligible  to  membership  in  this  Associa- 
tion who  shall  be  a  member  of  the  Bar  of  the  State  in  good 
standing,  and  who  shall  also  be  nominated  as  hereinafter  pro- 
vided. 

ARTICLE  III. 

The  officers  of  this  Association  shall  consist  of  one  Presi- 
dent, five  Vice-Presidents,  a  Secretary,  a  Treasurer,  a  Central 
Council,  and  an  Executive  Committee,  which  committee  shall 
be  composed  of  five  members,  one  of  whom  shall  be  the  Sec- 
retary and  Treasurer  of  the  Association. 

Each  of  these  officers,  council  and  committee,  shall  be 
elected  at  each  animal  meeting  by  the  Association  for  the  year 
next  ensuing,  but  the  same  person  shall  not  be  elected  Presi- 
dent two  years  in  succession.  All  such  ejections  shall  be  by 
ballot.  The  officers  i  lected  shall  hold  office  until  their  suc- 
cessors are  elected  and  qtialified  according  to  the  Constitution 
and  By-Laws. 
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ABTICLB   IV. 

The  Central  Council  shall  consist  of  five  members,  and  shall 
be  at  all  times  an  advisory  board  for  consultation  and  confer- 
ence when  called  on  for  that  purpose  by  the  President  or 
any  Vice  President  who  may  for  the  time  being  be  acting  as 
President. 

ARTICLE   V. 

The  President,  by  and  with  the  advice  and  consent  of  the 
Central  Council,  may  establish  a  Local  Council  in  any  county 
of  this  State  by  issuing  a  warrant  to  that  effect,  naming 
therein  the  persons  composinj;  such  Local  Council.  Each 
liocal  Council  shall  consist  of  not  less  than  three  nor  more 
than  seven  members  No  person  shall  be  eligible  to  appoint- 
ment as  a  member  of  any  Local'  Council  who  is  not  at  the 
time  a  member  .of  this  Association. 

ARTICLE   VI. 

The  Central  Council  and  Local  Councils  shall  have  full 
power  to  nominate  applicants  to  become  members  of  this 
Association. 

ARTICLE   VII. 

Each  member  shall  pay  five  dollars  to  the  Treasurer  as 
annual  dues,  and  no  person  shall  be  qualified  to  exercise  any 
privilege  of  membership  who  is  in  default.  Such  dues  shall 
be  payable,  and  the  payment  thereof  enforced,  as  may  be  pro- 
vided by  the  By-Laws.  Members  shall  be  entitled  to  receive 
all  publications  of  the  Association  free  of  charge.  One  year's 
annual  dues  shall  be  paid  in  advance  by  each  member  at  the 
time  of  his  election. 
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ARTICLE  vin. 

By-Laws  may  be  adopted  at  any  annual  meeting  of  the 
Association  by  a  majority  of  the  members  present. 

article  IX. 

The  following  committees  shall  be  annually  appointed  by 
the  President  for  the  year  ensuing^  and  shall  consist  of  five 
members  each. 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure, 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

-  6.     On. Correspondence. 

7.  On  Legislation. 

8.  On  Local  Bar  Associations. 

A  majority  of  the  members  of  any  committee,  or  of  the 
Central  Council  who  may  be  present  at  any  meeting  of  such 
committee  or  council,  shall  constitute  a  quorum  for  the  pur- 
poses of  such  meeting.  Vacancies  in  any  oflSce  provided  for 
by  this  Constitution  shall  be  filled  by  appointment  by  the 
President,  and  the  appointees  shall  hold  office  until  the  next 
meeting  of  the  Association. 

ARTICLE   X. 

The  Central  Council  and  Executive  Committee  shall  each 
perform  such  duties  as  may  be  assigned  to  them  by  the  Presi- 
dent, or  as  may  be  defined  by  the  By-Laws,  except  as  herein 
otherwise  directed. 

ARTICLE    XI. 

This  Association  shall  meet  annually  at  such  time  and  place 


".K 
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as  the  Executive  Committee  may  detei  mine,   and  those  pres 
ent  at  such  meeting  shall  constitute  a  quorum.     The  Execu- 
tive Committee  shall  require  /thirty  days'  notice  of  the  time 
and  place  of.  meeting,  by    publication  in  a  newspaper,  to  be 
given;  which  publication  shall  be  made  by  the  Secretary. 

ARTICLE    XII. 

The  President  shall  open  each  annual  meeting  of  the  Asso- 
iatioQ  with  an  address  in  which   he  shall  communicate  the 
most  noteworthy  changes  in  statute  law  on  points  of  general 
interest  made  in  the  several   States  and  by  Congress  durinoj 
the  preceding  year. 

ARTICLE   xin. 

The  Constitution  may  be  altered  or  amended  by  a  vote  of 
three-fourths  of  the  members  present  at  any  annual  meeting, 
but  no  such  change  shall  be  made  at  any  meeting  at  which 
less  than  thirty  members  are  present. 

ARTICLE  XIV. 

Each  Local  Council  shall  perform  such  duties  as  it  may  be 
called  upon  to  perform  by  the  President,  or  as  may  be  defined 
by  the  By-Laws. 

ARTICLE    XV. 

Any  member  of  the  Association  may  be  suspended  or  ex- 
pelled for  misconduct  in  his  relations  to  this  Association  or 
in  his  profession,  on  conviction  thereof,  as  may  be  prescribed 
by  the  By-Laws. ' 

ARTICLE  XVI. 

The  Constitution  shall  go  into  immediate  effect.  This  As- 
sociation shall  be  incorporated  under  the  laws  of  the  State  of 
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Alabama  as  soon  as  practicable,  and  until  such  incorporation 
all  money  and  property  of  said  Association  shall  be  vested  in 
the  President  and  Treasurer,  as  trustees  thereof,  who  shall  pay 
over  and  deliver  the  same  to  said  corporation  as.  its  property 
as  soon  as  the  corporation  is  created  by  law. 

ARTICLE   XVII. 

The  two  offices  of  Secretary  and  Treasurer  may  be  ^Wed 
by  one  person,  if  the  Association  shall,  by  its  By-Laws,  so 
determine. 
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The  President  shall  preside  at  all  meetings  of  the  Associa- 
tion, and  in  case  of  his  absence  one  of  the  Vice-Presidents 
shall  preside. 

II. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the 
Associatic  n,  and  all  other  matters  of  which  a  record  shall 
be  deemed  advisable  by  the  Association,  and  shall  conduct  the 
correspondence  of  the  Association  with  the  concurrence  of 
the  President.  Be  shall  notify  the  officers  and  members  of 
'  their  election,  and  shall  keep  a  roll  of  the  members,  and  shall 
issue  notices  of  all  meetings. 

ni. 

The  Treasurer  shall  collect,  and,  under  the  direction  of  the 
Executive  Committee,  disburse  all  funds  of  the  Association; 
he  shall  report  annually,  and  oftener  if  required;  he  shall  keep 
regular  accounts,  which  shall  be  at  all  times  open  to  inspec- 
tion of  the  members  of  the  Association.  His  accounts  shall 
be  audited  by  the  Executive  Committee.  Before  discharging 
any  of  the  duties  of  his  office,  the  incumbent  shall  execute  a 
bond  with  good  and  sufficient  surety,  to  be  approved  by  the 
President,  payable  to  the  President  and  his  successors  in  office, 
in  the  sum  of  five  thousand  dollars,  for  the  use  of  the  Asso- 
ciation and  conditioned  that  he  will  well  and  faithfully  perform 
the  duties  of  his  office  so  long  as  he  discharges  any  of  the 
duties  thereof. 
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IV. 

The  Executive  Committee  shall  meet  at  least  once  a  month, 
except  in  July,  August  and  September.  They  shall  have 
power  to  make  such  regulations,  not  inconsistent  with  the 
Constitution  and  By-Laws,  as  shall  be  necessary  for  the  pro- 
tection of  the  property  of  the  Association,  and  for  the  preser- 
vation of  gv>'d  order  in  the  conduct  of  its  affairs.  They 
shall  keep  a  record  of  their  proceedings,  which  shall  be  read 
at  the  ensuing  meeting  of  the  Association;  and  it  shall  be 
their  duty  to  present  business  for  the  Association  They 
shall  have  no  power  to  make  the  Association  liable  for  any 
debts  amounting  to  more  than  half  the  amount  in  the  Treas- 
urer's hands  in  cash,  and  not  subject  to  prior  liabilities.  They 
shall  perform  such  other  duties  as  are  requived  of  them  by 
the  Constitution,  or  as  may  be  assigned  to  them  by  the  Presi- 
dent. 

V. 

The  Central  Council  shall  perform  all  such  duties  as  may 
be  required  of  them  by  the  Constitution  or  as  are  assigned  to 
them  by  the  President,  but  they  shall  not  be  required  \o  keep 
a  record  of  their  proceedings,  nor  shall  they  make  any  report 
to  any  meeting  of  the  Association,  unless  such  report  is  re- 
quired by  the  Association,  and  then  only  as  to  the  particulars 
about  which  they  are  required  to  report;  and  the  provisions 
of  this  eection  shall  apply  also  to  Local  Councils. 

VI. 

At  each  annual,  stated  or  adjourned  meeting  of  the  Asso- 
ciation the  order  of  business  shall  be  as  follows  : 

1.  Reading  of  minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  the  Treasurer. 
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4.  Report  of  the  Executive  Committee. 

5.  Elections,  if  any,  to  membership. 
().     Reports  of  Stanc ing  Committees. 

7.  lieports  of  Special  Committees. 

8.  Election  of  Officers  and  Appointment  of  Committees. 

9.  Miscellaneous  business. 

This  order  of  business  may  be  changed  by  a  vote  of  the 
majority  of  the  members  present. 

Tlie  parliamentary  rules  and  orders  contained  in  Cushing's 
Manual,  except  as  otherwise  herein  provid-  d,  shall  govern  all 
meetings  of  the  Association. 

VII. 

If  any  person  elected  does  not,  within  one  month  after  no- 
tice of  his  election,  signify  his  acceptance  of  membership  by  a 
letter  to  the  Secretary  to  that  effect,  and  by  payment  of  his 
admission  fee,  he  shall  be  deemed  to  have  declined  to  become 
a  member. 

VIII. 

In  pursuance  of  Article  IX  of  the  Constitution,  there  shall 
be  the  following  Standing  Committees  : 

1. — A  Committee  on  Jurisprudence  and  Law  Reform,  who 
shall  be  charged  with  the  duty  of  attention  to  all  proposed 
changes  in  the  law,  and  of  recommending  such  as  in  their 
opinion  may  be  entitled  to  the  favorable  consideration  of  the 
Association. 

2. — A  Committee  on  Judicial  Administration  aLd  Remedial 
Procedure,  who  shall  be  charged  with  the  duty  of  the  observ- 
ation of  the  working  of  our  judicial  system,  the  collection  of 
information,  the  entertaining  and  examination  of  projects  for 
a  change  or  reform  in  the  system,  and  of  recommending,  from 
time  to  time,  to  the  Association  such  action  as  they  may  deem 
expedient. 
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8. — A  Committee  od  Legal  Education  and  Admission  to  the 
Bar,  who  shall  be  charged  with  the  duty  of  examining  and 
reporting  what  change  it  is  expedient  to  propose  in  the  system 
and  mode  of  legal  education,  and  of  admission  to  the  prac- 
tice of  the  profession  in  the  State  of  Alabama. 

4.^ — A  Committee  on  Publication,  who  shall  be  charged  with 
the  duty  of  examining  and  reporting,  when  so  required  by  the 
Association,  upon  matters  proposed  to  be  published  by  its 
authority.  * 

5. — A  Committee  on  Grievances  who  shall  be  charged  with 
the  hearing  of  all  complaints  that  may  be  made  in  matters 
afiFecling  the  interest  of  the  legal  profession  and  the  practice 
of  law,  and  the  administration  of  justice,  and  to  report  the 
same  to  this  Association,  with  such  recommendations  as  they 
may  deem  advisable;  and  said  committee  shall,  in  behalf  of 
the  Association,  institute  and  carry  on  such  proceedings  against 
offenders,  and  tp  such  an  extentas  the  Association  may  order, 
the  cost  of  such  proceeding  to  be  paid  by  the  Executive  Com- 
mittee out  of  moneys  subject  to  be  appropriated  by  them. 

6. — A  Committee  on  Correspondence,  who  shall  be  charged 
with  the  duty  of  corresponding  with  the  officers  and  commit- 
tees of  other  Bar  Associations  tor  the  purpose  of  causing 
action  relative  to  law  questions  of  national  importance. 

7. — A  Committee  on  Legislation,  who  shall  be  charged  with 
the  duty  of  ascertaining  and  reporting  to  each  meeting  of  the 
Bar  Association  such  legislation  as  it  may  approve  of  and 
consider  necessary  and  proper  to  carry  into  effect  the  sugges- 
tions contained  in  the  reports  of  the  various  committees,  and 
papers  read  at  any  previous  meeting,  and  it  shall  be  the  duty 
of  said  committee  to  prepare,  at  the  expense  of  this  Associa- 
tion, and  cause  to  be  printed  and  distributed  by  the  Secretary 
to  the  members  of  the  Association,  at  least  thirty  days  before 
each  annual  meeting,  in  the  form  of  bills  or  resolutions,  all 
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of  such  measures  as  may  be  reported  bj  it  for  their  consider- 
ation, together  with  the  report  of  the  committee. 

All  reports  submitted  to  the  Association  recommending 
changes  in  the  statutory  law,  or  amendments  the  c to,  shall  be 
accompanied  by  bills  or  joint  resolutions  in  the  form  to  be 
presented  to  the  General  Assembly  for  enactment 

8. — A  Committee  on  Local  Bar  Associations,  who  shall  be 
charged  with  the  duty  of  encouraging  the  organization  and 
maintenance  of  local  Bar  Associations  throughout  the  State, 
and  their  affiliation  with  this  Association. 

9. — A  special  committee  of  three  members,  to  be  known 
as  the  Committee  on  Legislative  Enactment,  shall  be  appointed 
by  the  President  at  the  meeting  next  before  each  session  of  the 
General  Assembly,  which  shall  be  continued  until  the  annual 
meeting  after  the  next  session  of  the  General  Assembly,  and 
it  shall  be  the  duty  of  said  committee  to  present  to  the  General 
Assembly  in  form  of  a  memorial,  all  such  bills  and  joint  reso- 
lutions, the  enactment  of  which  has  been  recommended  by  this 
Association.  Before  the  meeting  of  the  General  Assembly,  a 
copy  thereof  shall  be  sent  by  mail  to  the  Secretary  of  this 
Ass'ociation,  to  each  member  of  the  General  Assembly,  at  least 
thirty  days  before  its  meeting,  and  as  soon  as  it  is  organized, 
the  Secretary  shall  place  a  copy  thereof  on  the  desk  of  each 
member.  Such  memorial  shall  contain  a  copy  of  each  bill  and 
joint  resolution,  as  approved  by  this  Association,  and  the  rea- 
sons for  their  adoption,  as  shown  by  this  Association,  and  such 
additional  argument  as  it  may  deem  necessary.  And  it  shall 
be  the  duty  of  the  committee  to  take  all  such  steps  as  they 
may  deem  proper  to  insure  the  enactment  of  such  bills  and 
joint  resolutions.  The  expenses  incurred  by  the  committee 
shall  be  paid  out  of  the  funds  of  the  Association.  It  shall  be 
the  duty  of  this  committee  to  report  to  the  meeting  of  the 
Association  next  after  the  meeting  of  the  General  Assembly, 
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and  accompany  their  report   with  a  copy   of  the   memorial, . 
which  they  shall  have  submitted  to  the  General  Assembly. 

IX. 

Each  of  the  standing  committees  shall  consist  of  five  mem- 
bers, and  shall  be  appointed  annually  by  the  President  of  this 
Association,  and  shall  continue  in  office  until  the  annual  meet- 
ing of  the  Association  next  after  their  appointment,  and  until 
thtir  successors  are  appointed,  with  power  to  adopt  rules  for 
their  own  government  not  inconsistent  with  the  Ccmstitution 
or  these  By-Laws.  Any  standing  committees  of  the  Associa- 
tion may,  by  rule,  provide  that  three  successive  absences  from 
the  meetings  of  the  committee,  unexcused,  shall  be  deemed  a 
resignation  of  the  members  so  absent,  of  his  place  upon  the 
committee.  Any  standing  committee  of  the  Association  may, 
by  rule,  impose  upon  its  members  a  fine  for  non-attendance, 
and  may  provide  for  the  disposition  of  the  fines  collected 
under  such  rule. 


Whenever  any  complaint  shall  be  preferred  against  a  mem- 
ber of  the  Association  for  misconduct  in  his  relations  to  this 
Association,  or  in  his  profession,  the  member  or  members  pre- 
ferring such  complaint  shall  present  it  to  the  Committee  on 
Grievances  in  writing,  and  subscribed  by  him  or  them,  plainly 
stating  the  matter  complained  of,  with  particulars  of  time, 
place  and  circumstances. 

The  committee  shall,  thereupon,  examine  the  complaint, 
and  if  they  are  of  opinion  that  the  matters  therein  alleged  are 
of  sufficient  importance,  shall  cause  a  copy  of  the  complaint, 
together  with  a  notice  of  not  less  than  five  days  of  the  time 
and  place  when  the  committee  will  meet  for  the  consideration 
thereof,  to  be  served  on  the  member  complained  of,  either 
personally,  or  by  leaving  the  same  at  his  place  of  business  dur- 
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ing  oflBce  hours,  properly  addreesed  to  him.  If  after  hearing 
his  explanation  the  committee  shall  deem  it  proper  that  there 
should  be  a  trial  of  the  cha,rge,  they  shall  cause  a  similar  no- 
tice of  five  days  of  the  time  and  place  of  trial  to  be  served  on 
the  party  complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  wit- 
nesses, their  names  and  places  of  residence,  who  it  is  proposed 
shall  be  examined  to  sustain  the  charge  which  shall  accom- 
pany the  complaint  when  made  to  the  committee ;  and  wheii 
the  day  is  set  for  trial  the  member  complained  of,  upon  his 
demand  therefor,  shall  be  entitled  to  a  copy  of  said  list  of 
witnesses.  At  the  time  and  place  appointed  for  the  trial,  or 
at  such  other  time  as  may  be  granted  by  the  committee,  the 
member  complained  of  shall  file  a  written  answerer  defense; 
and  should  he  fail  to  do  so,  the  committee  may  proceed  there- 
upon to  the  consideration  of  the  complaint. 

The  committee  shall  thereupon  and  at  such  other  times  and 
places  as  they  may  adjourn  to,  proceed  to  hoar  the  evidence 
adduced  and  try  the  complaint,  and  shall  determine  all  ques- 
tions of  evidence. 

The  complainant  and  the  member  complained  of  shall  each 
be  allowed  to  appear  personally  and  by  counsel  who  must  be 
members  of  the  Association;  and  the  complainant  and  the 
member  complained  of  shall  each  be  competent  witnesses.  The 
witnesses  shall  vouch  for  the  truth  of  their  statements  on  their 
word  of  honor.  The  committee  shall  have  power  to  summon 
witnesses,  and  if  any  of  such  witnesses  are  members  of  the 
Association,  a  neglect  or  refusal  to  appear  may  be  reported  to 
t^e  Association  by  the  committee  and  treated  as  misconduct. 

The  committee,  of  whom  at  least  four  must  be  present  at 
the  trial,  except  that  a  less  number  may  adjourn  from  time 
to  time,  shall  hear  and  decide  the  allegations  submitted  to 
them;  and  if  they  find  the  complaint  or  any  material  part  of 
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it  to  be  true,  they  shall  so  report  to  the  Association,  with  their 
recommendation  as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  mem- 
ber complained  of;  and  if  the  decision  be  that  the  complaint 
or  any  material  part  thereof  is  true,  and  in  that  case  only,  the 
committee  shall  also  serve  a  copy  of  the  complaint,  answer,  if 
there  be  an  answer,  and  decision  on  the  President  of  the  Asso- 
ciation; and  if  requested  either  by  the  member  or  members 
complaining,  or  the  m<  mber  complained  of,  shall  annex  thereto 
a  copy  of  the  evidence  taken,  which  said  document  shall  be 
regarded  as  a  report  of  the  committee  to  the  Association. 

Every  such  leport  shall  be  actt;d  on  only  by  the  Association 
at  an  annual,  stated  or  adjourned  meeting  of  the  Association 
and  of  which  the  member  complained  of  shall  have  due  notice, 
to  be  served  upon  him  by  direction  of  the  committee..  The 
Association  shall  thereupon  proceed  to  take  such  action  on 
said  report  as  they  may  see  fit,  provided  only  that  no  mem- 
ber shall  be  expelled,  unless  by  the  vote  of  two-thirds  of  the 
members  present  and  voting. 

Whenever  any  trial  shall  be  determined  on,  the  member 
complained  of  may  object  for  cause  to  any  of  the  members  of 
said  committee,  which  causes  he  shall  state  in  writing  and 
present  to  the  committee,  thereupon  the  committee  shall  re- 
port the  facts  to  the  President,  and  enclose  to  him  a  copy  of 
the  objections  for  cause ;  and  the  President  shall  forthwith 
summon  the  Central  Council  to  meet  with  him  and  determine 
what  weight,  if  any,  the  objections  for  cause  are  justly  entitled 
to  have,  and  if  the  President  and  a  )najority  of  the  Central 
Council  present  and  voting,  shall  determine  that  the  objections 
for  cause  are  not  well  taken,  and  that  the  same  are  overruled, 
the  President  shall  so  inform  the  Committee  on  Grievances, 
but  if  the  President  and  a  majority  of  the  Central  Council  as 
aforesaid  shall  determine  that  any  of  said  objections  for  cause 
to  any  member  of  the  Committee  on  Grievances  are  well  taken, 
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then  the  President  shall  so  inform  said  committee,  and  forth* 
with  appoint  an(  ther  member  or  members  to  supply  the  tem- 
porary vacancy  caused  thereby;  and  the  method  herein  pro 
vided  shall  be  resorted  to  until  a  committee  is  obtained  against 
whom  the  member  complained  of  urges  no  just  objection  for 
cause. 

All  the  foregoing  proceedings  shall  be  kept  secret,  except 
as  their  publication  is  hereinbefore  provided  for,  unless  other- 
wise ordered  by  the  Association. 

DISBARMENTS. 

Whenever  a  complaint  in  writing  shall  be  niade  to  the  Cen- 
tral Council  of  the  Association,  or  to  any  member  of  the 
Council,  charging  any  practicing  attorney  in  this  State  with 
any  act  or  omission  for  which  attorneys  may  by  law  be  dis- 
barred, it  shall  be  tae  duty  of  the  Central  Council  to  consider 
the  complaint,  and  if  said  council  have  reasonable  ground  to 
believe  the  coinplaint  is  true,  it  shall  be  the  duty  of  said  coun- 
cil to  appoint  a  member  of  this  Association,  with  instructions 
to  prosecute  the  attorney  charged,  in  the  name  of  this  Asso- 
ciation, for  the  act  or  omission  charged.  And  if  the  attorney 
so  appointed  and  instructed,  fail  or  refuse,  without  good  ex- 
cuse, to  prosecute  the  party  charged,  the  attorney  so  appointed 
shall  be  expelled  from  the  Association.  And  the  Central 
Council  shall  report  all  failure  s  to  prosecute.  And,  in  case  of 
failure  or  refusal  of  any  attorney  so  appointed  to  act,  it  shall 
be  the  duty  of  said  . council  to  appoint  and  instruct  some 
other  member  of  this  Association  to  prosecute  the  party 
charged. 

XI. 

Nominations  of  candidates  to  fill  the  respective  offices  may 
be  made  at  the  time  of  the   election  by  any  member,  and  as 
many  candidates  may  be   nominated  for  each  office  as  mem- 
13 
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bers  may  wish  to  name,  but  all  elections,  whether  to  office  or 
membership  must  be  by  ballot.  A  majority  of  the  votes  cast 
shall  be  sufficient  to  elect  to  office;  but  five  negative  votes 
shall  be  sufficient  to  defeat  an  election  to  membership. 

XII 

AH  vacancies  in  any  office  or  committee  of  this  Association 
shall  be  filled  by  appointment  of  the  President,  and  the  persons 
thus  appointed  shall  hold  for  the  unexpired  term  of  his  pre- 
decessor; but  if  a  vacancy  occur  in  the  office  of  President,  it 
shall  be  filled  by  the  Association  at  its  first  stated  meeting 
occurring  more  than  ten  days  after  the  happening  of  such 
vacancy  and  the  person  elected  shall  hold  office  for  the  unex- 
pired term  of  his  predecessor. 

XIII 

Every  member  of  this  Association  shall  pay  his  annual  dues 
to  the  Treasurer  on  the  first  day  of  March  in  each  year,  and 
no  person  shall  be  qualified  to  exercise  any  right  or  privilege 
of  membership  who  is  in  default  in  t^at  respect  for  a  period 
of  sixty  days  after  that  time;  provided^  however,  that  at  any 
time  before  the  next  meeting  of  the  Association  thereafter 
such  person  may  be  restored  to  membership  by  order  of  the 
Executive  Committee,  and  upon  his  having  then  paid  his  an- 
nual dues  to  the  Treasurer;  and  all  persons  who  have  ceased 
to  be  members  of  this  Association  by  reason  of  failure  to  pay 
their  annual  dues  will  no  longer  be  borne  upon  the  roll  as 
members  thereof  by  the  Secretary  and  Treasurer. 

XIV. 

These  By-Laws  may  be  amended  at  any  stated,  adjourned 
or  annual  meeting  of  the  Association  by  a  majority  vole  of 
those  present. 
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XV. 

Any  officer  may  resign  at  any  time  upon  settling  his  ac- 
counts with  the  Association.  A.  member  may  resign  at  any 
any  time  upon  the  payment  of  all  dues  to  the  Association;  and 
from  the  date  of  the  receipt  by  the  Secretary  of  a  notice  of 
resignation  with  an  endorsement  thereon  by  the  Treasurer 
that  all  dues  have  been  paid  as  above  provided,  the  person 
giving  such  notice  shall  cease  to  be  a  member  of  the  Asso- 
ciation. 

XVI. 

The  offices  of  Secretary  and  Treasurer  shall  be  filled  by  the 
Secretary,  and  his  annual  salary  shall  be  three  hundred  dol- 
lars one-half  of  which  shall  be  due  on  the  first  day  of  May, 
and  the  other  half  on  the  first  day  of  November  in  each  year, 
but  may  be  paid  earlier  or  at  any  other  times  if  the  Execu- 
tive Committee  shall,  in  writing,  so  direct;  but  this  shall  be 
in  full  of  all  compensation  to  him.  No  other  officer  of  the 
Association  shall  receive  any  salary  or  compensation. 

XVII. 

The  Association  shall  have  its  annual  meeting  at  such  time 
and  place  as  the  Executive  Committee  may  determine,  and 
continue  in  session  until  all  jthe  business  before  it  is  disposed 
of.  K  the  President  and  Central  Council  shall  determine  that 
it  is  necessary  for  said  Association  to  hold  any  other  meet- 
ings during  any  year,  the  same  shall  be  held  at  such  time  and 
plaje  as  the  Central  Council  may  fix,  and  upon  twenty  days' 
notice  of  such  time  and  place  to  be  given  by  the  Secretary,  by 
publication  in  a  public  newspaper,  and  the  Secretary  shall 
give  this  notice  upon  the  order  of  the  President. 
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The  purity  and  efficiency  of  judicial  administration,  which 
under  our  system,  is  largely  governmetital  itself,  depend  as 
much  upon  the  character,  conduct,  and  demeanor  of  attorneys 
in  this  great  trust,  as  upon  the  fidelity  and  learning  of  courts, 
or  the  honesty  and  intelligence  of  juries. 

*'There  is  perhaps  no  profession  after  that  of  the  sacred 
ministry,  in  which  a  high  toned  morality  is  more  imperatively 
necessary  than  that  of  the  law.  There  is  certainly  without 
any  exception,  no  profession  in  which  so  many  temptations 
beset  the  path  to  swerve  from  the  lines  of  strict  integrity;  in 
which  so  many  delicate  and  difficult  questions  of  duty  are  con 
stantly  arising.  There  are  pitfalls  and  mantraps  at  every  step, 
and  the  mere  youth,  at  the  very  outset  of  his  career,  needs 
often  the  prudence  and  self-denial,  as  well  as  the  moral  cour- 
age, which  belongs  commonly  to  riper  years.  High  moral 
principle  is  the  only  safe  guide;  the  only  torch  to  light  his 
way  amidst  darkness  and  abstruction." — Sharswood, 

A  comprehensive  summary  of  the  duties  specifically  en- 
joined by  law  upon  attorneys,  which  they  are  sworn  "not  to 
violate,"  is  found  in  section  791  of  the  Code  of  Alabama. 

These  duties  are : 

"First — To  support  the  Constitution  and  laws  of  this  State 
and  the  United  States. 

"Second — To  maintain  the  respect  due  to  courts  of  justice 
and  judicial  officers. 

"Third — To  employ  for  the  purpose  of  maintaining  the 
causes  confided  to  them,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judges  by  any  arti- 
fice or  false  statement  of  the  law. 
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"Fourth— To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  themselves,  to  preserve  the  secrets  of  their  clients. 

"Fifth — To  abstain  from  all  oflfensive  personalities,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of  a 
party  or  a  witness,  unless  required  by  the  justice  of  the  cause 
with  which  they  are  charged. 

"Sixth — ^To  encourage  neither  the  commencement  nor  con- 
tinuance of  an  action  proceeding  from  any  motive  of  passion 
or  interest. 

"Seventh. — Never  to  reject,  for  any  consideration  personal  to 
themselves,  the  cause  of  the  defenseless  and  oppressed." 

No  rule  will  determine  an  attorney's  duty  in  the  varying 
phases  of  every  case.  What  is  right  and  proper  must,  in  the 
absence  of  statutory  rules  and  an  authoritative  code,  be  ascer- 
tained in  view  of  the  peculiar  facts,  in  the  light  of  conscience, 
and  the  conduct  of  honorable  and  distinguished  attorneys  in 
similar  cases,  and  by  analogy  to  the  duties  enjoined  by  statute, 
and  the  rules  of  good  neighborhood. 

The  following  general  rules  arc  adopted  by  the  A^labama 
State  Bar  Association  for  the  guidance  of  its  members : 

Duties  of  Attorneys  to  Courts  and  Judicial  Officers. 

1. — The  respect  enjoined  by  law  for  courts  and  judicial 
officers  is  exacted  for  the  sake  of  the  office,  and  not  for  the 
individual  who  administers  it.  Bad  opinion  of  the  incumbent, 
however  well  founded,  can  not  excuse  the  ^withholding  of  the 
respect  due  the  office,  while  administering  its  functions. 

2, — The  proprieties  of  the  judicial  station,  in  a  great  meas- 
ure, disable  the  judge  from  defending  himself  against  strict- 
ures upon  his  official  conduct.  For  this  reason,  and  because 
such  criticisms  tend  to  impair  public  confidence  in  the  admin- 
istration of  justice,  attorneys  should,  as  a  rule,  refrain  from 
published  criticism  of  judicial  conduct,  especially  in  reference 
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to  causes  in  which  they  have  been  of  counsel,  otherwise  than 
in  courts  of  review,  or  when  the  conduct  of  a  judge  is  neces- 
sarily involved  in  determining  his  removal  irom  or  continu- 
ance in  office. 

3. — Marked  attention  and  unusual  hospitality  to  a  judge, 
when  the  relation  of  the  parties  are  such  that  they  would  not 
otherwise  bo  extended,  subject  both  judge  and  attorneys  to 
misconstructions,  and  should  be  sedulously  avoided.  A  self- 
respecting  independence  in  the  discharge  of  the  attorney's 
duties,  which  at  the  same  time  does  not  withhold  the  courtesy 
and  respect  due  the  judge's  station,  is  the  only  just  founda- 
tion for  cordial  personal  and  official  relations  between  bench 
and  bar.  All  attempts  by  means  beyond  these  to  gain  special 
personal  consideration  and  favor  of  a  judge  are  disreputable. 

4. — Courts  and  judicial  officers,  in  their  rightful  exercise 
of  their  functions,  should  always  receive  the  support  and 
countenance  of  attorneys  against  unjust  criticism  and  popular 
clamor;  and  it  is  an  attorney's  duty  to  give  them  his  moral 
support  in  all  proper  ways,  and  particularly  by  setting  a  good 
example  in  his  own  person  of  obedience  to  law. 

5. — The  utmOvSt  candor  and  fairness  should  characterize 
the  dealings  of  attorneys  with  the  courts  and  with  each  other. 
Knowingly  citing  as  authority  an  overruled  case,  or  treating 
a  repealed  statute  as  in  existence — knowingly  misquoting  the 
language  of  a  decision  or  text-book — knowingly  misquoting 
the  contents  of  a  paper,  the  testimony  or  a  witness,  or  the 
language  or  argument  of  opposite  counsel — offering  evidence 
which  it  is  known  the  court  must  reject  as  illegal,  to  get  it 
before  th3  jury,  under  the  guise  of  arguing  its  admissibility — 
and  all  kindred  practices — are  deceits  and  evasions  unworthy 
of  attorneys. 

PurpoHely  concealing  or  withholding  in  the  opening  argu- 
ment, positions  intended  finally  to  be  relied  on,  in  order  that 


Digitized  by  VjOOQ  IC 


CoDB  OP  Ethics.  199 

opposite  counsel  may  not  discuss  them,  is  unprofessional. 
Courts  and  juries  look  with  disfavor  on  such  practices,  and 
are  quick  to  suspect  the  weakness  of  the  cause  which  has  need 
to  resort  to  them. 

In  theitrgument  of  demurrers,  admission  of  evidence,  and 
other  questions  of  law,  counsel  should  carefully  refrain  from 
^*side-bar"  remarks  and  sparring  discourse,  to  influence  the 
jury  or  bystanders.  Personal  colloquies  between  counsel 
tend  to  delay,  and  promote,  unseemly  wrangling,  and  ought 
to  be  discouraged. 

6. — Attorneys  owe  to  the  courts  and  the  public  whose  busi- 
ness the  courts  transact,  as  Wdll  as  to  their  own  clients,  to  be 
punctual  in  attendance  on  their  causes;  and  whenever  an  attor- 
ney is  late  he  should  apologize  or  explain  his  absence. 

7. — One  side  must  always  lose  the  cause;  and  it  is  not  wise, 
or  respectful  to  the  court,  for  attorneys  to  display  temper 
because  of  an  adverse  ruling. 

Duties  of  Attorneys  to  Each  Other ^  to  Clients  and  the  Public, 

8.— -An  attorney  should  strive  at  all  times,  to  uphold  the 
honor,  maintain  the  dignity,  and  promote  the  usefulness  of 
the  profession;  for  it  is  so  interwoven  with  the  administration 
of  justice  that  whatever  redounds  to  the  good  of  one  ad- 
vances the  other;  and  the  attorney  thus  discharges,  not  merely 
an  obligation  to  his  brothers,  but  a  high  duty  to  the  State  and 
his  fellow-man. 

9. — An  attorney  should  not  speak  slightingly  or  disparag- 
ingly of  his  profession,  or  pander  in  any  way  to  unjust  popu- 
lar prejudices  agt^inst  it;  and  he  should  scrupulously  refrain 
at  all  times,  and  in  all  relations  of  life,  from  availing  himself 
of  any  prejudice  or  popular  misconception  against  lawyers, 
in  order  to  carry  a  point  against  a  brother  attorney. 
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10. — Nothing  has  been  more  potential  in  creating  and 
pandering  to  popular  prejudice  against  lawyers  as  a  class, 
and  in  withholding  from  the  profession  the  full  measure  of 
public  esteem  and  confidence  which  belong  to  the  proper  dis- 
charge of  its  duties,  than  the  false  cWm,  often  set  up  by  the 
unscrupulous  in  defense  of  questionable  transactions,  that  it 
is  an  attorney's  duty  to  do  everything  to  succeed  in  his  cli- 
ent's cause. 

An  attorney  '^  owes  entire  devotion  to  the  interest  of  his 
client,  warm  zeal  in  the  maintenance  and  defense  of  his 
cause,  and  the  exertion  of  the  utniost  skill  and  ability,"  to 
the  end  that  nothing  may  be  taken  or  withheld  from  him, 
save  by  the  rules  of  law,  legally  applied.  No  sacrifice  or 
peril,' even  to  loss  of  life  itself  can  absolve  from  the  fearless 
discharge  of  this  duty.  Nevertheless,  it  is  steadfastly  to  be 
borne  in  mind  that  the  great  trust  is  to  be  performed  within 
and  not  without  the  bounds  of  the  law  which  creates  it. 
The  attorney's  office  does  not  destroy  man's  accountability 
to  the  Creator,  or  loosen  the  duty  of  obedience  to  law,  and 
the  obligation  to  his  neighbor  ;  and  it  does  not  permit,  much 
less  demand,  violation  of  law,  or  any  manner  of  fraud  or 
chicanery,  for  the  client's  sake 

11. — Attorneys  should  fearJessly  expose  before  the  proper 
tribunals  corrupt  or  dishonest  conduct  in  the  profession ;  and 
there  should  never  be  any  hesitancy  in  accepting  employment 
against  an  attorney  who  has  wronged  his  client. 

12. — An  attorney  appearing  or  continuing  as  private 
counsel  in  the  prosecution  for  a  crime  of  which  he  believes 
the  accused  innocent,  forswears  himself.  The  State's  attor- 
ney is  criminal,  if  he  presses  for  a  conviction,  when  upon  the 
evidence  he  believes  the  prisoner  innocent.  If  the  evidence 
is  not  plain  enough  to  justify  a  nolle  pros.^  a  public  prosecu- 
tor should  submit  the  case,  with  such  comments  as  are  perti- 
nent, accompanied  by  a  candid  statement  of  his  own  doubts. 


'( 
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13. — An  attorney  cannot  reject  the  defense  of  a  person 
accused  of  a  criminal  oflfense,  because  he  knows  or  believes 
him  guilty.  It  is  his  duty  by  all  fair  and  honorable  means 
to  present  such  defenses  as  the  law  of  the  land  permits,  jb 
the  end  that  no  one  may  be  deprived  of  life  or  liberty,  but 
by  due  process  of  law. 

14. — An  attorney  must  decline  in  a  civil  cause  to  conduct 
a  prosecution,  when  satisfied  that  the  purpose  is  merely  to 
harrass  or  injure  the  opposite  party,  or  to  work  oppression 
and  wrong. 

15. — It  is  bad  practice  for  an  attorney  to  communi(?ate  or 
argue  privately  with  the  judge  as  to  the  merits  of  his  cause. 

16. — Newspaper  advertisements,  circulars,  and  business 
cards,  tendering  professional  services  to  the  general  public, 
are  proper  ;  but  special  solicitation  of  particular  individuals 
to  become  clients  ought  to  be  avoided.  Indirect  advertise- 
ment for  business,  by  furnishing  or  inspiring  editorials  or 
press  notices,  regarding  causes  in  which  the  attorney  takes 
part,  the  manner  in  which  they  are  conducted,  the  importance 
of  his  positions,  the  magnitude  of  the  interests  involved, 
and  all  other  like  self-laudat  on,  is  of  evil  tendency,  and 
wholly  unprofessional. 

17. — Newspaper  publications  by  an  attorney  as  to  the 
merits  of  pending  or  anticipated  litigation,  call  forth  discus- 
sion and  reply  from  the  opposite  party,  tend  to  prevent  a  fair 
trial  in  the  courts,  and  otherwise  [prejudice  the  due  adminis- 
tration of  justice.  It  requires  a  strong  case  to  justify  such 
publications ;  and  when  proper,  it  is  unprofessional  to  make 
them  anonymously. 

18. — When  an  attorney  is  a  witness  for  his  client  except 
as  to  formal  matters,  such  as  the  attestation  or  custody  of  an 
instrument  and  the  like,  he  should  leave  the  trial  of  the 
cause  to  other  counsel.     Except  when  essential  to  the  ends 
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of  justice,  an  attorny  should  scrupulously  avoid  testifying  in 
Qourt  in  behalf  of  his  client,  as  to  any  matter. 

19. — The  same  reasons  which  make  it  improper  in  general 
for  an  attorney  to  testify  for  his  client,  apply  with  greater 
force  to  assertions,  sometimes  made  by  counsel  in  argument, 
of  personal  belief  in  the  client's  innocence  or  th3  justice  of 
his  cause.  If  such  assertions  are  habitually  made  they  lose 
all  force  and  subject  the  attorney  to  falsehoods ;  while  the 
failure  to  make  them  in  particular  cases  will  often  be  es- 
teemed a  tacit  admission  of  belief  of  the  client's  guilt,  or  the 
or  the  weakness  of  his  cause. 

20. — It  is  indecent  to  hunt  up  defects  in  titles  and  the 
like  and  inform  thereof,  in  order  to  be  employed  to  bring 
suit  ;  or  to  peek  out  a  person  supposed  to  have  a  cause  of  ac- 
tion, and  endeavor  to  get  a  fee  to  litigate  about  it.  Except 
where  ties  of  blood,  relationship  or  trust,  make  it  an  attor- 
ney's duty,  it  is  unprofessional  to  volunteer  advice  to  bring  a 
lawsuit  Stirring  up  strife  and  litigation  is  forbidden  by  law, 
and  disreputable  in  morals. 

21. — Communications  and  confidence  between  client  and 
attorney  are  the  property  and  secrets  of  the  client,  and  can 
not  be  divulged,  except  at  his  instance  ;  even  the  death  of 
the  client  does  not  absolve  the  attorney  from  his  obligation 
of  secrecy. 

22. — The  duty  not  to  divulge  the  secrets  of  clients  extend 
futher  than  mere  silence  b/  the  attorney,  and  forbids  accept- 
ing retainers  or  employment  afterwards  from  others  involv- 
ing the  client's  interests,  in  the  matters  about  which  the  con- 
fidence was  reposed.  When  the  secrets  or  confidence  of  a 
former  client  may  be  availed  of  or  be  material,  in  a  subse- 
quent suit,  as  the  basis  of  any  judgment  which  may  inju- 
riously afiFect  his  rights,  the  attorney  cannot  appear  in  tuch 
cause,  without  the  consent  of  his  former  client. 

23. — An  attorney  can  never  attack  an  instrument  or  paper 
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drawn  by  him  for  any  infirmity  apparent  on  its  face  ;  nor  for 
any  other  cause  where  confidence  has  been  repose  i  as  to  the 
facts  concerning  it.  Where  the  attorney  acted  as  a  mere 
conveyance,  and  was  not  consulted  as  to  the  facts,  and  un- 
known to  him,  the  transaction  amounted  to  a  violation  of  the 
crimina}  laws  he  may  assail  it  on  that  ground,  in  suits  be- 
tween third  persons,  or  between  parties  to  the  instrument 
and  strangers. 

24. — An  attorney  openly,  and  in  his  true  character,  may 
render  purely  prifessional  service*  before  committees,  re- 
garding proposed  legislation,  and  in  advocacy  of  claims  be- 
fore departments  of  the  gov  *rnment,  upon  the  same  princi- 
ples of  ethics  which  justify  his  appearance  before  the  courts  ; 
but  it  is  immoral  and  illegal  for  an  attorney  so  engaged  to 
conceal  his  attorneyship,  or  to  employ  secret  personal  solici- 
tations, or  to  use  means  other  than  those  addressed  to  the 
reason  and  understanding,  to  influence  action. 

26. — An  attorney  can  never  represent  conflicting  interests 
in  the  same  suit  or  t  ansaction,  except  by  express  consent  of 
all  so  concerned,. with  full  knowledge  of  the  facts.  Even 
then  such  a  position  is  embarrassing,  and  ought  to  be  avoided. 
An  attorney  represents  conflicting  interests  within  the  mean- 
ing of  this  rule,  when  it  is  his  duty,  in  behalf  of  one  of  his 
clients*  to  contend  for  that  which  duty  to  other  clients  in  the 
transaction  requires  him  to  oppose. 

26. — *»  It  is  not  a  desirable  professional  reputation  to  live 
and  die  with  —that  of  a  rough  tongue,  which  makes  a  man  to 
be  sought  out  and  retained  to  gratify  the  malevolent  feeling 
of  a  suitor,  in  hearing  the  other  side  well  lashed  and  villified." 

27. — An  attorney  is  under  no  obligation  to  minister  to  the 
malevolence  or  prejudices  of  a  client  in  the  trial  or  conduct 
of  a  cause.  The  client  can  not  be  made  the  keeper  of  the  at- 
torney's conscience  in  professional  matters.  He  cannot  de- 
mand as  of  right  that  his  attorney    shall  abuse  the  opposite 
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party  or  indulge  in  offensive  personalities.  The  attorney, 
under  the  solemnity  of  his  oath,  must  determine  for  himself 
whether  such  a  course  is  essential  to  the  ends  of  justice  and 
therefore  justifiable. 

28. — Clients  and  not  their  attorneys  are  the  litigants;  and 
whatever  may  be  the  ill-feeling  existing  between  clients,  it  is 
unprofessional  for  attorneys  to  partake  of  it  in  their  conduct 
and  demeanor  to  each  other,  or  to  suitors  in  the  case. 

29. — In  the  conduct  of  litigation  and  the  trial  of  causes, 
the  attorneys  should  try  the  merits  of  the  cause,  and  not  try 
each  other.  It  is  not  proper  to  allude  to,  or  comment  upon, 
the  personal  histoiy,  or  mental  or  physical  peculiarities  or 
idiosyncracies  of  opposite  counsel.  Personalities  should 
aWays  be  avoided,  and  the  utmost  courtesy  always  extend- 
ed to  an  honorable  opponent. 

30. — As  to  incidental  matters  pending  the  trial,  not  affect- 
ing the  merits  of  the  cause,  or  working  substantial  prejudice 
to  thi  rights  of  the  client,  such  as  forcing  the  opposite  attor- 
ney to  trial  when  he  is  under  affliction  or  bereavement;  forc- 
ing the  trial  on  a  particular  day  .to  the  serious  injury  of  the 
opposite  attorney,  when  no  harm  will  result  from  a  trial  at  a 
different  time;  the  time  allowed  for  signing  a  bill  of  excep- 
tions, crossing  interrogatories,  and  the  like;  the  attorney  must 
be  allowed  to  judge.  No  client  has  a  right  to  demand  that 
his  attorney  shall  be  illiberal  in  such  matters,  or  that  he 
should  do  anything  therein  repugnant  to  his  own  sense  of 
honor  and  propriety;  and  if  such  a  course  is  insisted  on,  the 
attorney  should  retire  from  the  cause. 

31. — Where  an  attorney  has  more  than  one  regular  client, 
the  oldest  client  in  the  absence  of  some  a6;reement  should 
have  the  preference  of  retaining  the  attorney,  as  against  his 
other  clients  in  litigation  between  them. 

32. — The  miscarriages  to  which  justice  is  subject,  and  the 
uncertainty  of  predictine  results,  admonish  attorneys  to  bewaro 
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of  bold  and  confident  assurances  to  clients,  especially  where 
the  employment  depends  upon  the  assurance,  and  the  case  is 
not  plain. 

33. — Prompt  preparation  for  trial,  punctuality  in  answering 
letters  and  keeping  engagements,  are  due  from  an  attorney  to 
his  client,  and  do  much  to  strengthen  their  confidence  and 
friendship. 

34. — An  attorney  is  in  honor  bound  to  disclose  to  the  client 
at  the  time  of  retainer,  all  the  circumstances  of  his  relation  to 
the  parties,  or  interest  or  connection  with  the  controversy, 
which  might  justly  influence  the  client  in  the  selection  o.f  his 
attorney.  He  must  decline  to  appear  in  any  cause  where 
his  obligation  or  relations  to  the  opposite  parties  will  hinder 
or  seriously  embarrass  the  full  and  fearless  discharge  of  all  his 
duties. 

35. — ^An  attorney  should  endeavor  to  obtain  full  knowledge 
of  his  client's  cause  before  advising  him,  and  is  bound  to  give 
him  a  candid  Opinion  of  the  merits  and  probable  result  of  his 
cause.  When  the  controversy  will  admit  of  it,  he  ought  to 
seek  to  adjust  it  without  litigation,  if  practicable. 

36. — Where  an  attorney,  during  the  existence  of  a  rela- 
tion, has  lawfully  made  an  agreement  which  binds  his  client, 
he  can  not  honorabry  refuse  to  give  the  opposite  party  evi- 
dence of  the  agreement,  because  of  his  subsequent  discharge 
or  instructions  to  that  effect  by  his  former  client. 

37. — Money  or  other  trust  property  coming  into  the  posses- 
sion of  the  attorney  should  be  promptly  reported,  and  never 
commingled  with  his  private  property  or  used  by  him,  except 
with  the  client's  knowledge  and  consent. 

38. — Attorneys  should,  as  far  as  possible,  avoid  becoming 
either  borrowers  or  creditors  of  their  clients;  and  they  ought 
scrupulously  to  refrain  from  bargaining  about  the  subject 
matter  of  their  litigation,  so  long  as  the  relation  of  attorney 
and  client  continues. 
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39. — Natural  solicitude  of  clients  often  prompts  them  to 
oflfer  assistance  of  additional  counsel.  This  should  not  be 
met,  as  it  sometimes  is,  as  evidence  of  want  of  confidence;  biit. 
after  advising  frankly  with  the  client,  it  should  be  left  to  his 
determination. 

40.-Important  agreements  affecting  the  rights  of  clients 
should,  as  far  as  possible,  be  reduced  to  writing;  but  it  is  dis- 
honorable to  avo'd  performance  of  an  agreement  fairly  made, 
because  not  reduced  to  writing,  as  required  by  rules  of  court. 

41. — An  attorney  should  not  ignore  known  customs  or 
practice  of  the  bar  or  of  a  particular  court,  even  when  the  law 
permits,  without  giving  opposing  counsel  timely  notice. 

42. — An  attorney  should  not  atteinpt  to  compromise  with 
the  opposite  party,  without  notifying  his  attorney,  if  practi- 
cable. 

43. — When  atto»'neys  jointly  associated  in  a  cause  can  not 
agree  as  to  any  matter  vital  to  the  interest  of  the  client,  the 
course  to  be  pursued  should  be  left  to  his  determination.  The 
client's  decision  should  be  cheerfully  acquiesced  in  unless  the 
nature  of  the  difference  makes  it  impracticable  for  the  attor- 
ney to  CO  operate  heartily  and  effectively;  in  which  event,  it 
is  his  duty  to  be  asked  to  be  discharged. 

44. — An  attorney  coming  into  a  cause  in  which  others  are 
employed,  should  give  notice  as  soon  as  practicable,  and  ask 
for  a  conference,  and  if  the  association  is  objectionable  to  the 
attorney  already  in  the  cause,  the  other  attorney  should  de- 
cline to  take  part,  unless  the  first  attorney  is  relieved. 

45. — An  attorney  ought  not  to  engage  in  discussion  or  ar- 
guments about  the  merits  of  the  case  with  the  opposite  party, 
without  notice  to  his  attorney. 

46. — Satisfactory  relations  between  attorney  and  client  are 
best  preserved  by  a  frank  and  explicit  understanding  at  the 
outset,  as  to  the  amount  of  the  attorney's  compensation;  and 
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where  it  is  possible,   this   should   always  be  agreed  on  in  ad- 
Tauce, 

47. — In  general  it  is  better  to  yield  something  to  a  client's 
dissatisfaction  at  the  amount  of  the  fee,  though  the  sum  be 
reasonable,  than  to  engage  in  a  law  suit  to  justify  it,  which 
ought  always  to  be  avoided,  except  as  a  last  resort  to  prevent 
imposition  or  fraud. 

48. — Men,  as  a  rule,  overestimate  rather  than  under  value 
the  worth  of  their  services,  and  attorneys  in  fixing  their  fees 
should  avoid  charges  which  unduly  magnify  .the  vahic  of  their 
advice  and  services,  as  well  a*  those  whicli  practically  belittle 
«them.  A  client's  ab'lity  to  pay  can  nev.er  justify  a  charge 
for  more  than  the  service  is  worth;  though  his  po\ierty  may 
require  a  less  charge  in  many  instances,  and  sometimes  none 
at  all. 

49. — An  attorney  may  charge  a  regular  client,  who  entrusts 
him  with  all  his  business,  less  for  a  particulai;  service  than  he 
would  charge  a  casual  client  for  like  services.  The  eKment 
of  uncertainty  of  compensation  where  a  contingent  fie  is 
agreed  on,  justifies  higher  charges  than  where  com]>ensation 
is  assured. 

50. — In  fixing  fees  the  following  elements  should  be  con- 
sidered :  First.  The  time  and  labor  required,  the  novelty  and 
difficulty  of  the  questions  involved,  and  the  skill  requisite  to 
properly  conduct  the  cause.  2d.  Whether  the  particular  case 
will  debar  the  attorney's  appearance  for  others  in  cases  likely 
to  arise  out  of  the  transaction,  and  in  which  there  is  a  rea- 
sonable expectation  that  the  attorney  would  otherwise  be  em- 
ployed; and  herein  of  the  loss  of  other  business  while  employed 
in  the  particular  case,  and  the  antagonism  with  other  clients 
growing  out  of  the  employment.  3d.  The  customary  charges 
of  the  bar  for  similar  services.  4th.  The  real  amount 
involved    and    the   benefit    resulting    from     the     services. 
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5th.  Whether  the  compensation  wa3  contingent  or  assurod. 
.6th.  Is  the  client  a  regular  one,  retaining  the  attorney  in  all 
his  business?  JNo  one  of  these  considerations  '^is  in  itself 
controlling.  They  are  mere  guides  in  ascertaining  what  the 
service  was  really  worth  ;  and  in  fixing  the  amount  it  should 
never  be  forgotten  that  the  profession  is  a  branch  of  the  ad- 
ministration of  justice  and  not  a  mere  money  getting  trade, 

51. — Contingent  fees  may  be  contracted  for;  but  they  lead 
to  many  abuses,  and  certain  compensation  is  to  be  preferred. 

52. — Casual  and  slight  services  should  be  rendered  without 
charge  by  one  attorney  to  another  in  his  personal  cause ;  but 
when  the  service  goes  beyond  this,  an  attorney  may  be  charged 
as  other  clients.  Ordinary  advice  and  services  to  the  family 
of  a  deceased  attorney  should  be  rendered  without  charge  in 
most  instances ;  and  where  the  circumstances  make  it  proper 
to  charge,  the  fees  should  generally  be  less  than  in  cases  of 
ither  clients. 

53. — Witnesses  jand  suitors  should  ke  treated  with  fairness 
and  kindness.  When  essential  to  the  ends  of  justice  to  ar- 
i^aign  their  conduct  or  testimony,  it  should  be  done  without 
villification  or  unneccessary  harshness.  Fierceness  of  man- 
ner and  uncivil  behavior  can  add  nothing  to  the  truthful  dis- 
section of  a  false  witness's  testimony  and  often  rob  deserved 
strictures  of  proper  weight. 

54. — It  is  the  duty  of  the  court  and  its  officers  to  provide 
for  the  comfort  of  jurors.  Displaying  special  concern  for 
their  comfort,  and  volunteering  to  ask  favors  for  them,  while 
they  are  present — such  as  frequent  motions  to  adjourn  trials, 
or  take  a  recess,  solely  on  the  ground  of  the  jury's  fatigue,  or 
hunger,  and  uncomfortablencsd  of  their  seats,  or  the  court 
room,  and  the  like — should  be  avoided.  Such  intervention 
of  attorneys,  when  proper,  ought  to  bo  had  privately  with  the 
court ;  whereby  there  will  be  no  appearance  of  fawning  upon 
the  jury,   nor   ground  for  ill-feeling  of  the  jury  towards  the 
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court  or  opposite  couusel,  if  such  requests  are  denied.  For 
like  reasons,  one  attorney  should  never  ask  another  in  the 
presence  of  the  jury,  to  consent  to  its  discharge  or  dispersion; 
and  when  such  a  request  is  made  by  the  court,  the  attorneys, 
without  indicating  their  preference,  should  ask  to  be  heard 
after  the  jury  withdraws. 

56. — An  attorney  ought  never  to  converse  privately  with 
jurors  about  the  case  ;  and  must  avoid  all  unnecessary  com- 
munication, even  as  to  matters  foreign  to  the  cause,  both  be- 
fore and  during  the  trial.  Any  other  course,  no  matter  how 
blameless  the  attorney's  motives,  gives  color  to  the  imputing 
evil  designs,  and  often  leads  to  scandal  in  the  administration 
of  justice. 

56. — ^An  attorney  assigned  as  counsel  for  an  indigent  pris- 
oner ought  not  to  ask  to  be  excused  for  any  light  cause,  and 
should  alwas  be  a  friend  to  the  defenceless  and  oppressed. 
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FORMER  PRESIDENTS. 


♦WALTER  ;L.  BRAGG, 
January  20, 1879,  to. December  4,  1879. 

EDMUNP  W..PETTUS, 
December  4, 1879,  to  December  2,  1880 

*JOHN  LITTLE  S^ITH, 
December  2,  1880,  to  December  30,  1881. 

♦EDWARD  A.  O'NEAL, 
December  30, 1881,  to  November  29, 1882. 

♦M.  L.  STANSEL, 
November  29, 1882,  to  August  2, 1883. 

*HENRY  C.  SEMPLE. 
August  2, 1883,  to  August  7,  1884. 

*N.  H.  R.  DAWSON, 
August  7,  1884,  to  December  3, 1884: 

•WILLI  \M  H.  BARNES, 
December  3,  1884,  to  December  3.  1885. 

♦WILLIAM  M.  BROOKS, 
December  3,  1885,  to  December  2,  18b6. 

*HENRY  C.  TOMPKINS, 
December  2, 1886,  to  December  15,  1887. 

♦WILBUR  F.  FOSTER, 
December  15, 1887,  to  December  20, 1888. 

MILTON  HUMES, 
December  20,  1888,  to  August  1,  1889. 

•THOMAS  H    WATTS. 
August  1,  1889,  to  August  7,  1890. 

HANNIS  TAYLOR, 
August  7,  1890,  to  July  9,  1891. 

"Deceased. 
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A.  B.  M'EACHIN, 
July  9,  1891,  to  July  7,  1892. 

♦A.  C.  HARGROVE, 
July  7,  1892,  to  July  6,  1893. 

J.  R.  DOWDELL, 
July  6,  1893,  tojuly  11,  1894. 

JAMES  E.  WEBB, 
July  11,  1894,  to  July  11,  1895. 

•DANIEL  S.  TROY, 
July  11,  1895,  to  September  25,  1895. 

♦RICHARD  C.  JONES, 
First  Vice-President,  acted  as  President 

from  the  death  of  Col.  Troy, 
September  25, 1895,  to  August  6,  1896. 

RICHARD  H.  CLARKE, 
August  6,  1896,  to  July  1,  1897. 

JOHN  P.  TILLMAN. 
July  1,  1897,  to  June  18, 1898. 

♦JOHN,D.  ROQUEMORE, 
June  18,  1898,  .to  June  17,  1899. 

JOSEPH  J.  WILLETT, 
June  17,  1899,  to  June  16,  1900. 

THOMAS  G.'JONES, 
June  16, 1900,  to  June  29, 1901. 

EDWARD   L.  RUSSELL, 
June  29,  1901,  to  July  5,  1902. 

LAWRENCE  COOPER, 
July  5,  1902,  to  June  20,  1903. 

EDWARD  deGRAFFENRIED, 
June  20,  1903. 


•Deceased. 
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OFFICERS  OF  THE  ASSOCIATION. 
1903-1904. 


PBESIDBNT  : 

ED.  dbGRAFFENRIED,    Greensboro. 

VICB-PRESIDBNTfl : 

JOHN  B.  Knox,  Anniston,      Horace  Stringpellow,  Montgomery, 
W.  B.  Bankhead,  Huntsville,       J.  Manly  Foster,  Tuscaloosa,; 
J.  W.  Gray,  Mobile. 

8EGRBTABT  AND  TBEASURBR  : 
ALEX.  TROY,  Montgomery. 

EZEOUnVB   GOMMITTEB: 

S.  H.  Dent,  Jr.,  Chairman, 

B.  P.  Crum,  Wm.  M.  Blakbt, 

Gaston  Gunter,  Alex.  Troy,  Ex-offido. 

obntbal  oounoil: 

Thomas  R.  Roulhac,  Chairman,  Sheffield, 
W.  W.  Callahan.  Decatur,  E.  K.  Campbell,  Birmingham, 

A.  S.  VANdeGRAPP,  Tuscaloosa,     Charles  P.  J  iNhs,  Montgomery, 
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COMMITTEES. 
1903-1904. 


On  Jubisprudengb  and  Law  Rbfobm  : 

Charles  G.  Brown,  Chairman  Rirmingham. 

Paul  Speake '. Huntsville. 

W.  H.  Thomas Montgomery . 

C.  B.  Verner Tuscaloosa. 

J.H.  Nathan Sheffield. 

On  Judicial  Administbation  and  Remedial  Pbogedube: 

John  C.  Anderson,  Chairman Demopolis. 

N.  D.  Deoson Lafayette* 

A.  H.  Alston Clayton. 

A.  D.  Sayre Montgomery. 

P.  H.  Pitts Selma. 

On  Legal  Education  and  Admission  to  the  Bar: 

W.  S.  Thorington,  Chairman Tuscaloosa. 

James   Weatherly Birmingham. 

A.  S.  Van  deGraaff. Tuscaloosa. 

John  C.  Eyster • New  Decatur. 

D.  P.  Bestor,  Jr Mobile. 

On  Gobrespondencb  : 

F.  G.  Bromberg,  Chairman Mobile. 

W.  B.  Bankhead Huntsville. 

M.  SoUie  Ozark. 

Lee  C.  Bradley Birmingham. 

W.   W.  Callahan ,   Decatur. 

On  Legislation: 

J.  J.   Mayfield,   Chairman Tuscaloosa. 

R.  F.  Ligon  .., Montgomery. 

Ray  Rushton Montgomery. 

W.  B.  Oliver Tuscaloosa. 

S.  L.  Brewer .Tuskegee. 
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On  Publication: 

ThomaB  M.  Owen,  Chairman Montgomery. 

J.  T.  Ashcraft V  lorence. 

S.  L.  Cox Carrollton. 

Robert  L.  Hipp Cullman. 

Leon  Weil Montgomery. 

On   Grievances: 

A.  G.  Smith,  Chairman Birmingham. 

R.  H.   Clarke Mobile. 

John  G.  Winter Montgomery. 

L.  E.  Jeffries Selma. 

George  P.  Jones Florence. 

On  Local  Bar  Associations  : 

Phares  Coleman,  Chairman, Montgomery. 

J.  A.  W.  Smith Birmingham. 

R.  L  Harmon Montgomery. 

R.  C.   Brickell  Huntsville. 

N.  E.  Stallworth Mobile. 

On  Legislative  Enactment: 

George  P.  Harrison,  Chairman Opelika. 

W.   I.    Bullock Russellville. 

J.  Manly  Foster Tuscaloosa. 

Delegates  to  American  Bar  Association: 

Samuel  D.  Weakley Birmingham. 

Lawrence  Cooper Huntsville. 

Louis  E.  Jeffries Selma. 
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HONORARY   MEMBERS. 


Hon.   T.  W.   COLBMAN, 

Hon.  T.  N.  McUlellan. 
Hon.  S.  D.  Thompson.  N.  Y. 
Hon   George  Hoadly,  N.  Y. 
Hon.  John  F.  Dillon,  N.  Y. 
Hon.  J.  R.  DowoBLL, 
Hon.  H.  A.  Sharpe, 

Hon.   H.   M.   SOMMBRVILLB,      < 

Hon.  R.  W.  Walker, 
Hon.  I.  M.  Falkner, 
Hon.  Thos.  G.  Jones, 


Hon.  Jon.  Hapalson, 

Hon.  H.  T.  TouLMAN, 

Hon.  S.  B.  ToNEY,  Ky. 

Hon   Alexander  C.  King,  Ga. 

Hon.  Wm.  J.  Curtis,  N.  Y. 

Hon.  J.  R.  Tyson, 

Hon.  D.  D.  Shelby, 

Hon.  H.  A.  Herbert,  D.  C. 

Hon.  J.  R.  Lamar,  Ga. 

Hon.  Edw'd  M.  ShEpard,  N.  Y. 


MEMBERS,  I903-I904. 

Alston,  A.  H Clayton. 

Anderson,  J.  C Demopolis. 

Ashcraft,  J.  T. Florence. 

Austin.  H ; ...Mobile. 

Bankhead,  W.  B Huntsville . 

Bestor,  D.  P Mobile. 

Bestor,  D.  P.  Jr .Mobile. 

Blakey,  Wm.  M Montgomery. 

Boykin,  W.  J Gadsden. 

Bracy  y,  Lee  C Birmingham . 

Brannen,  E.  R Troy. 

Brandon,  W.  W Tuscaloosa. 

Brewer,  S.  L Tuskegee. 

Brickell,  R.  C Huntsville. 

Bricken,  C.  R Luverne . 

Bromberg,  F.  G Mobile. 

Brown,  Charles  Q Birmingham. 

Bullock,  W.I ^. Russellville . 

Cafley.F.G New  York,  N.  Y. 

Callahan,  W.  W Decatur. 

Caldwell,  John  M Anniston. 

Campbell,  £.  K Birmingham* 
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Chambers,    W.  L Washington,   D.  C. 

Clarke,  R.  H Mobile. 

Coleman,    Daniel Huntsville. 

Coleman,   Phares Montgomery. 

Cooper,  Lawrence Huntsville. 

Cox,  Samuel  L Carrollton. 

Crura,    Benjamin  P Montgomery. 

Davison,  J.  M Brewton. 

deGraffenried,  E Greensboro . 

Denson,  N.  D Lafayette. 

Dent,  S.  H.,  Jr Montgomery. 

Evans,  A.  A *. Clayton. 

Evans,  G!  A Birmingham . 

Evins,  R.  B .' Greensboro. 

Eyster,  John  C Decatur. 

Ferg:uson,  C.  W Birmingham . 

Fitts,  W.  C Mobile. 

Fitzpatrick,  Alva Montgomery. 

Foster,  H.  B Tuscaloosa. 

Foster,  J.   M Tuscaloosa . 

Francis,  W.  R Decatur. 

Gipson,  H.  E Prattville . 

Graham,  E.  A Montgomery. 

Gray,  James  W Mobile. 

Gunter,  W.  A Montgomery. 

Gunter,  Gaston Montgon»ery. 

Harmon,  R.  L Montgomery. 

Harrison,   George  P Opelika.  "^ 

Heflin,  J  Thos Lafayette. 

Hinton,  Isaac  R Carrollton . 

Hipp,  Robert  L Cullman. 

Holloway,  J.  L Montgomery. 

Hundley,  O.  R Huntsville. 

Hu mes,   Milton Huntsville . 

Jeffries,  Louis  E Selma . 

John,  S.  W Birmingham. 

Jones,  Charles  P Montgomery. 
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Tones,  George  W Montgomery. 

Jones,   George  P Florence . 

king,  J.  C Huntsville . 

Kirk,  J.  T .' Tuscumbia. 

Kirkland,  W.  W Ozark. 

Knox,  John  B Anniston . 

Lane,  L.  M  ^Greenville. 

Lanier,  C.  A. Jr Montgomery. 

Latady,  A Birmingham . 

Lee,  W.  L Columbia. 

LeGrand,  M.  P Montgomery. 

Letcher,  J.  T Montgomery. 

Ligon,  R.  F Montgomery. 

London,  A.  T Birmingham . 

London.  John Birmingham . 

Lowe,  R.  J Birmingham. 

Lull,  Frank  W Wetumpka. 

Martin,  W.  L Montgomery . 

Massie,  P.  C Montgomery. 

Mayfield,  J.  J Tuscaloosa. 

McGuire,  Wm.  C Montgomery. 

Mclntyre,  C.  P Montgomery. 

Mallory,  H.  S.  D Selma. 

Moore,  George  F  Montgomery . 

Moseley,  L.  M Union  Springs. 

Mullins,  Tipton Clanton. 

Murphy,  J.  Jr Huntsviile . 

Nathan,  J.  H Sheffield. 

Oliver,  W.  B Tuscaloosa . 

Owen,  Thomas  M Montgomery . 

Parker,  George  H Cullman. 

Parks.  R.  H Troy. 

Peach,  George  W Clayton. 

Pearson,  R.  H Birmingham. 

Pearson,  W.  W Montgomery . 

Pettus,  E.  W : Selma. 

Pitts,  P.  H Selma . 
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Pleasants,  Shelby  S Huntsville. 

Pugh,  Jno.  C ..Birmiagham. 

Pufifoy,  F.  M Birmingham . 

Rabb,  C.  S Evergreen. 

Reese,  W,  S Montgomery . 

Richardson,  J.  C: Gr        i  e. 

Rivers,  E.  R , Birmingham. 

Roulhac,  Thomas  R sh»  ffield . 

Rushion,   Ray Montgomery. 

Russell,   E.  L Mobile. 

Sanders.  J.  F Elba. 

Sanders,  W.  T. .   Athens. 

Sayre,  A.  D Montgomery . 

Screws,  W.  W Montgomery . 

Smith,  A.  G h  rmingham 

Smith,  Mac.  A Prattville. 

Smith,  J  A.  W Birmingham. 

Smith,  John  V .Montgomery. 

Sollie,  M Ozark. 

Speake,  Paul Huntsville. 

Stall  worth,  N.  E Mobile . 

Steele,  N.   L Huntsville. 

Steiner,  R.  E -. Montgomery . 

Sternfield,  Jalias Montgomery. 

Stewart,  James  H Marion . 

Stringfellow,  H . . . , Montgomery . 

Tayloe,  W.  H Unimtown . 

Taylor.  Hannis Washington,  D.  C. 

Thorington,  W.  S Tus  :aloc  aa. 

Thomas,  W.  H Montgomery. 

Tillman,  John  P Birmingham . 

Tomlinson,  John  W Birmingham . 

Trotter,  James Bessemer. 

Troy,  Alexander. Montgomery. 

Van  de  Graaff,  A.  S Tuscaloosa. 

Vemer,  C.  B Tuscaloosa. 

Weakley,  S.  D Birmingham. 

Weatherly,  James Birmingham. 
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Webb,  James  B  Birming^ham. 

Weil,  Leon  .. '. ^fontgOII}ery. 

Weil,  Lee  H Montgomery. 

Wiley,  A.  A Montgomery. 

Wilson,  Massey Montgomery. 

White,  F.  S Birmingham . 

Willett,  J.  J  Anniston. 

Winter,  John  G Montgomery. 

Wood.  J.  E Tuskegee. 

Wood,  8.  A Birmingham. 
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PROCEEDINGS. 


I 


!  Hall  of  the  House  op  Representatives, 

i  Montoomert,  Ala,,  July  8tb,  1904. 


^^  The  TweQty-SeveQth  Annual  Meeting  of  the  Alabama 

*  State  Bar  Association  was  called  to  order  by  tbe  President, 

'  Edward  deGrafienried,  Esq  ,   in  the  Hall  of  tbe  House  of 

Representatives  in  the  Capitol  at  Montgomery,  Alabama, 
at  10  o'clock,  A.  M.  on  Friday,  July  8th,  1904. 

Mr.  Roulhac: 

Mr.  President:  As  Chairman  of  tbe  Central  Council,  I 
present  tbe  following  applicants  whom  the  Central  Council 
recommend  for  election  as  members  of  the  Association  : 

Thomas  L.  Sowell,  C.  S.  McDowell,  Henry  R.  Dill,  Vas- 
sar  L.  Allen,  John  A.  Elmore,  Robt.  Tyler  Qoodwyn, 
Armstead  Brown,  Bernard  Harwood,  John  McKinley,  L. 
K.  Pounders,  W.  F.  Hogue,  A.  W.  Stewart,  W.  O  John- 
son,  E.  W.  Faith,  C.  E.  Crenshaw,  Daniel  Partridge,  Jr., 
Henry  Fitts,  Alex.  D.  Pitts,  John  B.  Tally,  D.  |S.  Haus- 
man,  P.  A.  McDaniel,  E.  H.  Foster,  Jr.,  Qeo.  P.  Cooper, 
W.  A.  Crowe,  W.  H.   Standifer,  Allen   J.  Roulhac,  J.  L. 

r  Andrews,  Walker  Percy,  J.  W.  Davidson,  Robt.  H.  Wil- 

hoyte,  Jonathan  R.  Thomas. 

Mr.  Blakey  moved  that  the  Secretary  of  the  Association 
cast  the  ballot  of  the  Association  for  the  gentlemen  named 
in  the  report. 
Motion    adopted,    and  Secretary  cast  tbe  ballot  ot  the 
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ABsociation,   and   the   President   declared  the  applicants 
elected. 

Mr.  W.  H.  Thomas: 

Mr.  President:  At  this  time  I  have  a  motion  which  I 
think  should  come  before  the  exercises  of  the  day.  The 
Secretary  has  informed  us  through  the  press  that  there 
are  certain  delegates  to  be  selected  by  the  Association  to 
the  Universal  Congress  of  Lawyers  and  Jurists.  I  move 
that  the  President  of  this  Association  appoint  the  dele- 
gates, and  include  among  them  the  President  and  the 
Secretary  of  this  Association. 

Mr.  Roulhac: 

I  second  the  motion.  I  understand  the  present  Presi- 
dent. 

Mr.  W.  H.  Thomas: 

Yes;  and  I  will  ask  the  gentleman  to  put  the  motion  to 
the  Association. 

The  President: 

The  Secretary  desires  to  make  a  statement  before  the 
motion  is  put. 

The  Secretary: 

Mr.  President:  For  the  information  of  the  members  of 
the  Association  I  will  state  that  this  communication  came 
from  the  Secretary  of  the  Executive  Committee  of  the 
Universal  Congress  of  Lawyers  and  Jurists,  which  I  will 
read  to  the  Association. 

Motion  adopted  unanimously. 

The  President: 

I  will  announce  the  delegates  later. 
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The  next  order  of  business  is  reading  the  address  by  the 
*  President,  which  I  will  now  read: 

(^Appendix.') 
The  President: 

The  next  order  of  business  is  report  of  the  Treasurer: 
The  Treasurer  then  read  his  report. 

TREASURER'S  REPORT.. 

Montgomery,  Ala.,  July  8th,  1904. 

Mr.  President  and  Gentlemen  of  the  Association: 

The  Treasarer  submits  the  following  report  of  the  finances  of  the 
Association  for  the  year  ending  July  8th,  1904: 

RECEIPTS. 

To  balance  on  hand  at  meeting,  Jane  19th,  1903 |  555  50 

To  cash  received  from  annual  dnes 745  00 

Total 11,300  50 

DISBURSEMENTS. 
1908. 

June  19  Expenses  at  meeting |     4  50 

Jane  28  Dinner  at  Lake  on  20th .   .        214  95 

Jane  80  Stenographer 12  50 

Jaly  13  Postage 2  00 

Aag.    4  Postage 100 

Sept.    1  Woodmff  Co.,  Letter  Heads 2  00 

Sept  21  Postage 2  00 

Dec.    8  Woodraff  Co.,  500  copies  Proceedings 

26th  Annaal  Meeting 204  00 

Dec.    8  Ezpressage  and  Postage   copies    sent 

President  for  distribation 2  45 

Dec.  14  Postage  on    Copies   Proceedings,    dis- 

tribated 2100 

1904. 

Feb.    2  Postage 100 

Feb.  28  Woodraff  Co.,  Circnlar  Notice  of  Daes.  2  00 

Feb.  26  Postage  on  Same 3  00 

M'ch  4  A.  C.  Crawford,  Clerk  Cir.  Coart,  Hen- 
ry Coanty  in  settling  costs  in  disbar, 
proceedings  |Jos.  P.  Pelham 20  00 
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M'ch22  Bookof  draftB 25 

M'ch28  Letter  file 26 

Ap'l    27  Postage 2  00 

May     1  Expense  Collection  of  Drafts 7  30 

Jane    1  Expenses  Secretary  4  trips  to  Birming- 
ham to  attend  meeting  Cen.  Ck)nncil . .  12  00 

Jnne  10  Postage 1  00 

Jnne  21  Postage  on    Programs  27th    Annual 

Meeting 5  00 

July    2  Postage 1  00 

July    2  L.  &  N.  B.  B.  Ck).,  train  to  Lake,  Satur- 
day, 9th  inst 40  09 

July    5  Woodruff  Co  ,  Programs,  Bnv.  Cards. .  4  76 

July    5  Mont.  Shoot.  Club— Bent  Lake  on  9th.  15  00 

July    7  Secretary's  Salary  to  July  1st 300  00        |8dO  95 

The   balance  remaining  on  hand  is $419  55 

Alexander  Troy,  Treasurer. 
Audited  and  approved  July  7th,  1904. 

Wm.  M.  Blake y, 
Gaston  Gunter, 
Sub.  Committee  of  Exeoutiye  Committee. 

On  motion  the  report  was  received  and  filed. 
The  President: 

The   next  order  of  business  is  the  report  of  Executive 
Committee* 
Mr.  Crum: 

REPORT  OF  THE  EXECUTIVE  COMMITTEE. 

This  Committee  begs  leave  to  submit  the  following  report: 

It  has  held  meetings  from  time  to  time,  as  the  necessities  of  the  As- 
sociation demanded,  for  the  transact  ion  of  such  business  as  came  into 
its  hands. 

The  Committee  has  examined  the  accounts  of  the  Treasurer  through 
a  sub-committee  composed  of  Messrs.  Gaston  Gunter  and  W.  M. 
Blakey  who  audited  the  books  and  checked  the  vouchers  and  found 
the  same  correct,  in  every  particular,  as  well  as  neatly  and  properly 
kept. 

The  Committee  selected  the  8th  and  9th  of  July  as  the  dates  for  the 
meeting,  and  the  place  of  meeting  was  fixed  at  Montgomery.  This 
seemed  to  be  the  most  convenient  time  on  account  of  the  session  of 
the  various  courts. 
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The  Committee  invited  the  Honorable  Fabins  H.  Basbee  of  North 
Carolina  to  deliver  the  annual  address  bofore  the  Association.  We 
congratulate  the  Association  upon  the  acceptance  of  the  invitation  by 
so  distinguished  a  citizen  and  able  lawyer  of  our  sister  State. 

The  Committee  also  invited  various  members  of  the  Bar  to  read  pa- 
pers before  the  Association,  a  number  of  whom  have  accepted,  as 
shown  by  the  program  sent  out  by  the  Secretary,  and  published  in  the 
dfferent  papers  of  the  State. 

Since  our  last  meeting  three  members  of  the  Association  have  died: 
Hon.  W.  I  Bullock,  of  Bussellville,  Judge  John  G.  Winter  and  Capt. 
Edward  A.  Graham,  of  Montgomery,  Alabama. 

We  recommend  the  appointment  of  a  comniittee  for  the  purpose  of 
preparing  memorial  sketches  of  these  distinguished  members  of  our 
Association,  the  same  to  be  published  in  our  proceedings. 

The  Committee  has  made  arrangements  for  a  dinner,  according  to 
the  usual  custom,  to  be  given  to  the  members  of  the  Association  at 
Jackson's  Lake,  on  Saturday,  the  9th  inst.  A  special  train  will  leave 
the  Union  Depot  at  ten  o'clock  and  the  meeting  will  be  held  at  the 
Lake  on  that  day. 

We  congratulate  the  Association  upon  the  information  we  have  that 
a  number  of  applications  will  be  made  for  membership  at  this 
meeting. 

The  object  of  the  Association  is  of  such  a  high  character  that  every 
member  of  the  Alabama  Bar  should  also  be  a  member  of  this  Associa- 
tion. This  body  has  long  had  the  power  of  instituting  disbarment 
proceedings  and  under  a  recent  Act  of  the  Legislature  it  has  been 
made  the  duty  of  the  various  prosecuting  officers  of  the  State  to 
begin  and  conduct  disbarment  prrxseedings  through  this  Association. 
This  law  has  already  borne  good  fruit. 

With  the  law  now  in  existence  relative  to  admission  to  the  Bar,  and 
the  power  in  the  State  Bar  Association  to  compel  the  prosecuting  at- 
torneys of  the  State  to  prosecute  disbarment  proceedings,  it  can  only 
be  a  question  of  time  when  the  Alabama  Bar  will  become  rid  of  all 
objectionable  cnaracters,  if  such  there  be,  as  well  as  maintain  a  high 
standard  of  admission  which,  in  the  end,  should  make  it  rank  even 
higher  than  it  has  in  its  glorious  past. 

Respectfully  submitted, 

S.  H.  Dent,  Jr.,  Chairman, 
B.  P.  Crum, 
W.  M.  Blakey, 
Gaston  Gunter, 
ALEX.  Troy,  Ex-Offido, 

Executive  Committee. 
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On  motion  the  report  was   received  and  filed. 
Mr.   Blakey: 

Mr.  President:  I  move  that  a  committee  of  five  be  ap- 
pointed to  nominate  oificers  of  the  Association  for  the  en- 
suing year,  and  make  their  report  to  the  Association 
tomorrow. 

Motion  was  pat  to  the  Association  and  adopted. 

The  President: 

1  have  received  a  letter  from  Hon.  Charles  G.  Brown, 
stating  that  he  could  not  be  present,  and  for  that  reason 
the  report  of  the  Committee  on  Jurisprudence  and  Law 
Reform  is  not  ready  at  this  time.  There  has  been  for- 
warded, however,  a  report  by  Hon.  John  0.  Anderson, 
Chairman  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure.  I  suggest  that  the  Secretary 
read  that  report  now. 

On  motion  of  the  Secretary  the  reading  of  the  report 
was  postponed  until  the  evening  session,  and  the  Asso- 
ciation took  a  recess  of  fifteen  minutes  in  order  that  the 
members  might  be  presented  to  Hon.  F.  H.  Busbee. 

The  President: 

The  next  order  of  business  is  the  Annual  Address  ot 
Hon.  Fabius  H.  Busbee,  of  North  Carolina,  on  "The 
Southern  Lawyer  and  the  Negro." 

The  Secretary: 

I  move  the  appointment  of  a  Committee  of  three  to 
escort  Mr.  Busbee  to  the  stand. 

The  motion  was  adopted. 

The  President  appointed  as  a  committee  of  escort 
Messrs.  Alex.  Troy,  Thomas  R.  Roulhac  and  Alex.  T. 
London. 
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.  The  President: 

Gentlemen  of  the  Association:  I  am  informed  that 
Judge  Hoalhuc  and  Mr.  Bnsbee  were  boys  together,  and  I 
request  that  Judge  Roulhac  introduce  him  to  this  Asso- 
ciation: 

Mr.  Koulhae: 

Mr.  President  and  Gentlemen  of  the  Association:  It  is 
a  very  great  pleasure  indeed  to  present  to  you  the  orator 
upon  this  occasion,  not  only  on  my  own  account  per- 
sonally in  meeting  him  again,  but  because  I  know  how 
much  pleasure  and  enjoyment  he  will  give  this  Associa- 
tion. I  have  known  him  all  his  days,  man  and  boy— I 
will  not  say  how  many  those  days  have  been  on  account 
of  both  of  us — but  in  his  youth  he  made  every  effort  to 
acquire  learning,  to  become  useful  and  an  honored  citizen 
of  his  own  State,  and  in  all  the  days  which  have  suc- 
ceeded he  has  verified  the  promise  of  his  youth.  I  present 
to  you,  Mr.  President,  Ladies  and  Gentlemen,  the  Hon. 
Fabius  H.  Busbee,  of  North  Carolina. 

Hon.  Fabius  H.  Busbee: 

It  is  going  to  be  exceedingly  difficult  for  me  to  live  up 
to  the  advance  notices  that  my  too  partial  friends  and  the 
press  have  given,  and  I  beg  you  will  not  handicap  me  by 
too  great  credence  in  the  flattering  remarks  of  my  former 
associate  over  whose  eyes  is  the  glamour  that  boyhood 
brings. 

Mr.  Busbee  then  delivered  his  address. 

(^Appendix.) 

Mr.  Coleman: 

Mr.  President:  I  move  that  the  thanks  of  the  Alabama 
State  Bar  Association  be  tendered  Mr.   Busbee,  and  in  re- 
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cogDition  of  our  appreciatioD  of  bis  able  address  tbat  be 
be  elected  an  bonorarj  member  of  tbe  Alabama  State 
Bar  Association. 

Motion  adopted  unanimously. 

Tbe  President: 

Tbe  next  order  of  business  is  tbe  reading  of  a  paper  by 
C.  P.  Mclfltyre,  Esq.,  on  **Civil  Procedure." 

Mr.  Mclntyre  tben  read  his  paper. 

(^Appendix.^ 

Mr.   A.  T.  London: 

Mr.  President :  I  desire  to  introduce  a  resolution, 
wbicb  I  will  ask  tbe  Secretary  to  read. 

Tbe  Secretary  read  tbe  resolution  as  follows: 

"Whereas,  By  reason  of  the  large  increase  in  the  business  in  the 
Federal  Court  for  the  Northern  District  of  Alabama,  the  dockets  are 
80  oongested  as  to  amount  to  a  practical  denial  of  justice,  and  pro- 
yisic  n  for  an  additional  judge  is  imperatively  necessary,  therefore 

Be  it  Besolved,  That  it  is  the  sense  of  this  Association  that  an  addi- 
tional Federal  District  Judge  should  be  provided  for  in  this  State  at 
the  earliest  practicable  day; 

Besolved,  further.  That  the  Central  Council  of  this  Association  be, 
and  it  is  hereby  instructed  to  take  all  necessary  steps  to  carry  ont  the 
provisions  of  the  foregoing  resolution." 

Mr.  A.  T.  London: 

I  desire  to  say  tbat  my  reason  for  introducing  tbe  reso- 
lution is  tbat  tbe  preamble  siniply  states  tbe  fact  tbat 
every  member  of  tbe  bar  in  Birmingham  knows.  It  is 
hardly  possible  to  get  a  trial.  Tbe  immense  amount  of 
bankruptcy  proceedings  puts  such  a  burden  on  tbe  judge 
tbat  it  is  physically  impossible  for  one  man  to  do  tbe 
work,  and  I  am  satisfied  tbat  were  tbe  gentlemen  of  tbe 
bar  at  Birmingham  aware  tbat  this  question  would  come 
up  here  before  tbe  Association   there  would  be  a  large  at- 
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tendaDce  of  the  members  of  that  bar.  I  ask  that  the 
resolution  go  over  uatil  tomorrow,  and  be  made  a  special 
order  for  12  o'clock. 

The  motion  was  adopted. 

The  Association,  on  motion  of  Mr.  W.  L.  Martin,  ad- 
journed until  3:30  p.  m. 


Afternoon  Session. 

The  Association  met  pursuant  to  adjournment. 

The  President: 

I  will  now  announce  the  Committee  to  nominate  offi- 
cers of  the  Association  for  the  ensuing  year:  Messrs.  W. 
$/L.  Blakej,  P.  H.  Pitts,  Alex.  T.  London,  W.  W.  Callahan 
and  Lawrence  Cooper. 

The  President: 

I  appoint  as  delegates  to  the  Universal  Congress  of 
Lawyers  and  Jurists  the  following:  Mr.  Alex  Troy  and 
myself — who  were  selected  by  the  Association,  and  Thos. 
R.  Roulhac,  Geo.  P.  Harrison,  8.  D.  Weakley,  W.  H. 
Thomas,  F.  G.  Bromberg,  Lawrence  Cooper  and  James 
Weatherly. 

The  President: 

The  next  order  of  business  is  a  paper  by  H.  E.  Gipson, 
Esq.,  on   ''Delay  of  the  Law  as  an  Excuse  for  Lynching." 
Mr.  Gipson  then  re^d  his  paper. 

(^Appendix.^ 

Mr.  Alex.  T.  London: 

I  would  ask  Mr.  Gipson  if  he  does  not  think  that  the 
fault  in  the  jury  system  is  that  it  cannot  be  carried  out, 
due  to  diversity  of  jury  laws,  particularly  in  capital  cases? 
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Mr.  Gipson: 

It  is  80  in  some  cases. 

Mr.  A.  T.  LondoD: 

Isn't  it  so  almost  all  over  the  State?  I  think  Col.  John 
can  state  about  that.  I  woald  like  for  him  to  state  how 
many  different  systems  of  drawing  juries  there  are  in 
Alabama  today? 

Mr.  John: 

I  do  not  know  how  many. 

Mr.  A.  T.  London: 

Are  there  not  more  than  a  dozen? 

Mr.  John: 

I  have  heard  so. 

Mr.  A.  T.  London: 

They  have  a  special  one  in  Montgomery,  in  Mobile, 
Dallas,  and  I  suppose  other  gentlemen  here  from  other 
parts  of  the  State  would  state  they  have  difierent  systems. 
The  trial  of  a  man  under  the  jury  system  is  practically  a 
gamble  whether  the  judge  will  guess  right  as  to  what  the 
law  is.  I  think  it  calls  for  action  on  the  part  of  this  Asso- 
ciation, although  I  will  say  in  the  light  of  history,  the 
recommendations  from  the  Bar  Association  to  the  Legis- 
lature, seem  heretofore  to  have  been  met  with  unanimous 
dissent  on  the  part  of  the  Legislature.  Very  few  of  our 
suggestions  have  received  consideration  at  the  hands  of 
the  Legislature;  the  few  that  have  were  beneficial.  The 
manner  of  drawing  jurors  in  capital  cases  in  Alabama  is 
one  that  ought  to  be  changed.  It  is  almost  impossible  to 
secure  a  conviction  of  a  man  confessedly  guilty. 

Mr.  Roulhac: 
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The  first  reform  since  1865  in  the  jury  law  of  this  State, 
had  ita  origin  in  a  member  of  the  Association — Gov.  Seay's 
Bill,  when  he  was  in  the  Senate. 

Mr.  A.  T.  London: 

I  understand  that,  but  the  proposition  I  want  to  bring 
before  the  Association  is  that  since  that  jury  law  was 
framed,  members  of  the  Legislature,  or  the  lawyers  in- 
terested in  different  criminal  cases,  or  some  one,  has  gone 
to  work  to  patch  this  general  jury  law  up,  and  as  it  stands 
today,  there  is  no  qualification  for  a  juror.  They  can  put 
a  man  on  the  jury  to  try  a  case  in  a  complicated  civil  suit 
that  cannot  read  or  write.  In  capital  cases  where  there 
ought  to  be  a  method  as  simple  as  A.  B.  C.  it  is  very  com- 
plicated— the  law  ought  to  be  repealed. 

Mr.  Blakey: 

One  suggestion,  Mr.  President:  In  addition  to  what 
Mr.  London  said,  the  reasoji  so  many  cases  are  reversed, 
is  because  of  giving  immaterial  charges  at  the  request  oj 
the  defendant  or  the  solicitor,  which  if  they  had  not  been 
given,  or  been  given,  the  jury  would  not  have  paid  any 
attention.  The  Supreme  Court  knows  it,  and  the  lawyer 
who  takes  the  case  up  knows  it,  still  they  go  up  to  the 
Supreme  Court  with  a  proposition  and  say  because  the 
court  refused  to,  or  did  give,  this  charge,  you  must  set  the 
verdict  aside,  and  send  the  case  back  and  have  it  tried  all 
over  again,  when  the  probabilities  are  the  witnesses  will 
be  out  of  the  way.  The  suggestion  I  make,  would  be  it 
should  be  provided  in  criminal  cases,  that  the  Supreme 
Court  should  not  be  authorized  to  reverse  a  case  for  the 
giving  or  refusal  to  give  of  a  «pecial  charge,  except  the 
refusal  to  give,  or  giving  of  the  general  affirmative 
charge  where  the  whole  evidence  would    be  required.     I 
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believe  substaDtial  jastice   woald  be  nearer  being  done  by 
adopting  that  rule  than  anything  else  we  can  saggest. 

Mr.  Callahan: 

Mr.  President:  If  that  system  was  adopted,  there 
woald  not  be  any  more  appeals  to  the  Supreme  Court  in 
criminal  cases.  I  doubt  whether  there  is  a  lawyer  present 
who  has  observed  a  trial  of  a  criminal  case  when  there 
was  not  a  conflict  in  the  evidence,  and  when  there  is  a 
conflict  it  is  not  for  the  judge  to  give  that  charge  one 
way  or  the  other. 

Mr.  Blakey: 

I  do  not  mean  exceptions  to  the  general  charge  by  the 
court,  but  for  these  little  paper   charges  that  lawyers  ask. 

Mr.  Callahan: 

Mr.  .  President:  Who  is  to  determine  whether  the 
charge  .is  petty  or  not?  It  is  not  the  delay  of  justice,  it 
is  the  innate  devil  in  the  man.  There  are  some  people 
who  have  no  respect  tor  law  and  no  patience  with  it,  and 
that  crowd  is  always  trying  to  stir  up  a  noise.  You  take 
the  man  who  joins  a  mob,  he  has  no  respect  for  the  civil 
or  criminal  law  either.  That  ie  not  the  trouble,  when- 
ever the  courts  and  lawyers  sufter  themselves  to  be  swept 
ofi' their  feet  for  a  speedy  trial,  they  may  just  as  well  not 
have  any.  I  have  knowledge  of  three  cases  where  the 
clamor  was  for  speedy  trials,  and  the  judge  gave  way  and 
ordered  special  grand  jury  and  special  court,  and  I  would 
rather  have  seen  them  take  the  parties  out  and  hang 
them,  because  it  was  nothing  short  of  that.  I  saw  a  man 
sit  on  the  jury  and  bring  in  a  verdict  to  hang  one  of  the 
parties.  They  tried  the  next  one,  he  was  not  on  that  jury, 
but  the  third  one  came  on  the  same  week  and  he  answered 
every    question    propounded  by    the  court  and  qualified 
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himself  lor  a  juror  and  went  on  the  jury  to  hang  that 
man.  It  is  the  disposition  of  the  people,  they  don't  re- 
spect law.  There  may  be  some  cause  for  that,  it  may  be 
that  the  lawyers  and  courts  are  somewhat  to  blame  for 
that.  I  must  confess  lawyers  suffer  themselves  in  writing 
out  showings  for  continuances,  to  write  a  stronger  show- 
ing than  it  seems  to  me  ought  to  be  written — especially 
is  that  true  when  the  lawyer  is  on  the  opposite  side  to  me. 
It  seems  to  me  we  are  liberal  in  writing  out  the  showing, 
and  I  believe  it  is  because  we  do  not  have  to  swear  to  it. 
Now  as  to  taking  appeals  to  the  Supreme  Court,  I  don't 
think  there  will  be  any  serious  dii&culty  there.  Examina- 
tion of  the  reports  will  show  there  are  not  a  great  many 
criminal  cases  reversed  on  anything  technical.  The  court 
has  passed  that  point.  There  was  a  time  when  you  could 
reverse  a  case  on  technical  questions.  You  take  it  up 
now,  and  it  is  decided  on  something  else.  This  thing  ot 
denying  the  defendant  rights  that  he  has  had  for  centuries 
under  the  law — my  observation  in  trial  of  cases  is  that 
the  defendant  does  not  usually  get  the  sympathy — unless  in 
certain  casess,  political  reasons.  The  disposition  of  the 
public  is  to  punish  the  man  that  is  caught^  it  is  not  the 
question  so  much  whether  he  is  the  right  man  or  not. 
You  may  say  what  you  please,  sentiment  is  stronger  than 
evidence,  it  invades  the  jury  box.  Let  a  prominent  man 
be  killed,  and  nine  times  out  ot  ten  the  party  who  kills 
him  is  convicted,  but  once  the  prominence  is  equal  then 
comes  the  battle,  and  the  play  is  not  for  the  law  but  for 
the  jury,  and  I  for  one  am  opposed  to  any  further  con- 
cessions to  this  clamor  for  speedy  trials.  Whenever  you 
go  to  the  Legislature  to  tamper  with  things  that  have 
stood  for  centuries — for  ninety  per  cent,  of  us  don't  know 
what  the  law  is — it  is  better  in  the  long  run  to  respect  old 
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well  established  principles,  and  never  change  one  until  the 
evidence  is  clear  that  is  wrong. 

Mr.  Martin: 

Mr.  President:  I  understood  the  reader  of  the  paper  to 
refer  to  the  decision  in  the  Gafford  case,  and  to  give  ap- 
proval to  it.  I  think  the  decision  in  the  Gafibrd  case  and 
in  the  Flanagan  case,  both  tended  very  much  to  sustain 
mob  law  in  this  State.  It  strikes  me  that  that  is  the 
necessary  efiect,  necessary  tendency  of  those  decisions. 
We  all  know  what  the  Qaftbrd  case  was.  Qaftbrd  wae 
first  convicted  and  sentenced  to  death,  then  it  was  the 
Supreme  Court  reversed  the  case.  I  believe  I  understood 
you  to  say  he  was  convicted  a  second  time  and  sentenced 
for  life,  and  that  was  reversed,  and  then  he  was  acquitted 
on  the  third  trial.  A  miscarriage  of  justice  in  that  case 
due  to  the  decision  of  the  Supreme  Court  in  the  first  in- 
stance. I  am  not  able  to  give  my  sanction  to  that  de- 
cision. Now,  Mr.  President,  a  good  deal  has  been  said 
here  in  abuse  of  the  jury  law.  The  jury  law  is  all  right 
if  administered  in  proper  spirit.  It  is  a  mistake  to  say 
any  citizen  is  a  juryman  who  cannot  read  or  write.  If 
they  will  select  men  who  come  up  to  the  standard  pre- 
scribed by  the  general  law  they  will  get  men  who  can 
read  and  write. 

Mr.  London: 

Anything  in  the  statute  requiring  them  to  be  able  to 
read  and  write? 

Mr,  Martin: 

Yes,  sir,  men  esteemed  in  the  community  for  their  fair 
dealing,  and  all  that. 

Mr.  London: 
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Do  they  put  the  words  "Read  and  Write?" 

Mr.  Martin: 

The  standard  prescribed  in  the  Code  is  such  that  1 
don't  believe  that  a  man  so  ignorant  that  he  cannot  read 
and  write  is  a  qualified  juror.  True  it  don't  use  the 
words  "read  and  write"  but  the  words  are  equivalent,  it 
seems  to  me,  for  the  use  of  those  A^ords.  So  far  as  general 
law  and  special  law,  we  have  but  a  few  special  laws  in 
A^labama  for  the  drawing  of  jurors.  In  counties  having 
large  cities  special  laws  are  indispensable,  I  dare  say. 
Take  the  county  of  Jefferson,  large  number  of  criminal 
cases  for  trial,  it  is  necessary  to  ha^e  a  special  law,  not 
for  a  particular  case  but  for  all  the  capital  cases  on  the 
docket.  In  Jefferson  the  docket  was  clogged  up.  So  far 
as  summoning  special  juries  it  amounted  to  considerable 
expense  and  delay  in  justice,  and  the  same  is  true  no 
doubt  in  Mobile  and  Montgomery,  I  know  it  is  in  Mont- 
gomery. With  the  exception  of  the  four  counties  the 
general  jury  law  applies  to  the  whole  State  providing  for 
the  drawing  of  juries  by  the  Commissioners  Court  and 
Boards  of  Revenue.  In  this  county  the  judge  of  probate 
and  certain  officers  are  made  jury  commissioners  instead 
of  the  Board  of  Revenue.  It  seems  to  me  the  trouble  is 
not  so  much  in  the  law.  In  this  case  like  every  Other 
case  it  is  not  in  the  law,  but  in  its  administration.  So 
long  as  jury  commissioners  conform  to  the  law  we  will 
have  good  juries  in  this  State.  I  want  to  say  I  enjoyed 
the  paper  written  by  Mr.  Gipson,  it  is  quite  an  able 
document. 

Mr.  Alex  T.  London: 

Mr.    President:     I    have  pply  this  to  say,  if  the  results 
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produced  by  the  special  jury  law  in  Jefierson  county  of 
which  we  have  recent  evidence  is  proof  of  the  goodness  of 
that  law,  Heaven  save  the  mark!  What  I  insist  upon  is 
is  we  know  heretofore  the  jury  commissiouers  have  not 
construed  the  statute  according  to  its  true  spirit,  hence  I 
want  to  impose  a  qualification  from  which  they  cannot 
get  away.  I  reiterate  what  I  stated  before,  there  is  noth- 
ing in  the  statute  requiring  that  a  juror  should  read  and 
write.  You  leave  it  to  their  judgment  without  expressing 
what  the  qualifications  shall  be.  I  have  known  cases 
where  complicated  figures  were  involved,  and  where  they 
could  not  figure,  and  know  of  cases  where  the  foreman 
could  not  write  the  verdict — and  yet  tell  us  our  jury  sys- 
tem is  good.  I  say  a  law  capable  of  administration  to 
that  extent  is  bad.  It  tends  to  the  lawlessness  that  Mr. 
Gipson  refers  to,  tends  to  mob  violence.  I  don't  want  to 
take  away  the  land  marks,  but  I  do  want  to  have  the  jury 
system  made  so  plain  that  any  intelligent  man  can  ad- 
mmister  the  law.  You  put  the  qualifications  in  the 
statute,  and  if  the  juror  has  not  got  them  you  can  strike 
him  off  the  panel. 

Mr.  MuUins: 

Mr.  President:  There  is  no  human  institution  that  I 
think  as  much  of  as  I  do  that  of  the  law,  I  love  it  and  ap- 
preciate every  argument  made  in  its  behalf,  therefore  I 
deprecate  the  sentiment  broadcast  over  Alabama  which 
more  or  less  inveighs  against  the  law.  The  paper  as 
read  by  Mr.  Gipson  could  possibly  be  divided  into  two 
subjects,  one  as  to  the  troubles  involved  in  the  admintra- 
tion  of  the  law,  and  the  other  could  be  discussed  under  the 
head  of  answering  the  popular  clamor  for  speedy  trials. 
Something  has  been  said  on  the  administration  of  law, 
something    said    about  erroneous  decisions,  and  the  sys- 
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teiiiB  of  drawing  jaries.  If  anything  can  be  done  along 
that  line  very  well.  I  think  perhaps  the  BUggestion  about 
drawing  juries  is  a  good  one,  but  I  want  to  take  this  op- 
portunity to  say,  that  I  have  no  patience  or  sympathy 
with  any  clamor  which  seeks  to  bring  the  law  into  disre- 
pute and  take  the  form  of  clamoring  for  speedy  trials,  and 
I  think  lawyers  should  speak  and  act  against  that  senti- 
ment. It  does  exist  in  Alabama,  and  it  is  due  to  the  fact 
that  many  people  have  no  regard  for  the  law.  It  is  a 
popular  efiervescence,  nobody  can  tell  where  it  cometh  or 
goeth.  Kespect  for  the  law  is  the  primary  consideration, 
and  I  have  no  sympathy  with  any  effort  to  have  such 
speedy  trial  as  would  in  any  sense  characterize  the  court 
as  a  mob,  or  give  it  any  of  the  elements  ot  a  mob.  Gen- 
eral objections  are  easily  made,  without  being  able  to  give 
reason  for  the  faith  that  are  in  them,  a  general  objection 
that  the  courts  are  full  of  delay  and  other  general  things^ 
and  if  you  pin  him  down  to  the  point  in  any  particular 
case,  any  lawyer  who  knows  anything  about  the  law  can 
beat  the  delay  argument  to  it  at  any  time.  I  want  the 
lawyers  of  Alabama  to  inveigh  against  that. 

Mr.  W.  W.  Pearson: 

Mr.  President:  Isn't  the  whole  trouble  a  lack  of  public 
sentiment?  If  there  was  a  disposition  on  the  part  of  the 
entire  people  to  enforce  the  law,  the  law  would  be  en- 
forced. I  remember  hearing  my  brother  McQauly  here 
some  years  ago,  speak  of  the  power  of  the  law  and  public 
sentiment  in  Canada.  Public  sentiment  had  crystalized 
against  the  carrying  of  conceale^d  weapons.  A  man  was 
killed  by  a  pistol,  and  a  plea  of  self  defense  set  up,  the 
reply  was  you  used  a  pistol,  therefore  you  intended  to 
kill,  else  you  would  not  have  had  it  with  you,  it  is  not  the 
custom  to   carry  weapons^  the  other  man  had  none — you 
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premeditated  the  commission  of  the  crime.  Judge 
Thomas  has  investigated  and  given  statistics  of  crime  in 
different  countries,  and  the  number  in  England  is  the 
smallest,  and  it  comes  from  the  fact  that  public  sentiment 
in  that  country  favors  the  execution  of  the  law.  I  believe 
that  paper  was  right,  the  speaker  this  morning  was  right 
when  he  said  the  best  thing  that  the  Alabama  Bar  Asso- 
ciation could  do  would  be  to  attempt  to  create  a  public 
sentiment  favoring  the  enforcement  of  the  law  and  de- 
veloping in  ourselves  a  higher  code  of  morals.  The  law- 
yer himself  is  very  largely  guilty,  and  he  is  responsible  in 
a  large  measure  for  these  crimes.  As  a  general  proposi- 
tion he  occupies  a  high  position  in  his  community,  he  can, 
if  he  would,  create  a  healthy  public  sentiment,  and  it  rests 
largely  upon  him  to  do  that  thing,  and  I  believe  when- 
ever the  bar  of  Alabama  get  to  such  a  height  that  it  will 
stand  for  that  which  it  knows  to  be  right  against  that 
which  it  knows  to  be  wrong,  we  will  have  few  lynchings 
in  this  State,  I  am  glad  that  our  Secretary  and  others, 
tell  me  that  this  Association  is  going  to  build  up  along 
lines  tending  to  elevate  the  tone  of  membership  of  the 
bar  of  this  State.  Whenever  we  come  to  the  point  that 
we  will  have  no  lawyers  in  this  State  except  men  who  are 
reputable  members  of  the  community  in  which  they  re- 
side, we  will  have  proper  administration    of  the  law. 

Mr.  Harmon: 

Mr.  President:  I  have  always  been  opposed  to  mob 
law,  but  the  more  newspaper  notoriety  on  this  question  of 
lynching,  the  more  notoriety  in  public  speeches,  and  in 
the  meetings  of  the  Bar  Association,  the  more  numerous 
will  be  the  lynchings  in  the  State  where  the  notoriety  is 
given.  It  was  deemed  wise  to  abolish  public  executions, 
and  I  believe  one  of  the  wisest  enactments  of  our  Legisla 
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ture  was  the  abolishment  of  public  executions.  I  believe 
it  is  equally  important  to  suppress  rather  than  give  public- 
ity in  all  the  paperi  of  the  land  of  lynchings  or  executions 
by  a  mob.  I  believe  the  way  to  suppress  mob  violence 
and  lynchings  is  by  having  the  judges  and  solicitors  in 
their  respective  counties  perform  the  duty  that  the  law 
points  out,  the  duty  which  the  law  prescribes  for  the 
judges,  the  solicitors,  the  grand  and  petit  juries  of  the 
State.  There  is  certainly  iu  Alabama  no  lack  of  law  on 
the  question  of  punishing  the  guilty  party.  T  believe 
these  crimes  should  be  punished,  that  the  guilty  parties 
should  be  indicted,  tried  and  convicted  or  acquitted  ac- 
cording to  the  evidence  in  the  case.  I  do  not  believe  that 
this  class  of  cases  should  have  the  public  notoriety  that  is 
being  given  to  them,  because  instead  of  diminishing  I  be- 
lieve it  will  tend  to  increase.  It  is  an  easy  thing  to  get 
up  and  say  we  are  opposed  to  mob  violence  and  lynchings, 
but  where  is  the  grand  jury?  In  a  case  where  a  lynching 
had  occurred,  where  a  brute,  be  he  black  or  white — who 
invaded  the  home  of  a  friend,  and  taken  his  wife  or 
daughter,  of  some  respectable  citizen,  and  abused  her  by 
criminal  assault  and  murdered  her  perhaps  and  the  mob 
found  the  criminal  and  was  sure  of  his  guilt  and  executed 
him,  what  twelve  of  this  assembly  would  indict  the  per- 
sons that  constituted  the  mob?  Now  so  far  as  executing 
the  law  in  this  State  is  concerned  it  is  a  misfortune  indeed 
that  the  law  is  not  enforced  in  some  in8tances,but  there  are 
white  men  serving  in  the  penitentiary  today  who  were 
convicted,  indicted  by  a  grand  jury  of  twelve  white  men, 
tried  by  the  court  and  convicted,  of  lynching  a  negro. 
The  case  was  appealed  to  the  Supreme  Court,  affirmed, 
and  these  men,  some  of  them  at  least  have  not  yet  been 
pardoned   by  the  Governor  and  are  serving  their  term  in 
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the  penitentiary.  If  you  want  to  abolish  lynching  by  in- 
dicting, the  only  practical  way  is  by  reducing  the  penal 
ties;  the  punishment,  because  I  care  not  what  the  law  may 
be  as  it  reads  on  the  statute  books,  so  long  as  it  is  the  law 
of  the  land  that  a  man  to  be  tried  must  be  indicted  in  the 
county  where  the  crime  is  committed,  and  must  be  tried 
by  a  jury  of  tweWe  men,  so  long  as  that  remains  the  law 
you  will  not  tind  grand  juries  nor  petit  juries  to  convict 
men  for  such  ofienses  where  the  party  is  known  to  be 
guilty  and  sentenced  to  the  penitentiary  for  such  an 
oflense  or  perhaps  to  hang  for  the  commission  of  the 
oflense.  Where  persons  engaged  in  the  lynching  are 
guilty  of  murder  and  would  be  sentenced  to  the  peniten- 
tiary or  hung — in  a  sense  that  may  be  true — but  public 
sentiment  is  such  that  the  law  will  not  be  enforced.  Your 
only  remedy  is  to  make  the  punishment  less  by  making 
a  fine  with  discretion  on  the  part  of  the  grand  jury  or 
judge  to  impose  hard  labor,  then  you  will  have  the  guilty 
parties  indicted  by  the  grand  jury  and  tried  and  convicted 
by  the  petit  jury.  But  in  a  great  majority  of  cases  so 
long  as  the  law  remains  as  it  is,  that  he  must  be  convicted 
of  murder,  there  are  numerous  cases  in  which  you  will 
not  find  grand  juries  to  indict,  nor  petit  juries  to  convict, 
because  public  sentiment  cannot  be  brought  up  to  that 
point  at  present,  whatever  it  may  be  in  the  future  remains 
to  be  seen.  It  seems  to  me  if  you  will  stop  the  notoriety 
being  given  to  this  subject  and  make  the  punishment 
milder  so  that  every  man  in  every  county  must  under- 
stand that  wherever  a  lynching  occurs  that  there  will  be 
an  indictment  and  a  conviction  for  at  least  a  miisdemeanor 
so  as  to  put  the  stamp  of  disapproval  on  the  offense  you 
may  decrease  the  number  of  lynchings,  but  so  long  as 
certain  crimes  are  committed  in  this  country  where  white 
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men  rale  and  are  destined  to  rule,  whether  they  be  com- 
mitted by  the  white  fiend,  or  by  the  black  fiend,  you  may 
expect  the  heat  of  pasaion  to  wreak  quick  vengeance  in 
such  cases. 

So  far  as  speedy  administration  of  the  law  in  certain 
cases  is  concerned,  we  can  have  special  terms  of  the 
court.  It  can  go  to  the  Supreme  Court  and  be  made  a 
preferred  case.  It  seems  to  me  that  the  machinery  of  our 
criminal  law  provides  for  a  speedy  trial,  unless  you  take 
away  the  right  guaranteed  by  the  Constitution  to  each 
person  to  have  a  fair  and  impartial  trial. 

Mr.  Faith: 

What  efiect  did  it  have  on  the  community  where  the 
citizens  of  that  communiey  were  convicted  and  punished — 
any  disposition  to  indulge  in  the  practice  of  lynching 
since  then? 

Mr.  Harmon: 

My  information  is  that  there  had  been  no  lynching 
since  that  time,  and  my  information  also  is  that  a  large 
number  of  citizens  have  petitioned  the  Governor  to  par- 
don the  men.  Some  have  not  been  pardoned,  but  are  now 
in  the  penitentiary. 

The  President: 

The  next  order  of  business  is  the  report  of  the  Com- 
mittee on  Judicial  Administration  and  Remedial  Proced- 
ure by  the  Chairman  Hon.  John  C.  Anderson. 

In  the  absence  of  Judge  Anderson,  the  Secretary  read 
the  report  which  had  been  sent  him  by  the  Chairman. 

(^Appendix.) 

On  motion  report  of  Committee  was  received  and  filed. 

Mr.  Alex.  T.  London: 
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Mr.  President:  My  informatioa  is  that  the  preheat  Cen- 
tral Council  has  taken  action  in  many  cases  in  regard  to 
distarment  of  certain  members  of  the  Bar.  For  one  I  de- 
sire to  express  my  profound  thanks  to  the  Council,  and  I 
think  it  becoming  that  the  action  of  the  Central  Council 
in  this  respect  should  be  put  before  the  Association,  und 
hence  I  move  that  the  Central  Council  be  instructed  to  re- 
port to  the  Association  tomorrow  its  action  in  this  respect, 
and  in  such  other  respects  as  they  may  deem  to  the  best 
interest's  of  the  Association.  I  desire  to  state  to  the 
Chairman  that  this  motion  is  not  made  with  a  view  of 
rigid  instructions,  but  simply  to  let  him  understand  that 
the  Association,  as  I  gather  from  various  members,  is 
very  much  interested  in  knowing  what  the  Council  has 
done,  so  I  make  this  motion  that  we  have  the  report  to- 
morrow ini regard  to  the  disbarment  of  lawyers  and  such 
other  matters  as  in  their  discretion  they  think  best  to  the 
interest  of  the  Association  to  be  of  their  own  choosing, 
not  later  than  11  o'clock. 

The  motion  was  adopted. 

The  President: 

The  next  order  of  business  is  the  report  of  the  Com- 
mittee on  Legal  Education  and  Admission  to  the  Bar,  by 
A.  S.  Van  deGraaff. 

Mr.  Van  deQraaft' then  read  his  report.. 

(^Appendix.) 

On  motion  the  report  of  the  Committee  was  received 
and  filed. 

The  Piesident: 

The  next  order  of  business  is  report  of  the  Committee 
on  Correspondence  by  the  Chairman,  Hon.  P.  Q.  Brom- 
berg. 
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Mr.  Bromberg: 

Mr.  President,  The  members  of  the  Committee  are  some- 
what scattered,  and  I  requested  the  members  to  send  me 
their  views,  and  two  of  the  members  request  that  the 
Chairman  make  the  report.  I  have  not  seen  any  of  the 
members  of  the  Committee  to  submit  the  rejiort  to  them, 
and  in  that  state  of  affairs  it  will  be  only  an  expression  of 
opinion  of  the  Chairman. 

(^Appendix. ^ 

Mr.  Roulhac: 

Mr.  President,  Before  moving  the  receipt  and  filing  of 
the  report,  I  would  suggest  that  the  Association  either  now 
or  at  some  time,  consider  not  only  the  propriety  but  the 
value  to  the  delegates  appointed  this  morning  to  the  Con- 
gress to  meet  at  St.  Louis,  having  this  report  of  Mr.  Brom- 
berg, and  calling  attention  to  the  history  of  the  Negotia- 
ble Instruments  Act.  It  would  have  the  effect  perhaps  of 
letting  the  people  of  Alabama  know  its  history,  which  I 
am  satisfied  they  do  not,  and  might  result  in  the  adoption 
of  the  Act  in  this  Sta.te. 

Mr.  Bromberg:  Why  uot  have  this  report  submitted  fo 
the  Committee  as  the  other  was;  there  ought  to  be  a  com- 
mission in  this  State. 

Mr.  Roulhac:  I  move  its  reference  to  the  Committee  on 
Legislation. 

Mr.  John  London:  I  thought  that  was  the  former  order 
of  the  Association. 

The  President  (Mr.  Troy  in  the  Chair): 

It  is  the  duty  of  the  Committee  on  Legislation  to  con- 
sider all  such  reports.  This  will  go  to  the  Committee  on 
Legislation. 
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Mr.  John  LodcLod:  I  thoaght  it  was  in  the  hands  of  a 
standing  committee. 

The  President: 

It  is  moved  and  seconded  that  the  report  of  the  Com- 
mittee oii  Correspondence  be  received  by  the  Associa- 
tion and  referred  to  the  Committee  on  Legislation.  The 
motion  is  adopted. 

The  President  here  assumed  the  chair. 

Mr.  Martin: 

Mr.  President,  I  desire  to  make  a  report  from  a  Special 
Committee.  I  was  informed  a  few  days  ago  by  the  Secre- 
tary that  I  had  been  appointed,  by  the  President,  Chair- 
man of  a  committee  of  three,  to  whom  was  referred  a 
resolution  adopted  by  the  Association  at  its  last  annual 
meeting.  Resolution  offered  by  Mr.  Blakey  and  set  out  on 
page  22  of  the  printed  proceedings.  The  other  members 
ot  the  committee  as  named  by  the  President  were  Mr.  Alex. 
T.  London  and  Mr.  Mallory.  I  have  not  been  able  to  con- 
fer with  Mr.  Mallory  since  I  learned  of  the  appointment  ot 
the  committee — he  has  been  out  of  the  city  some  days  at- 
tending the  national  convention,  I  understand. 

Mr.  President: 

I  will  state  that  tbat  appointment  was  made  after 
the  appointment  of  the  other  committees  because  my  at- 
tention had  not  been  called  to  the  resolution. 

Mr.  Martin: 

Mr.  President,  The  majority  of  the  committee  make  this 
report. 

Montgomery.  Ala.,  July  8,  1904. 
3fr.  President  and  OenUemen  of  the  Alabama  State  Bar  Association: 

The  nnderaigDed,  members  of  the  special  committee  appointed  by 
the  President  under  a  resolution  adopted  at  the  last  meeting  of  the 
Association  (printed  record,  p.  22),  providing  ''that  a  committee  of 
three  be  appointed   by  the  President,  whose  duty  it  shall  be  to  report 
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at  the  next  meetiog  a  By-la ^  govemiDg  the  election  of  members, 
whereby  greater  restrictions  may  be  thrown  around  the  obtaining  of 
membership  in  this  Assodaiion,"  beg  leave  to  report  and  recommend 
the  adoption  of  the  following  resolution  as  snch  By-law: 

Resolved,  That  all  applications  for  membership  in  this  Association 
shall  be  made  to  the  Chairman  of  the  Central  Conncil  at  least  fifteen 
days  prior  to  the  meeting  of  the  Association  and  the  Central  Council 
shall  make  a  full  and  complete  investigation  of  the  professional 
standing,  conduct  and  rf  putatioa  of  each  applicant  before  passing 
upon  his  application  and  reporting  thereon . 

Respectfully   submitted, 

W.  L.  Martin,  Ghaii^man, 
Alex.  T.  London. 

The  President: 

I  Baggeot,  as  it  is  dow  growing  late,  that  report  might 
be  received  and  filed  and  be  held  over  for  discussion  to- 
morrow as  to  whether  or  not  it  should  be  adopted  by  the 
Association.     It  is  one  of  some  importance. 

Mr.  W.  W.  Pearson:  I  make  the  motion  that  it  take  that 
course. 

The  motion  was  adopted. 

The  President: 

This  ends  the  business  for  to-day.  I  desire  to  say,  be- 
fore we  adjourn,  that  one  of  the  special  features  for  to- 
morrow will  be  a  short  history  of  this  Association,  which 
has  been  prepared,  at  my  request,  by  Mr.  Troy,  from  its 
inception  to  the  present  time,  and  I  feel  very  sure  that  each 
member  of  the  Association  will  enjoy  it. 

Mr.  Purifoy:  I  desire  to  offei  the  following  resolution: 

''Resolved,  That  nothing  expressed  in  the  reports,  papers,  ad- 
dresses, or  discussions  before  this  Association  shaU  be  deemed  as 
approved  by  the  Association,  except  such  as  are  expressly  adopted. 

"Resolved,  That  the  first  clause  of  this  resolution  be  printed  {q 
each  copy  of  the  proceedings  just  after  the  title  page." 

I  move  the  adoption  of  the  resolution. 
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Mr.  Roulhac:  Will  the  gentleman  permit  that  to  lay  over 
until  to-morrow?  There  might  be  some  discussion  desired. 
Mr.  Purifoy:  Very  well. 

Mr.  UoUoway:  I  have  a  resolution  I  desire  to  ofter: 

"Resolved,  by  the  Alabama  State  Bar  Association,  That  the  Corn- 
mi  tte  on  Legislative  Enactment  be,  and  they  are  instructed  to  prepare 
and  seek  to  have  enacted  by  the  next  Legislature,  a  bill  which  shall 
have  for  its  purpose  the  providing  of  Conrt  Stenographers  in  civil  and 
criminal  cases  for  the  various  courts  of  record  in  this  State  '' 

Mr.  HoUoway:  I  will  usk  to  let  that  go  over  until  to- 
morrow. 

The  President: 

The  Association  has  heard  the  request  of  the  gentleman, 
if  no  objection,  that  will  be  the  order.  I  hear  no  objec- 
tion. 

On  motion,  the  Association  adjourned  to  meet  at  Jack- 
son's Lake  on  July  9th,  1904. 


Jackson's  Lake,  Saturday,  July  9th,  1904. 

The  Association  met  at  11  o'clock,  pursuant  to  adjourn- 
ment. 

The  President: 

The  Chair  will  recognize  the  Chairman  of  the  Central 
Council. 

Mr.  Roulhac: 

Mr.  President,  I  desire  to  report  for  membership  the 
following  names  that  came  in  too  late  to  report  yesterday: 
J.  M.  Chilton,  T.  Scott  Say  re,  Henry  Reese,  Emmet  O'Neal 
and  Alex.  Walker. 

The  President: 
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What  is  the  wish  of  the  Association  with  reference  to 
the  report  of  the  Chairman  of  Central  Council?  Any 
motion  with  reference  to  that  report  ? 

Mr.  Parifoy: 

Mr.  President,  I  move  that  the  Secretary  of  the  Associa- 
tion be  instructed  to  cast  the  vote  of  the  Association  for 
the  nominees. 

The  motion  was  adopted,  the  Secretary  cast  the  bal- 
lot for  the  Association  and  the  President  declared  them 
elected. 

The  President: 

The  next  order  of  business  is  the    Report   of  the  Com- 
mittee on  Lefi^islation  by  R.  F.  Ligon,  Esq. 
Mr.  Ligon  then  read  his  report. 

(^Appendix,) 
Mr.  Ligon: 

Mr.  President,  I  will  state,  in  explanation  of  this  report, 
that  I  received  a  letter  from  Judge  Mayfield,  a  few  days 
ago,  stating  that  he  would  be  absent  from  the  State,  and 
would  not  be  present  at  the  meeting  of  this  Association, 
and  requested  me  to  submit  the  report  of  the  Committee. 
I  have  not  had  an  opportunity  since  the  receipt  of  that 
letter  to  confer  with  any  other  member  of  the  committee, 
but  one,  whom  I  met  on  the  train  this  morning.  In  view 
of  these  facts,  and  in  view  of  the  fact  stated  in  the  report 
that  the  Legislature  will  not  be  in  session  for  three  years 
fron  this  time,  and  there  will  be  two  other  meetings  of 
this  Association  prior  to  that  time,  I  have  deemed  it  best 
to  make  the  report  that  I  have  just  read.  I  will  state,  in 
this  connection,  that  there  are  two  matters  which  have 
suggested  themselves  to  mebn  which  legislation  is  needed, 
and  I  was  glad  to  note  was  mentioned  in  the  proceedings 
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yesterday,  carrying  into  eftect  constitutional  provision  rela- 
tive to  use  of  narcotics  and  intoxicating  liquors;  the  other 
with  regard  to  the  present  law  for  admission  to  the  bar. 
The  present  law  is  faulty  in  many  particulars,  entails  a 
vast  amount  of  work  on  the  Supreme. Court,  and  it  is  fur- 
ther apparent,  from  an  examination  of  the  papers  now 
being  submitted,  that  applicants  are  becoming  familiar 
with  the  examining  questions,  and  not  sufficient  strictness 
is  being  observed  in  the  conduct  of  these  examinations. 
It  has  been  the  custom,  ever  since  Alabama  has  had  a  Su- 
preme Court,  to  preserve  a  Roll  of  the  Supreme  Court 
Attorneys  in  the  State  of  Alabama.  Under  the  present 
law  it  is  impracticable  to  ascertain  who  the  members  of 
the  Supreme  Court  bar  really  are.  Under  the  present  law, 
when  the  examination  paper  is  passed  upon  verbally  b7 
three  members  and  certified  to  the  judge  of  the  lower 
court,  the  applicant  is  admitted  to  practice  law  in  all  the 
courts  of  the  State,  including  the  Supreme  Court,  upon 
filing  his  oath.  It  is  to  be  presumed,  of  course,  that  the 
applicant,  having  passed  the  examination  will  file  his  oath 
as  an  attorney,  but  that  presumption  cannot  be  indulged  in 
the  Supreme  Court  to  such  an  extent  as  to  make  it  a  mat- 
ter of  record  and  authorize  the  entering  of  the  name  on 
the  roll  of  attorneys.  The  law  should  be  amended  to  re- 
quire the  filing  of  the  oath  in  the  Supreme  Court.  As 
was  euggested  by  Mr.  Van  de  Graafl:'  and  others,  the  best 
mode — the  best  manner — would  be  the  appointment  of  a 
commission,  appointed  by  the  Supreme  Court,  to  sit  at 
regular  intervals  and  conduct  the  examination.  With 
these  supplementary  remarks  I  ask  the  acceptance  of  the 
report. 

Mr.  Alex.  T.  London: 

Mr.  President,  I  do  not  think  the  fact  of  the  Legislature 
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not  meetiDg  sood  will  hart  at  all,  because  if  the  matters  of 
legislation  can  be  passed  upon  by  the  Bar  Association  at 
two  or  three  sessions,  we  can  get  the  thing  perfected. 
There  was  a  bill  drafted ^wo  years  ago  by  Mr.  Weatherly, 
an  elaborate  scheme,  now  the  second  committee  has  passed 
on  that  same  proposition,  it  the  Legislative  Committee 
take  a  proposition  of  that  sort  up  again  and  consider  it, 
we  have  mature  legislation  and  can  go  to  the  Legislature 
and  say  this  is  not  hastily  considered,  but  had  been  passed 
upon  two  or  three  times.  I  hope  the  Commit te  on  Legis- 
lation will  be  granted  further  time  to  examine  the  matters 
that  have  been  heretofore  referred,  an  I  those  referred 
from  this  meeting,  and  I  think  the  report  should  be  made 
on  the  matters  behind  us  as  well  as  those  that  come  up  at 
this  meeting.  The  lawyers  read  these  reports,  read  the 
proposed  legislation,  and  come  here  prepared  to  discuss 
them  intelligently. 

Mr.  Ligon: 

I  would  suggest  that  it  has  been  the  practice  for  a  new 
Committee  on  Legislation  to  be  appointed  at  each  success- 
ive meeting  by  the  President  of  the  Bar  Association. 

Mr.  London: 

I  know,  and  1  think  that  is  one  thing  which  should  be 
changed. 

Mr.  Ligon: 

I  was  further  about  to  say  that  it  was  my  intention  to 
prepare  bills  embodying  the  suggestions  made  and  submit- 
ting them  to  the  next  Committee  on  Legislation. 

On  motion  the  report  was  received  and  filed. 

The  President: 

The   next  order  of  business   is  a  paper  by  Col.  S.  W- 
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John,  of  Birmingham,  on  "A  Just  and  Fearlese  Judge — 
John  Moore." 

Mr.  Koulhac: 

This  is  the  hour  set  on  yesterday  for  the  report  of  the 
Central  Council. 

The  President: 

Yes.  . 

Mr.  Koulhac  then  read  his  report. 

(^Appendix.) 

The  President: 

You  have  heard  the  report  of  the  Chairman  of  the  Cen- 
tral Council.  What  ib  your  pleasure  with  reference  to  that 
report  ? 

Mr.  Blakey: 

Mr.  President,  It  seems  to  me  that  this  report  is  a  mag- 
nificently written  document,  so  far  as  the  poetry  of  it  is 
concerned,  and  so  far  as  the  high-toned  sentiments  ex- 
pressed are  concerned,  but  from  that  report,  as  it  is  given 
there,  outside  of  the  men  who  happen  to  practice  law  in 
the  same  court  with  the  man  who  has  been  disbarred, 
against  whom  the  charges  have  been  made,  not  a  member 
of  this  Association  could  tell  who  it  was  had  been  dis- 
barred, or  charges  made  agdinst.  It  seems  to  me,  Mr. 
President,  that  this  Association,  when  when  we  c^o  into 
this  work,  the  members  of  this  Association  are  entitled  to 
know  who  these  people  are  that  these  charges  are  brought 
against,  and  against  whom  proceedings  are  asked  to  be 
had,  and  it  seems  tome  that  the  Council  ought  in  their  re- 
port to  have  informed  this  Association  who  these  people 
were,  and  what  the  charges  were  against  them,  and  I  think 
that  the  Association  ought  to  call  on  the  Council  for  this 
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iDformatioD,  and  1  move,  Mr.  President,  that  the  Central 
Council  be  inatracted  to  furnish — be  requested  to  furnish — 
this  Association  with  the  names  of  these  attorneys  against 
whom  the  charges  have  been  made. 

Mr.  Roulhac: 

I  will  state  to  the  gentleman  that  the  report  refers  to  a 
list  of  them,  attached  to  the  report.  They  are  classified, 
those  who  have  already  surrendered  their  license; 
those  who  have  placed  their  license  with  the  Council 
and  not  yet  acted  on,  and  those  against  whom  proceed- 
ings have  been  instituted,  three  cases  where  charges  have 
been  made  but  in  which  sufficient  time  has  not  been  al- 
lowed for  answer  of  the  respondents  to  come.  That  has 
been  furnished  the  Secretary  along  with  the  report. 

Mr.  Bromberg: 

To  be  printed  with  the  report  ? 

Mr.  Roulhac: 

Yes. 

Mr.  Alex.  T.  London: 

I  wish  to  state,  Mr.  President,  that  I  think  the  Bar  As- 
sociation owes  it  to  itself,  and  to  the  public,  that  where  the 
licenses  are  surrendered,  where  the  man  has  been  disbarred, 
the  greatest  publicity  should  be  given.  Where  a  man  has 
surrendered  his  license  on  a  charge  the  public  are  entitled 
to  know  it,  that  an  unfit  man  is  out  of  the  profession.  I 
am  met  every  day  in  Birmingham,  ana  on  the  street  cars, 
with  the  question,  "Why  don't  you  run  the  scoundrels  out 
of  your  profession?"  I  have  had  to  answer  heretofore,  I 
did  not  know  why.  The  Central  Council  has  run  some  of 
them  out,  and  I  want  the  public  to  know  it  for  the  benefit 
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of  the  profeasioQ.  I  have  no  feeling  against  these  particu- 
lar individuals,  but  I  do  think  that  the  bar  owes  it  to  itself 
and  to  the  public  that  the  utmost  publicity  should  be 
given  to  the  fact  that  a  man  has  been  compelled  to  surren- 
der his  license. 

Mr.  Bromberg: 

I  understand  that  the  report  of  the  Committee  is  going 
to  be  printed  in  the  proceedings,  and  I  understand  also 
that  the  reporters,  if  they  choose,  can  copy  the  list  of 
names  and  publish  in  the  papers  to-morrow.  For  my  part, 
I  don't  know  what  names  are  in  there.  But  I  think,  on 
this  occasion,  if  the  reading  of  any  name  is  to  give  pain 
to  anybody  here,  we  ought  not  to  read  that  name.  I  think 
the  publicity  that  the  gentleman  desires  will  be  furnished 
by  the  press  to-morrow,  and  I  do  not  think  anything  ought 
to  be  done  to-day  to  disturb  the  harmony  of  our  proceed- 
ings. 

Mr.  Wm.  H.  Thomas: 

If  I  understand  the  chairman  correctly,  he  incorporates 
in  that  report  the  list  of  names  of  the  several  gentlemen 
against  whom  complaint  has  been  made  and  the  justice  of 
which  the  committee  itself  has  not  investigated.  I  agree 
with  the  view  Mr.  London  has  taken  with  reference  to  the 
other  men,  but  1  think  it  would  be  a  very  great  hardship 
to  give  the  names  of  the  several  gentlemen  against  whom 
complaint  has  been  made  before  investigation  of  the  mat- 
ter has  been  had  by  the  committee.  I  suggest  that  that 
part  at  least  should  not  begiven  to  the  public  at  this  time. 

Mr.  A.  T.  London: 

I  hope  the  suggestion  of  Judge  Thomas  will  be  adopted, 
and  I  move  that  the  names  of  those  gentlemen  against 
whom  charges  have  been  preferred,  which   are   now  the 
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subject  of  iovestigation,  be  omitted  from  the  exhibit  to  the 
report.  T  do  not  think  it  proper  that  a  man's  name  snould 
be  pat  in  the  proceedings  of  this  Association  as  having 
charges  made  against  him  which  may  turn  oat  to  be  ut- 
terly frivolous.  As  for  .reading  the  names  here,  I  don't 
want  the  names  read  here;  we  can  go  there  and  read  them 
ourselves.  I  don't  want  to  hurt  anybody's  feelings,  but  I 
want  it  known  by  the  public  in  Alabama  that  the  Bar  As- 
sociation is  undertaking  to  run  these  people  out  of  the 
profession  that  ought  not  to  be  in  it. 

Mr.  Bromberg: 

W  by  call  the  names  ? 

Mr.  A.  T.  London: 

I  don't  want  to  c^tU  them. 

Mr.  Pitts: 

Why  publish  them  ? 

Mr.  A.  T.  London:  So  as  to  let  the  public  know  it.  We 
are  put  in  the  attitude  of  covering  them  up,  and  I  want 
to  show  we  are  not  covering  them  up,  and  that  they  are 
no  longer  attorneys  in  Alabama.  I  think  the  utmost  pub- 
licity ought  to  be  given  in  the  newspapers  whenever  a 
surrender  of  license  is  made  or  men  disbarred. 

Mr.  Roulhac: 

Mr.  President,  The  members  of  the  Council  thought  it 
was  their  duty,  of  course  to  report  the  names  attached  to 
the  report.  Those  who  surrender  their  license  it  becomes 
a  matter  of  record,  the  newspapers  publish  it  as  filed  in 
the  Supreme  Court. 

The  President: 
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I  will  ask  yoa  if  two  have  not  already  sarrendered  their 
license  ? 

Mr.  Roulhac: 

Yes,  sir,  and  the  papers  published  the  fact.  Under  the 
direction  the  coart  makes  the  record  prescribed  in  the 
statute,  and  those  cases  where  the  charges  have  been  con- 
sidered the  statement  made  to  the  Solicitor  as  required  in 
the  statute.  In  those  cases  where  the  charges  have  not 
been  investigated,  one  is  against  a  party  who  is  at  the 
point  of  death  in  Birmingham  to-day;  in  those  cases  where 
we  have  not  had  time  to  investigate,  the  names  are  not 
mentioned  in  the  exhibit  because  we  thought  it  would  be 
the  greatest  injustice  if  it  was  afterwards  proved  there 
was  no  foundation  to  the  charge.  Those  where  prosecu- 
tions begun  are  matters  of  record  or  will  be  when  the  So- 
licitor files  the  accusation.  While  this  publicity  may  be 
useful,  Mr.  President,  I  think  when  it  is  done  in  the  man- 
ner prescribed  by  law,  a  matter  of  record,  and  the  public 
has  access  to  it,  where  the  profession  will  know  it,  that  is 
enough.  After  a  man  has  done  something  wrong,  perhaps 
to  some  extent  heedlessly,  and  brought  to  his  attention, 
and  he  says  yes  I  did  it,  and  I  surrender,  the  courts  gave 
me  authority  to  practice  and  I  return  it  to  them,  I  get  out 
of  the  way,  we  ought  not  to  treat  him  like  a  fallen  woman, 
like  the  Puritans  used  to  do,  to  make  him  wear  a  scarlet 
letter  all  his  days.  The  object  is  attained,  publicity  is 
attained  when  he  surrenders  or  is  removed  from  the  pro- 
fession. 

Mr.  Pitts: 

Mr.  President:  The  gentleman  has  expressed  my  views. 
I  don't  know  the  name  of  a  single  one — well  I  heard  of 
one  incidentally  and  it  did  pain  me,  I  was  much  attached 
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to  bim,  he  lives  in  a  different  town  from  my  own,  and  I 
was  very  much  pained  to  know  that  he  was  forced  to  sur- 
render his  license.  I  do  not  see  why  we  should  give 
publicity  to  anything  in  the  world  that  will  cause  pain  to 
any  human  being.  Let  us  take  the  legal  course.  If  a 
man  wants  to  find  out  these  things  let  him  go  and  do  it 
by  seeing  the  record.  I  don't  want  to  know  a  single  one 
of  them.  When  we  publish  this  thing  we  are  publishing 
to  the  world — and  glad  to  publish  it — that  some  men  of 
the  profession  were  unworthy.  I  had  been  reared  to  be- 
lieve, and  had  believed  up  to  this  time — except  from  re- 
port— that  when  a  man  became  a  lawyer  he  was  a  gentle- 
man in  every  sense  of  the  word.  I  want  that  idea  to  still 
prevail  in  Alabama,  and  I  do  not  want  it  to  go  out  that 
we  are  rejoicing  in  the  fact  we  have  some  men  who  are 
not  worthy  the  name  of  lawyer.  It  would  look  like  we 
were  rejoicing.  Let  it  take  the  legal  course,  and  the  man 
that  wants  to  find  out  will  find  it  out  soon  enough,  and 
the  neighbors  of  the  man  who  has  ceased  to  practice  will 
want  to  know  why  have  you  ceased  to  practice?  Don't 
let  us  hurt  anybody's  feelings. 

Mr.  Hundley: 

Mr.  President:  The  status  of  this  matter  is,  that  ^here 
is  an  appendix  which  contains  the  names  of  those  who 
have  surrendered,  and  of  those  who  have  not  surrendered, 
not  had  an  opportunity  to  be  heard,  the  time  not  having 
expired. 

Mr.  Roulhac: 

Three  cases  of  that  kind  have  not  been  investigated, 
without  giving  the  names. 
Mr.  Hundley: 
Mr.    President:     With    all  due  deference  to  my  friend 
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who  has  just  spoken,  there  is  DOt  a  fraternal  order  in  ex- 
istence, not  a  fraternal  organization  in  existence,  that 
does  not  publish  to  the  world  its  membership  when  they 
depart  from  the  path  ot  rectitude  and  honor.  While,  as 
the  gentleman  who  has  preceded  me  said,  it  has  been  my 
idea  when  a  man  becomes  a^  lawyer  he  is  a  geutleman,  and 
in  order  that  we  may  keep  up  that  standard,  and  show 
to  the  world  that  we  believe  that,  when  it  has  been  proven 
by  a  plea  of  guilty,  by  surrender  of  license,  which  is  the 
same  as  plea  of  guilty ,  let  us  say  to  the  woild  that  we  are 
an  association  of  gentlemen,  and  when  a  ma.i  shows  that 
he  is  not  a  gentleman  that  we  will  say  to  the  world,  he  is 
no  longer  fit  to  be  recognized  as  one  of  the  legal  profes- 
sion, the  legal  fraternity  of  Alabama.  I  move  you,  sir, 
that  this  report  be  received  and  filed,  and  that  the  names 
of  those  who  have  surrendered  their  license  be  published 
in  the  proceedings  of  this  Association. 

Mr.  Purifoy: 

I  second  that  motion. 

Mr.  8.  A.  Wood: 

We  ought  not  in  any  wise  suppress  any  facts,  or  be  in 
the  attitude  of  apologists  for  lawyers  who  have  departed 
from  the  oaths  of  the  profession.  It  may  be  that  in 
smaller  communities  it  will  b\3  soon  known  who  these  at- 
torneys are,  but  in  the  cities  where  we  have  parties  prac- 
ticing law  who  have  not  been  licensed,  and  where  as  I 
have  heard  in  one  of  the  courts  in  this  State  the  judge  di- 
rected the  Solicitor  to  proceed  to  disbar  a  certain  member 
who  had  plead  guilty  of  a  certain  offense,  the  gentleman 
arose  and  advised  the  judge  although  he  had  been  prac- 
ticing in  the  court  all  that  time  he  had  not  been  admitted; 
when  it  was  common  knowledge  that  he  had  practiced  in 
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that  court  for  many  years.  Id  larger  cities  there  are  a 
Qumber  of  people  practicing  law  who  I  am  told  have  not 
been  licensed.  The  question  is,  shall  we  be  apologists  for 
the  parties  who  have  been  disbarred.  In  my  opinion  that 
report  is  not  complete  unless  the  list  is  supplemented. 
Suppose  we  go  out  with  the  statement  that  certain  mem- 
bers have  been  disbarred  or  surrendered  their  licenses. 
Business  men  interested  as  much  as  we  are,  ask  whom 
have  you  disbarred?  Why,  I  don't  know,  the  Council 
submitted  a  report  but  not  a  name  was  read.  Why  was 
it  not  read?  Well,  I  don't  know.  Well  then,  you  are  an 
apologist,  you  are  not  willing  to  expose  to  the  public  those 
members  of  your  profession  who  come  and  plead  guilty,  not 
willing  among  yourselves  to  even  know  them.  I  don't 
know  any  man  on  it  I  hope.  I  hope  that  I  may  never  know. 
This  is  a  painful  duty,  we  have  got  to  clean  up  the  ranks  of 
the  bar  in  Alabama,  this  is  a  great  efiort  in  that  direction, 
but  It  does  seem  to  me,  in  line  with  what  some  gentlemen 
have  said  here,  that  publicity  ought  to  be  given  to  this 
matter,  and  not  be  apologists  for  any  party  whose  name 
is  on  the  list.  It  is  a  part  of  our  duty,  although  painful, 
to  have  the  report  in  full  upon  our  mmutes,  and  let  it  take 
such  cotirse  as  the  press  sees  fit.  I  don't  think  any  other 
course  would  be  consistent. 

Mr.  Troy: 

Mr.  President:  Mr.  London  stated  a  while  ago  that 
parties  in  the  street  cars  in  Birmingham  had  asked  him 
why  the  rascals  and  scoundrels  in  the  profession  were  not 
run  out,  and  that  he  had  replied,  he  did  not  know  why. 
There  is  not  any  one  in  the  profession  in  this  State,  and 
certainly  no  one  in  the  Association,  that  knows  any  better 
than  Mr.  London,  that  it  was  not  until  the  third  day  of 
October,    1908,  that  an   Act,  making  it  the  duty  of  the 
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SolicitorB  of  the  Circuits  to  prosecute  members  of  the  Bar 
on  charges  preferred  by  the  Alabama  State  Bar  Associa- 
tion or  the  Central  Council  was  approved  by  the  Governor 
of  this  State.  This  is  the  Act  that  injected  life  and  vigor 
into  this  Association,  and  as  soon  as  the  Act  was  approved, 
several  prosecutions — as  stated  by  the  Chairman  of  the 
Central  Council — were  undertaken,  and  if  those  outside 
the  profession  want  to  know  why  the  profession  has  not 
been  cleaned  of  its  scoundrels,  they  can  be  informed  that 
we  did  not  have  the  proper  machinery  to  eject  them  from 
the  profession. 

Mr.  London: 

Mr.  President:  I  desire  to  state  that  I  regard  this  re- 
port of  the  Central  Council  as  the  greatest  single  act  that 
the  Bar  Association  has  ever  had  before  it.  It  is  not  the 
first  time  that  action  has  been  taken  in  what  I  regard  as 
the  proper  line,  and  I  don't  propose  to  be  put  in  a  false 
position  before  the  Association.  I  stated  the  inquiries 
made  of  me  in  the  street  car,  I  stated  that  the  Central 
Council — I  have  been  recently  able  to  state,  I  am  glad  to 
say,  that  the  Central  Council  were  investigating  and  it 
had  resulted  in  disbarment  of  several  men  utterly  unfit. 
The  Bar  Association  is  doing  something,  it  has  the  power 
to  do  something,  and  it  has  effected  what  I  regard  as  the 
greatest  single  movement  that  the  Association  has  ever 
been  able  to  effect.  I  have  no  feeling  against  those  men.  I 
have  not  heard  the  name  of  but  one  man  in  this  connection, 
and  certainly  I  have  nothing  against  him.  I  do  not  want  to 
hurt  his  feelings,  I  have  not  done  it,  he  has  hurt  himself, 
I  did  not  do  it.  When  he  comes  into  the  court  under  the 
Act  of  the  Legislature  and  admits  that  he  has  done  these 
things  and  surrendered  his  license — 

The  President: 
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Can  I  aek  a  qaestion? 

Mr.  London: 

Certainly. 

The  President: 

I  happen  to  know  two  members  have  been  disbarred  by 
the  order  of  the  Supreme  Court,  and  other  members  of 
the  profession  have  handed  in  their  resignations,  but  the 
Central  Council  has  been  unable  to  ^et  the  order  of  the 
Court  because  of  the  fact  that  the  Court  has  not  met  since 
the  resignations  were  handed  in.  Should  there  be  given 
publicity  in  the  newspapers  to  these  resignations  until 
there  is  a  formal  order  of  the  Court  disbarring  them  from 
from  the  practice  of  the  profession  in  this  State? 

Mr.  London: 

I  will  state  in  answer  to  that,  that  even  after  the  plea 
of  guilty  he  may  change  his  mind.  I  do  not  undertake 
to  specify  what  cases  shall  be  given  publicity,  I  confine 
my  statement  to  where  the  man  has  surrendered  his  li- 
cense, or  been  disbarred.  I  stated  those  two  cases.  That 
the  utmost  publicity  should  be  given  to  it,  and  I  did  it  on 
the  ground  as  stated  by  Mr.  Hundley  that  we  are  simply 
fair  to  ourselves.  Certainly  it  is  no  pleasure  to  me  to  see 
a  man  fall,  I  don't  care  who  he  is,  but  if  he  has  fallen  and 
gotten  down  out  of  the  state  he  ought  to  occupy  as  a  law- 
yer, 1  submit  that  the  public  ought  to  know  it. 

Mr.  Pitts: 

Suppose  you  have  a  friend  that  has  fallen,  do  you  think 
it  your  duty  to  publish  the  fact  that  he  has  fallen?  Every 
member  of  this  Association  is  a  brother,  do  you  think  you 
ought  to  go  oat  and  publish  to  the  world  that  your  broth* 
er  has  fallen?    Let  them  get  it  in  a  legal  way. 
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Mr.  London: 

I  don't  think  that  being  a  brother  of  the  legal  profes- 
sion inipofies  upon  me  the  duty  to  screen  in  any  respect, 
or  apologize  in  any  way,  for  a  man  who  departed  from 
the  plain,  straightforward,  honest  rules  prescribed  for  a 
lawyer.  I  do  not  impose  the  penalty  on  him,  he  did  it 
himself.  Don't  we  owe  some  duty  to  the  profession?  Is 
it  all  a  matter  of  friendship?  Are  we  to  hush  H  up  because 
some  man  is  our  friend? 

They  say  there  are  four  or  five  of  them,  and  I  don't 
know  who  they  are,  and  if  you  go  to  Birmingham,  as 
suggested  by  Mr.  Wood,  you  don't  know  who  is  a  lawyer. 
Men  practice  law  in  Birmingham  ev^ry  day  who  have  no 
license,  as  I  am  informed,  but  I  do  not  state  it  as  a  fact. 
By  what  means  have  the  public  to  be  advised,  and  nobody 
knows  better  than  my  friend  Judge  Pitts  that  that  class 
of  men  are  calculated  to  do  more  injury  to  the  profession 
and  to  the  community  than  all  the  rest  together.  It  is 
nothing  more  than  protecting  the  character  and  standing 
of  the  profession.  Certainly  we  ought  to  be  willing  to  do 
what  is  required  as  a  plain  duty  to  give  publicity  to  the 
facts  where  the  guilt  is  established  and  the  judgment 
pronounced. 

Mr.  Hundley: 

Mr.  President:  It  strikes  me  that  the  objection  to  this 
matter  is  the  difference  between  tweedledum  and  tweedle- 
dee.  It  is  stated  that  the  names  are  in  the  report,  and  a 
person  can  go  to  it  and  publish  it.  Let  us  imagine  the 
the  writing  out  of  the  proceedings  here  today,  in  the  press 
on  tomorrow,  and  it  it  states  the  bare  facts,  and  I  have  no 
doubt  it  will,  it  will  read  something  like  this:  The  report 
of  the  Central  Council  read  to  the  Bar  Association  con- 
tains   certain    names  of  those  who  had  surrendered  their 
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license.  Thereapon  a  motion  was  made  that  the  fact  of 
their  plea  of  gailty  and  surrender  of  their  license  shall  he 
included  in  the  proceedings  of  the  Association,  but  on 
casting  up  the  vote  the  Association  voted  jown  this  mo- 
tion and  the  names  were  not  included  in  the  proceedings, 
as  having  been  disbarred.  But  the  press,  that  great  pur- 
veyor of  what  is  of  interest  to  the  public  is  enabled  to  get 
at  the  facts  notwithstanding  the  action  of  the  State  Bar 
Association,  and  the  press  for  the  benefit  of  the  general 
public  takes  pleasure  in  stating  that  the  gentlemen  re- 
ferred to  and  the  iollowing.  It  strikes  ma  that  is  not 
the  proper  way  to  do  it.  If  these  men  are  unworthy — 
and  I  do  not  have  tbe  nonor  of  acquaintance  of  any  one 
of  them — I  don't  know  their  names — and  it  may  be  some- 
body is  involved  that  I  do  know,  if  so,  I  have  no  knowl- 
edge of  it  now,  nor  do  I  care,  but  the  point  I  make,  and 
the  purpose  of  my  motion  is,  that  as  to  those  members 
who  have  confessed  their  guilt  by  surrendering  their  li- 
censes, that  this  Association  shall  put  itself  on  record  by 
its  minutes  and  proceedings  by  making  that  fact  appear 
affirmatively  upon  its  proceedings.. 

Mr.  London: 

You  mean  those  who  have  been  disbarred. 

Mr.  Hundley: 

Yes,  of  course  I  mean  that. 

Mr.  filakey: 

I  wish  to  withdraw  the  motion  I  made,  and  second  Mr. 
Hundley's  motion. 

The  President: 

The  chair   would  hold  that  the  appendix  to  the  report 
which  contains  the    names,  is  a  part  of  the  report,  and  it 
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will  be  published  in  the  proceedings  of  this  meeting  with- 
out any  motion  at  all.  The  chair  would  hold  that  that 
appendix  is  a  part  of  the  report,  and  the  only  question  be- 
fore the  Association  now  is,  whether  that  appendix  shall 
now  be  read  or  simply  published  along  with  the  balance 
of  the  report.  It  forms  a  part  of  the  report  and  will  be 
published. 

Mr.  Blakey: 

Along  that  line  I  want  to  say  this:  The  proceedings 
will  be  published  next  January  or  February.  The  average 
member  will  take  the  report  up  and  glance  over  it,  the  re- 
port will  be  in  the  appendix  of  the  proceedings.  Two- 
thirds  of  the  members  will  not  look  back  to  see  what  it 
is,  and  the  probability  is  uQver  see  the  names  at  all.  I 
happen  to  know  one  instance  where  a  man  has  surrender- 
ed his  license  and  has  been  disbarred  by  his  own  voluntary 
act,  and  in  the  very  community  in  which  he  lives,  and  in 
which  he  had  practiced,  there  are  lawyers  today  who  are 
in  the  active  practice  who  do  not  know  that  man  has 
been  disbarred. 

The  President: 

Is  there  anything  before  the  Association?  Did  the  gen- 
tleman withdraw  his  motion? 

Mr.  Blakey: 

Yes,  sir,  and  to  second  the  motion  of  Mr.  Hundley. 

The  President: 

I  hold  that  it  would  be  useless,  because  the  appendix 
will  be  published  as  a  part  of  the  proceedings. 

Mr.  S.  A.  Wood: 

I  call  for  the  reading  of  the  appendix. 
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The  President: 
Now  that  is  the  question. 
Mr.  W.  H.  Thomas: 

Mr.  President:  I  desire  to  submit  a  motion  that  the 
appendix  be  not  read  and  be  not  published. 

Mr.  Bromberg: 

I  call  for  a  division  of  that  question. 

Mr.  Hundley : 

Mr.  President :  I  am  not  very  familiar  with  the  rules,  but 
I  make  the  point  of  order  that  any  member  has  the  right 
when  a  matter  is  pending  upon  which  he  is  called  upon  to 
vote,  that  any  member  has  a  right  to  demand  the  reading 
of  the  pending  question,  and  I  therefore  ask  for  the  read- 
ing of  the  appendix  for  information,  before  I  cast  my  vote. 

Mr.  MuUins : 

Mr.  President :  I  make  the  point  of  order  that  the  mo- 
tion ot  the  gentleman  from  Huntsville  is  pending,  to  re- 
ceive and  file  the  report. 

Mr.  Hundley : 

Mr.  President :  I  rise  to  point  of  order  :  The  President 
has  declared  my  motion  out  of  order  and  the  question  is 
upon  reading  of  the  appendix  for  information. 

Mr.  Mullins: 

I  did  not  so  understand  the  Chair  to  declare  the  motion 
out  of  order. 

The  President : 

I  held  that  the  motion  was  unnecessary  because  the  pro- 
ceedings would  be  published. 

Mr.  Hundley  : 
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Mr.  President:  I  withdraw  the  motion,  and  ask  for  the 
reading  of  the  appendix  for  information  before  I  cast  my 
vote, 

Mr.  Rushton  : 

Mr.  President :  I  suggest  that  the  report  be  sent  around 
to  those  who  seem  anxious  to  know  what  is  in  it.  There 
are  others  of  us  who  do  not  care  to  read  it. 

Mr.  Hundley : 

Reading  for  information  is  always  in  order,  and  any 
member  has  a  right  to  have  it  read  from  the  clerk's  desk. 

The  President: 

The  Chair  is  in  doubt  whether  the  motion  of  the  gen- 
tleman  from  Huntsville  is  correct  or  not,  and  he  asks  for 
information  from  the  Association  on  that  subject. 

Mr.  Bromberg: 

Mr.  President :  I  would  suggest  to  the  gentleman  from 
Huntsville  that  he  do  not  press  a  motion  that  must  be  dis- 
agreeable to  some.  I  do  not  see  why  any  one  wants  to 
know  the  names  right  now,  when  he  can  get  them  to-mor- 
row, the  newspapers  will  have  them.  When  we  come 
together  for  social  pleasure  there  ought  not  to  be  anything 
disagreeable.  Some  may  be  connected  by  friendship  with 
names  that  might  be  read.  The  Committee  is  right  in  not 
reading  the  names.  It  will  be  published  by  the  newspa- 
pers, and  let  us  not  hear  the  names  to-day. 

Mr.  S.  A.  Wood  : 

Mr.  President:  I  have  one  request  to  make  of  the  Cen- 
tral Council,  that  they  withdraw  the  appendix  or  have  it 
read.  I  am  perfectly  willing  for  them  to  withdraw  it.  J 
hope  the  Central  Council  will  withdraw  the  appendix  un- 
less they  are  willing  to  give  it  in  toto. 
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Mr.   A.  T.  London: 

Mr.  President :  The  Central  Council  has  made  a  report 
referring  to  an  exhibit  which  was  Bubmitted  with  the  re- 
port. I  submit  that  that  exhibit  cannot  get  out  of  the 
Secretary's  hands,  except  by  a  vote  of  the  Association.  It 
is  now  before  it,  and  a  part  of  our  records,  and  I  submit 
we  have  a  right  to  have  it  read  to  know  what  is  before  us. 

The  President: 

The  Chair  is  in  doubt  as  to  the  point  of  order,  and  he 
calls  upon  the  Association  to  determine  that  point  tor  him. 

Mr.  Coleman : 

Mr.  President :  There  was  a  motion  as  I  understand  that 
this  appendix  be  not  printed  as  a  parjb  of  the  proceedings, 
and  be  not  published. 

The  President: 

The  gentleman  raises  the  point  of  order  that  it  does 
form  a  part  and  can  be  read,  and  the  Chair  is  in  doubt. 

Mr.  Mullins : 

Mr.  President :  I  want  to  make  another  point  of  order: 
I  would  like  to  know  if  the  exhibit  is  physically  in  exist- 
ence. 

The  President: 

I  suppose  it  is. 

Mr.  W.  W.  Pearson  : 

It  seems  that  this  Association  has  appendicitis ! 

Mr.  Martin  : 

Mr.  President :     I  would  like  to  ask  for  some  informa 
tion  :  I  want  to  know  whether  that  appendix  contains  the 
names  of  any  other  attorneys  or  ex-attorneys  than  those 
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who  have    been    disbarred,  or  have    surrendered    theij 
license  ? 

Mr.  Roulhac: 

It  has  the  names  of  two  against  whom  proceedings, 
have  been  directed. 

Mr.  Martin  : 

That  part  ought  not  to  be  published.  I  don't  think 
there  can  be  any  difference  of  opinion  on  this  proposition 
that  the  report  ought  to  contain  the  names  of  those  who  ' 
have  surrendered  their  license,  or  been  disbarred.  All  the 
rest  ought  to  be  omitted  so  far  as  the  names  are  concerned. 
The  names  ot  those  against  whom  proceedings  are  pending 
ought  not  to  be  published. 

The  President: 

I  understand  that  forms  a  part  of  the  report. 

Mr.  Martin  : 

I  don't  think  that  part  of  the  report  ought  to  be  pub- 
lished. I  move  that  so  much  of  the  appendix  as  relates 
to  pending  prosecutions  be  omitted  from  the  publication. 

Mr.  Ligon : 

That  is  a  suggestion  I  was  about  to  make. 

Mr.  Pearson : 

I  second  that. 

The  President: 

The  Chair  would  hold   that  also  out  of  order  pending 

the  motion  of  the  gentleman  from  Montgomery  that  the 
appendix  be  not  read. 

Mr.  Hundley : 

Mr.  President :     I  make  the  point  of  order,  that  a  motion 
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not  to  read  the  appendix  would  be  out  of  order,  because 
you  have  to  suspend  the  rules  to  do  it.  Under  the  rules  of 
general  parliamentary  law  which  the  Association  has 
adopted,  when  a  committee  reports  it  cannot  be  without  a 
suspension  of  the  rules. 

The  President : 

The  Chair  is  in  doubt  about  that,  and  will  take  th« 
sense  of  the  Association  on  the  subject. 

Mr.  Pettus: 

Mr.  President :  I  hope,  gentlemen,  that  you  will  not 
do  any  injustice  in  this  proceeding.  The  motion  of  the 
gentleman  from  Madison  covered  the  whole  ground  as  I 
understand  he  wanted  it  to  be  done  at  first.  He  seems  to 
have  changed  his  mind  on  the  subject  I  am  sorry  that 
he  withdrew  his  motion.  I  renew  it  that  the  names  of 
those  convicted  or  who  have  surrendered  their  license 
shall  be  published,  and  nothing  else,  the  name  of  no  other 
person  in  that  report.  It  would  do  gross  injustice  to  a 
man,  he  may  have  been  maliciously  accused  and  the  Coun- 
cil is  examining  into  it.  You  might  do  gross  injustice  to 
divers  persons.  If  the  gentleman  from  Madison  will  vote 
for  his  own  resolution,  and  not  insist  on  his  absolute  pound 
of  flesh. 

Mr.  Hundley :  v 

Mr.  President :  If  the  gentleman  will  permit  one  inter- 
ruption :  I  stand  by  my  original  resolution,  but  I  was 
fearful  that  the  motion  I  made  would  be  beaten,  and  I 
cut  that  ofi  by  calling  the  matter  back  to  its  parliamen- 
tary status,  that  we  proceed  to  the  reading  of  the  report, 
and  to  ask  unanimous  consent  that  that  portion  of  the  re- 
port which  referred  to  those  who  had  not  been  disbarred, 
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or  had  not  surrendered  their  license,  do  not  be  read  or 
embraced  in  the  report.  I  wanted  to  got  it  in  proper  par- 
liamentary attitude.  I  do  not  want  any  man's  name 
included  in  this,  until  he  has  been  proven  guilty  or  con- 
fessed his  guilt.  As  a  lawyer  £  do  not  want  any  one  con- 
demned until  he  has  had  his  day  in  court,  and  I  do  not 
want  any  name  in  there,  directly  or  indirectly,  who  has 
not  been  convicted. 

Mr.  A.  T.  London: 

I  second  the  motion  of  the  gentleman  from  Dallas. 
Mr.  Callahan : 

I  rather  expected  this  kind  of  performance,  but  did  not 
expect  it  so  early  in  the  day. 

Mr.  Van  de  Graaff  : 

Mn  President :  I  have  served  as  a  member  of  that 
Council.  The  duties  of  that  Council  have  been  painful, 
and  I  think  the  gentlemen  who  have  served  with  me,  unite 
in  the  expression.  I  do  not  think  anything  should  be 
done  here  without  careful  consideration,  and  I  do  not 
think  the  last  word  has  been  said  as  to  the  merits.  We 
have  had  before  us,  the  father — himself  a  member  of  this 
bar,  I  suppobe  the  oldest  or  one  of  the  oldest  in  the  State, 
a  man  wbo  had  borne  a  name  honored  throughout  this 
State;  we  have  had  requests  from  wives.  In  this  charac- 
ter of  case,  as  in  every  case,  the  suffering,  the  blow,  must 
fall  upon  others  who  are  innocent.  According  to  my  con- 
ception of  the  law  under  which  the  proceedings  are  insti- 
tuted, I  believe  it  is  the  policy  of  the  law  to  permit  of  a 
quiet  retirement  from  the  profession  by  the  party  accused. 
It  is  made  the  function  exercised  by  the  Central  Council, 
it  on  the  examination  of  the  evidence  prima  facie  of  the 
existence  of  the  charges,  he  is  given   opportunity  to  sur-^ 
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render  voluntarily  bis  license  at  this  stage  of  the  proceed- 
ings without  institution  of  proceedings^in  court.  I  submit 
a  fair  construction  of  those  provisions  is,  that  it  is  the 
policy  of  the  law  to  allow  members  of  the  bar  so  charged 
to  simply  withdraw  without  the  publicity  of  a  charge, 
lodged  against  them.  I  believe  that  to  be,  having  refer- 
ence to  all  the  bearings  of  these  proceedings  a  wise  policy. 
I  believe  it  to  have  been  partly  the  cause,  the  avoidance  of 
publicity,  that  some  of  the  gentlemen  may  have  withdrawn 
from  the  bar.  I  believe  that  the  desire  in  a  sense  to  avoid 
notoriety  for  their  family,  the  proceedings  in  a  trial,  prob- 
ably operated  upon  the  mind  of  some  of  the  lawyers  who 
have  withdrawn.  Believing  that,  and  having  seen  before 
our  Council  this  old  white  headed  father  pleading  for  his 
son — 

The  President: 

Had  his  son  with  him? 

Mr.  Van  de  Graaff : 

Yes,  sir,  had  his  son  with  him  before  us.  I  believe  that 
the  true  view  of  our  duty  to  our  Association  is  to  put  out 
the  unworthy,  to  secure  their  withdrawal  from  the  bar,  but 
when  we  have  done  that,  to  stop,  not  to  publish  in  our 
records  here  that  ought  to  be  a  part  of  the  history  of  the 
legal  profession  of  the  State  a  name  which  has  been  hon- 
ored among  us  for  years  and  generations.  He  is  disbarred. 
The  records  of  the  court  show  him  deposed  from  the 
practice,  is  not  that  enough,  must  you  brand  the  man 
through  life  and  all  those  who  are  of  kin  to  him  to  share 
that  brand  with  him,  as  suggested  a  red  letter  upon  him  ? 
I  say  not,  we  have  done  all  we  ought  Xo  do  when  we  re- 
move him. 

Mr,  Armstead  Brown ; 
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Mr.  President:  If  the  position  be  taken  that  the  action 
of  the  Central  Council  shall  not  be  reported  to  this  Asso- 
ciation we  are  conferring  upon  the  agent  greater  power 
than  the  principal  possesses.  That  would  give  plenary 
power,  a  dungerous  power.  Knowing  as  I  do  something 
of  the  high  character  of  the  present  Central  Council  I 
would  Le  perfectly  willing  to  trust  the  character  of  my  own 
brother  into  their  keeping,  but  if  in  the  future,  it  were 
possible  that  other  men  should  get  on  that  Council  whose 
character  were  less  lofty,  the  result  might  be  dangerous. 
I  do  not  want  a  star  chamber  created  greater  than  the 
body  which  created  it. 

Mr.  Mullins : 

Mr.  President :  This  is  a  delicate  proposition.  I  may 
be  a  little  out  of  order,  but  it  seems  to  me  that  this  mat- 
ter could  be  wisely  referred  to  a  special  committee,  this 
report  be  referred  to  a  special  committee  to  be  raised  now, 
and  to  report  this  afternoon.  It  is  confessed  that  parts  of 
that  report  ought  not  to  be  made  public.  There  is  some 
weeding  out  that  ought  to  be  done  in  any  event.  I  will 
not  make  a  motion,  but  I  make  the  suggestion. 

Mr.  Hundley : 

Mr.  President :  The  motion  of  the  distinguished  gen- 
tleman from  Dallas  covers  the  very  point  that  the  gentle- 
man suggests,  confines  it  to  the  cases  where  plea  of  guilty 
entered  and  surrender  of  license. 

Mr.  Callahan  : 

Mr.  President :  I  don't  care  to  discuss  the  features  of 
this  report  as  to  what  shall  be  done  with  it,  but  when  this 
vote  is  taken  it  disposes  of  this  report  in  some  way,  and  I 
have  a  few  suggestions,  if  you  will  be  a  little  patient,  that 
I  would  like  to  make  in  this  matter.     We  seem  to  be  very 
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much  pleased  that  we  are  in  position  to  begin  proceedings 
by  law  against  parties  who  ofiend,  but  I  fear  we  have  not 
struck  the  rock  that  is  in  the  way,  which  is  the  enforce- 
ment of  that  law.  We  are  not  going  to  find  men  every 
time  so  guilty  that  they  are  convinced  of  it  themselves 
and  going  to  deliver  up  their  license,  we  are  not  going  to 
find  them  every  time  willing  to  give  up  without  a  fight. 
When  we  get  to  throwing  the  line  around  the  biggest  steer 
in  the  crowd  we  will  have  a  tussle.  The  solicitor  in  a  par- 
ticular county  begins  a  proceeding.  I  don't  desire  to  re- 
flect upon  the  ability  or  the  character  of  the  solicitors  of 
this  State,--but  mark  you,  when  you  catch  one  of  the  big 
tellows,  which  ought  to  be  done  if  he  is  guilty,  catch  the 
big  fellow  and  frighten  the  little  ones  and  they  will  stop — 
but  when  you  catch  him  you  will  have  a  tight  on  your 
hands.  He  is  goine^  to  have  friends,  influence  and  popu- 
larity before  the  jury  in  the  county  where  he  is  to  be  tried, 
and  he  may  have  counsel,  and  doubtless  will  have  the 
ablest  talent  that  he  can  get,  and  there  is  the  solicitor,  single 
handed  and  alone  to  combat  with  that  man's  influence,  his 
personality,  his  friendship  and  his  counsel,  and  I  submit 
while  I  approve  of  the  law  that  the  solicitor  ought  to  bear 
the  official  burden  and  responsibility  of  the  matter  as  being 
the  official  head  of  it,  I  believe  that  it  is  the  duty  of  the 
Bar  A.ssociation  to  furnish  that  solicitor  with  such  aid  in 
the  way  of  counsel  that  he  may  desire,  or  in  the  discretion 
and  judgment  of  the  President  of  the  Bar  Association  is 
necessary  or  needed.  Now  we  are  not  all  infallible,  you 
take  the  young  solicitors,  having  less  experience  than 
others,  and  the  man  to  be  tried  has  power  and  influence, 
the  question  is,  is  he  able  under  those  circumstances  to 
stand  out  single-handed  and  alone  and  cope  with  the  con- 
ditions that  confront  him.     I  think  the   Bar   Association 
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oagbt  to  furnisb   additional  counsel  in  any  case  where  it 
may  be  needed,  and  I  make  that  suggestion. 

The  President: 

Tou  have  heard  the  motion  of  the  gentleman  from 
Dallas.  Are  you  ready  for  the  question  ?  All  in  fa^or  of 
the  motion  of  the  gentlenian  from  Dallas  will  say  aye,  and 
and  those  opposed  no.  The  ayes  have  it  and  the  motion 
prevails.  That  part  ^f  the  appendix  to  this  report  having 
reference  to  those  members  who  have  been  disbarred  and 
those  who  have  surrendered  their  licenses,  will  be  read. 

Mr.  Roulhac: 

Mr.  President :  I  ask  leave  of  the  Association,  as  the 
adoption  of  this  motion  will  necessitate  some  change  in 
the  framing  of  the  exhibit  to  the  report,  that  that  may  be 
made  at  the  afternoon  session.  The  report  is  classified  as 
I  stated  in  the  outset,  to  those  surrendered  and  disbarred; 
those  surrendered  that  we  have  in  hand,  and  the  three 
where  prosecutions  have  been  begun  by  the  Central  Coun- 
cil. Tbe  last  are  not  to  be  read.  There  was  a  statement 
without  giving  names  in  three  instances  where  charges  are 
pending. 

Mr.  Hundley: 

I  wish  to  ask  a  question  of  the  gentleman.  Do  I  under- 
stand him  to  say  it  is  impossible  for  him  to  read  that  por- 
tion ? 

Mr.  Boulhac : 

No,  I  can  read  that. 

Mr.  Hundley : 

Bome  of  us  will  not  be  here  this  afternoon. 

Mr.  Roulhac : 
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Those  who  have  sarrendered  their  liceDses  and  beeu  dis- 
darred  are  Qordon  Macdonald  of  Montgomery  and  E.  K. 
McGregor  of  Morgan  coanty.  Those  whose  surrenders 
are  in  the  hands  of  the  Central  Council  are :  John  J. 
Moore  of  Birmingham  and  John  W.  A.  SlEinford,  Jr. 
of  Birmingham. 

The  President:  n 

What  shall  be  done  with  the  report  7 

Mr.  Hundley: 

I  move  it  be  received,  filed  and  approved. 

The  motion  was  seconded  and  carried. 

The  President: 

The  next  order  of  business   is  a  paper  by  S.  W.   John 
Esq.,  on  <<A  jutt  and  Fearless  Judge — John  Moore." 
Mr.  John  then  read  his  paper. 

(^Appendix.) 
Mr.  Alex.  T.  London: 

I  offered  a  resolution  yesterday,  which  was  made  a  spe- 
cial order  for  to-day  at  noon. 

Mr.  Ligon: 

I  make  a  motion  for  a  recess  of  ten  minutes. 
The  motion  was  carried. 

Afternoon  Session. 

The  President: 

The  mattter  now  pending  before  the  Association  is  the 
resolution  introduced^  on  yesterday  by  Mr.  Alex.  T.  London 
of  Birmingham.  The  Secretary  will  now  read  the  resolu- 
tion. 
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The  Secretary  then  read  the  resolation. 

Whereas,  By  reason  of  the  large  increase  in  the  business  in  the 
Federal  Court  for  the  Northern  District  of  Alabama  the  dockets  are 
so  congested  as  to  amount  to  a  practical  denial  of  justice  and  pro- 
yision  for  an  additional  judge  is  imperatively  necessary— therefore 

Be  it  resolved.  That  it  ie  the  sense  of  this  Association  th%t  an  addi- 
tional Federal  District  and  Judge  should  be  provided  for  in  this  State 
at  the  earliest  practicable  day. 

Eesolved  further,  That  the  Central  Council  of  this  Association  be 
and  it  is  hereby  instructed  to  take  all  necessary  steps  to  carry  out  the 
provisions  of  the  foregoing  resolution. 

The  President: 

You  have  heard  the  resolution,  what  is  the  pleasure  of 
of  the  Association  with  reference  to  it  ? 

Mr.  Bromberg: 

I  would  like  to  ask  whether  Judge  Jones  concurs  with 
that? 

Mr.  A.  T.  London: 

I  desire  to  say  that  I  was  unable  to  see  Judge  Jones  as 
he  was  out  of  the  State.  I  will  state  that  I  have  talked 
with  Judge  Jones  on  the  subject  of  this  resolution,  and  it 
is  not  in  opposition  to  any  views  he  then  expressed.  I  have 
not  submitted  the  resolution  to  him  as  I  would  have  done 
had  he  been  in  Montgomery,  but  I  know  the  conditions 
are  just  as  stated  in  the  preamble  to  that  resolution.  My 
friend  Mr.  Wood  is  quite  familiar  with  the  condition  of 
the  dockets  in  the  Federal  Court  in  Birmingham.  As  I 
stated  before,  I  don't  believe  the  best  judge  in  Alabama 
can  sit  in  that  court  and  dispose  of  the  cases  at  issue  there 
in  twelve  months. 

Mr.  S.  A.  Wood: 

The  constitution  provides  that  the  writ  of  habeas  corpus 
shall  not  be  suspended;  up  our  way  it  has  been  suspended. 
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I  do  not  believe  any  one  judge  in  the  world  could  dispose 
of  the  business  that  has  accumulated  in  that  district.  At 
one  time  last  year  th^re  were  four  hundred  cases  on  the 
common  law  side  of  the  docket.  It  has  just  been  impos- 
sible on  account  of  the  crowded  condition  elsewhere,  for 
the  judge  to  do  his  duty.  He  has  cases  involving  from  a 
small  sum  up  to  millions  of  dollars.  I  do  not  know  in 
what  way  we  can  get  relief,  but  I  hope  the  Bar  Associa- 
tion will  help  us.  I  believe  this  resolution,  expressing  the 
views  of  the  lawyers  of  the  State,  ought  to  pass.  It  is 
practically  a  denial  of  justice  in  the  present  condition  of 
the  docket. 

Mr.  Blakey: 

I  move  that  the  resolution  as  offered  by  Mr.  London  be 
adopted  by  the  Association. 
The  motion  was  adopted. 

The  President: 

The  next  order  of  business  is  the  Report  of  the  Com- 
mittee on  Publication  by  the  Chairman,  Thomas  M. 
Owen,  Esq. 

The  Secretary  stated  there  was  no  report. 

The  President: 

The  next  order  of  business  is  Eeport  of  the  Committee 
on  Grievances,  by  the  Chairman,  A.  G.  Smith,  Esq. 
The  Secretary  stated  that  there  was  no  report. 

The  President: 

I  requested  the  Secretary  of  the  Association,  who  has 
been  Secretary  ever  since  it  has  been  an  Association,  over 
twenty-five  years,  to  prepare  a  short  history  of  the  Associa- 
tion. He  has  prepared  it  at  my  request,  and  he  will  now 
read  it  to  the  members  of  the  Association. 
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Mr.  Troy  then  read  hia  paper. 

(^Appendix.^ 

The  President: 

What  is  the  pleasure  of  the  Association  with  reference 
to  the  paper  which  has  just  been  read  by  the  Secretary? 

Mr.  Sternfeld: 

Mr.  President:  I  think  that  is  a  very  valnable  paper  on 
accoant  of  its  historical  references.  I  understand  that 
there  is  only  one  fall  set  of  reports,  and  I  move  that  that 
paper  be  received  and  published  in  the  proceedings. 

Mr.  Purifoy: 

I  would  like  to  state  that  the  gentleman  is  mistaken 
about  only  one  set.  I  am  the  fortunate  possessor  of  a 
full  set  of  reports.  I  understand  I  am  the  only  other 
member  having  a  full  set  of  reports. 

Mr.  A.  T.  London: 

Isn't  that  the  order  of  the  Association  that  the  reports 
are  received  and  filed? 

The  President: 

They  are  subject  to  discussion. 

Mr.  A.  T.  London: 

I  understand,  but  they  are  received  and  filed  and  pub- 
lished.    I  don't  object  to  the  motion. 
The  motion  was  adopted. 

The  President: 

The  next  order  of  business  is  a  paper  by  F.  M.  Purifoy, 
Esq.,  on  ^'Growth  and  Development  of  the  Scope  and 
Power  of  Trust  Companies." 
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Mr.  Purifoy  then  read  bis  paper. 

(^Appendix.^ 

Mr.  Hundley: 

I  move  the  paper  take  the  regular  order,  be  received 
and  filed  and  pablisbed  in  the  proceedings. 
The  motion  was  adopted. 

Mr.  Faith: 

Mr.  President:  We  had  a  trust  company  in  Mobile, 
but  I  have  not  yet  heard  of  any  one  having  a  trust  com- 
pany act  as  a  trustee  or  guardian  or  administrator,  and  so 
far  as  I  know  in  Mobile  it  has  been  a  failure  in  that  re- 
spect, that  is,  nobody  would  have  it  act  as  a  trustee.  I 
don't  know  how  it  is  in  other  cities.  Personally  I  am 
opposed  to  a  corporation  acting  as  an  administrator  or 
executor,  I  think  it  takes  from  the  lawyer  one  of  the 
fields  of  his  profession  where  he  advises  his  clients,  and 
gives  to  the  attorney  of  the  trust  company  the  guidance 
of  that  estate.  I  think  it  is  to  the  interest  of  the  lawyer 
to  oppose  that. 

Mr.  John: 

Mr.  President:  I  am  a  little  surprised  that  he  says 
nobody  in  the  City  of  Mobile  will  trust  his  trust  company. 

The  President: 

It  is  a  good  trust  company. 

Mr.  John: 

I  have  no  doubt.  I  will  give  you  an  illustration  of  a 
case  which  happened  recently,  it  shows  that  the  gentle- 
man's fears  are  not  well  grounded.  There  was  a  trust 
created  in  Dallas  Chancery  Court  a  good  many  years  ago, 
and  Mr.   II.   Smith   was    named    as    trustee.     He    had 
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agreed  to  accept  the  troet  created  by  will,  and  therefore 
he  felt  in  conscience  boand  to  execute  the  trnst,  and  he 
did  for  twenty  years*  Bat  pressure  of  bnsiness  and 
advancing  years  on  himself  admonished  him  that  he  could 
not  longer  execute  that  trust,  and  therefore  he  cast  about 
to  have  somebody,  on  the  ground  in  Alabama,  to  execute 
that  trust  in  the  spirit  in  which  it  was  created,  and  he  re- 
quested me  to  select  a  trust  company.  That  was  done, 
and  the  trust  company  so  far  as  turning  the  business  over 
to  their  particular  attorney,  continued  it  with  the  attorney 
who  advised  the  trustee,  and  continued  as  a  trust  estate 
from  the  beginning.  So  you  have  substituted  for  a  per- 
son in  that  case  who  is  getting  advanced  in  years,  and 
unable  to  attend  to  the  duties  of  that  trust,  a  company 
live,  active  and  on  the  ground  and  attending  to  the  busi- 
ness and  with  more  profit  to  the  beneficiary  than  Mr. 
Smith  did.  I  think  it  fills  a  sphere,  renders  a  service  to 
the  community  on  which  it  can  rely.  We  don't  know 
how  long  the  matter  may  run,  but  no  matter  how  long  it 
runs,  so  long  as  that  institution  stands,  more  promise  of 
standing  than  any  man  can  hope  to  live,  that  trust  will  be 
carried  out  properly  accordinc^  to  direction.  I  am  glad 
there  are  such  institutions.  I  can  say  I  have  no  stock, 
but  I  know  the  way  that  the  business  is  transacted. 

The  President: 

The  next  order  of  business  is  the  report  of  the  Com- 
mittee on  Local  Bar  Associations  by  the  Chairman,  Phares 
Coleman,  Esq. 

Mr.  Coleman  then  read  his  report. 

(^Appendix.) 

Mr.  Bromberg: 

Mr.  President:     With  everything  that   has  been  riaid  in 
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that  report  confined  to  suggestions  and  advice  I  agree,  but 
there  is  a  strange  inaccuracy  of  statement  of  fact.  We 
have  had  for  four  years  past  a  very  live  Association  in  the 
city  of  Mobile  which  includes  nearly  every  member  of  the 
Bar.  For  two  years  I  was  President  of  it,  now  Mr.  Bestor 
is.  We  have  established  a  fee  bill  and  Code  of  Ethics. 
The  fee  bill  applies  all  the  time  in  cases  arising  in  a  court 
in  establishing  what  is  the  proper  fee  to  charge. 
Of  course  those  questions  come  up  very  seldom  in  the 
other  courts.  Sometimes  what  is  a  reasonable  fee  for 
collecting  a  note  enters  into  a  contract.  .  We  have  had 
three  delightful  banquets,  and  that  perhaps  is  as  desirable 
as  anything  else  to  bring  the  members  together  once  a  year, 
and  also  to  hold  them  up  to  the  Code  of  Ethics  and  the 
fee  bill.  I  think  the  report  shoul  I  be  corrected  to  except 
the  City  of  Mobile,  where  you  state  not  in  a  single  city 
such  an  Association  exists.  I  was  the  first  President,  was 
re-elected,  declined  further  nomination  and  Mr.  Bestor  is 
now  serving  as  the  President. 

Mr.  Coleman:  > 

1  am  very  glad  to  be  informed,  and  I  shall  ask  the 
privilege  of  amending  the  report  of  the  committee. 

The  President: 

The  report  will  be  filed  and  published  after  revision. 

The  President: 

The  next  order  of  business  is  report  of  the  Committee 
on  Legislative  Enactment,  by  the  Chairman,  Hon.  Geo.  P. 
Harrison. 

The  Secretary: 

Mr.  President:  General  Harrison  stated  to  me  on  yes- 
terday   that    but    two  bill§  hftd  been  introduced  into  the 
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Le^islatare,  at  the  Buggestion  of  the  Alabama  State  Bar 
Association,  both  of  which  he  advocated  in  the  Senate. 
One  was  the  bill  in  reference  to  disbarment  proceedings 
which  he  succeeded  in  having  passed;  the  other  was  with 
reference  to  the  admission  of  members  to  practice  law. 
The  latter  failed  of  passage.  That  would  be  his  report  if 
he  were  here.     He  asked  me  to  make  this  statement. 

The  President: 

The  next  order  is  the  election  of  officers,  and  I  will  ask 
if  that  committee  is  now  ready  to  make  its  report. 

Mr.  Blakey  read  the  report  of  the  committee  as  fol- 
lows: 

Mr,  President: 

Tour  Committee  appointed  to  nominate  officers  for  the  Association 
for  the  ensuing  year  respectfully  report  as  follows: 

For  President— Hon.  Thos.  R.  Boulhac,  Sheffield. 

Ist  Vice  President— Hon.  Geo  P.  Harrison,  Opelika. 

2nd  Vice  President— Hon.  D.  P.  Bestor.  Mobile. 

8rd  Vice  President— Hon.  W.  S.  Thorington.  Tuscaloosa. 

4th  Vice  President— Phares  Coleman,  Esq  ,  Montgomery. 

6th  Vice  President— C.  R.  Bricken,  Esq.,  Luverne. 

Secretary  and  Treasurer: 

Alex.  Troy,  Montgomery. 

Ezecntive  Committee: 
S.  H.  Dent,  Jr.,  Chairman, 
B.  P.  Crum,  Gaston  Gunter, 

Wm.M.  Blakey,  Alex.  Troy,  ex-officio. 

Central  Council: 
W.  W.  Callahan,  Chairman,  Decatur, 
A.S.  Van  deQraaff,  Tuscaloosa,  Chas.  P.  Jones.  Montgomery, 
S.  D.  Weakley,   Birmingham,    John  London,  Birmingham. 

We  further  report  a  resolution  of  thanks  to  our  most  efficient  and 
courteous  Secretary  and  Treasurer  for  the  faithful  manner  in  which 
he  has  performed  the  duties  of  his  office  and  looked  after  the  welfare 
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of  the  Afisociation— and  also  the  retiring  President  for  the  faithful 
discharge  of  his  duties. 


Respectfully  submitted: 


Wm.  M.  Blakby,  CJiairmart. 
Henry  PiTi's, 
ALEX.  T.  London, 
W.  W.  Callahan, 
Lawrence  Cooper. 


Mr.  RushtOD: 


I  mo  76  Judge  Pitts  be  instracted  to  cast  the  vote  of  the 
Association  for  the  officers  nominated  by  the  Committee. 
The  motion  was  adopted. 

Mr.  Pitts: 

Mr.  President:  I  will  state  that  I  have  cast  the  vote  of 
the  Association  and  that  each  and  every  one  of  the  nomi- 
nees hats  been  elected. 

Mr.  A.  T.  London: 

I  have  a  resolution  I  desire  to  offer: 

Beaolved,  That  the  thanks  of  this  Association  be  and  they  are  here- 
by tendered  to  the  retiring  officers  and  Central  Council  and  Execu- 
tive Committee  for  the  valuable  services  rendered  by  them  during  the 
past  year. 

The  resolution  was  adopted. 

The  President: 

The  next-  order  of  business  is  the  consideration  of  the 
report  that  was  made  on  yesterday  by  Mr.  Martin. 

Mr.  Martin: 

Mr.  President:  For  the  information  of  the  gentlemen 
who  were  not  present  yesterday,  I  will  state  that  the  gen- 
tlemen appointed  to  make  this  report,  a  committee  of 
three — providing  for  admission  of  membership  to  the  As- 
sociation— the  gentlemen  appointed  were  W.  L.  Martin, 
Chairman,  Alex.   T.  London  and  H.  S.  D.  Mallory.     Mr. 
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LoDdou  and  my  self  had  a  meeting  yesterday,  and  agreed 
upon  the  report  which  was  read  yesterday. 

Mr.  John  London: 

If  that  report  indicates  any  opposition  to  the  way  in 
which  members  were  formerly  admitted,  we  are  not  in- 
formed of  any  improper  method.  My  information  is,  that 
we  have  had  a  very  satisfactory  membership,  and  very 
few  have  been  admitted  that  ought  not  to  have  been  ad- 
mitted. It  seems  to  me,  it  should  be  the  desire  of  the 
Association  to  encourage  them  to  come  in,  and  not  throw 
obstacles  in  the  way,  and  unless  some  reason  is  given,  I 
don't  think  the  amendment  to  the  By-Laws  should  be 
adopted. 

Mr.  Blakey: 

I  will  explain  for  the  benefit  of  members  who  were  not 
here  at  the  last  meeting  of  the  Association.  Heretofore 
it  has  been  the  custom  for  names  to  be  fi.led  with  the 
Chairman  of  the  Central  Council,  and  he  would  call  an 
informal  meeting  after  they  got  to  Montgomery.  These 
gentlemen  shown  to  be  practicing  attorneys,  and  nobody 
knew  anything  about  them,  they  said  all  right.  I  will 
illustrate  my  point  by  an  instance  which  occurred  a  few 
days  ago.  I  was  in  the  Secretary's  office  and  Mr.  Troy 
handed  me  a  letter,  which  was  an  application  lor  member- 
ship. I  read  the  letter,  from  a  personal  friend  of  mine,  a 
man  I  have  known  for  years.  I  said,  that,  will  not  do  to 
submit  to  the  Association.  Why?  I  said  that  man 
is  black  listed  for  collecting  money  belonging  to  clients 
and  refusing  to  turn  it  over.  It  has  been  reported  to  me 
there  are  several  instances  where  he  has  collected  money 
and  it  could  not  be  gotten  out  of  him:  If  his  name  is 
suggested  to  the  Association,  I,  his  personal  friend,  would 
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be  compelled,  if  I  did  my  duty  to  the  Association,  to  oppose 
his  nomination.  We  ought  not  to  be  put  in  that  attitude. 
If  these  names  are  tiled  with  the  Council  two  weeks  in 
advance  the  Chairnaan  can  very  easily  write  to  the  mem- 
bers of  the  bar  practicing  in  the  same  county  with  the 
man  making  the  application,  and  ask  them  to  inform 
him  if  there  is  any  objection  to  allowing  that  man  to  be- 
come a  member  of  the  Association.  If  those  members 
there  are  satisfied  the  members  of  the  Association  should 
be.  But  on  the  other  hand,  very  frequently  names  are 
proposed  for  membership  in  the  Association  when  there 
is  not  a  man  present  in  the  Association  who  happens  to 
be  practicing  at  the  same  bar  with  him,  and  the  members 
of  the  Association  do  not  know  anything  about  him.  I 
think  there  should  be  some  investigation  made  before 
hand.  In  fact  there  have  been  two  or  three  instances 
where  men  have  been  proposed  for  membership  and  elect- 
ed, where  afterwards  I  have  found  out  things  about  them, 
which  if  I  had  known  in  advance,  I  would  have  opposed 
their  election.  I  think  it  is  only  fair  to  the  Association, 
when  we  are  making  the  eftort  to  clear  the  bar  of  the 
State,  that  sqjue  investigation  should  be  made. 

Mr.  Alex.  T.  London: 

I  would  like  the  Secretary  to  refer  to  the  last  meeting  of 
the  Association,  which  calls  for  this  report. 

The  Secretary  read  the  printed  proceedings  of  the  from 
last  annual  meeting,  as  follows: 

Eesolved,  by  the  Alabama  State  Bar  Association,  That  a  Committee  of 
three  be  appointed  by  the  President,  whose  duty  it  shall  be  to  report 
at  the  next  meeting  a  By-law  governing  the  election  of  members, 
whereby  greater  restrictions  may  be  thrown  arounci  the  obtaining  of 
membership  in  this  Association. 
5 
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Mr.  Alex.  T.  London: 

Mr.  President:  I  take  it  when  the  committee  under- 
took to  carry  out  what  it  regarded  as  instructions  from 
the  Association,  that  it  was  our  duty  to  enforce  some  re- 
strictions for  the  reason  that  it  had  been  made  appafent 
at  the  last  meeting  there  was  a  necessity  for  it.  I  am  not 
like  my  brother  about  being  without  knowledge.  I  was 
somewhat  like  my  friend  Blakey  in  the  knowledge  that 
some  members  of  the  Bar  Association  had  been  elected 
that  I  did  not  think  I  would  have  picked.  I  suppose  it 
was  for  that  cause  that  the  committee  was  raised,  r  nd  I 
do  not  think  the  restrictions  by  the  proposed  By-Laws  are 
harsh  in  any  measure,  or  should  keep  anybody  out  who  is 
entitled  to  come  in.  I  think  it  is  prudent  and  wise  that 
the  names  should  be  given  in  advance  of  the  time  of  the 
meeting.  Exceptional  cases  may  arise.  It  is  clearly 
within  our  own  province  to  suspend  the  By-Laws  where 
we  find  it  a  hardship. 

Mr.  Martin*: 

Mr.  London  is  correct  when  he  says  that  the  committee 
felt  instructed  to  report  a  By-Law.  So  far  as  I  am  indi- 
vidually concerned,  I  am  free  lo  say  that  I  had  not  dis- 
covered any  necessity  for  any  legislation  on  that  question, 
but  being  appointed  on  that  committee,  with  instructions 
to  report  a  By-Law,  we  thought  it  our  duty  to  report  that 
By-Law,  and  I  made  inquiries,  we  considered  this  question 
as  to  whether  that  By-Law  requiring  applications  to  be 
made  fifteen  days  before  the  annual  meeting,  would  pre- 
vent admission  to  membership  at  the  annual  meeting  with- 
out previous  application,  and  the  conclusion  was  as  sug- 
gested by  Mr.  London,  that  the  Association  had  power  to 
suspend  the  operation  of  any  B^-Law.  I  would  oppose 
any  By-Law  that  would  tie  the  handa  of  this  Association; 
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that  would  prevent  the  Association  from  admitting  to 
membership  while  in  session  bj  unanimous  vote,  or  three- 
fifths  vote.  I  understand  that  to  be  the  effect  of  the  reso- 
lution, that  it  may  be  suspended  by  a  vote  of  the  Associa- 
tion at  any  time. 

Mr.  Alex.  T.  London  : 

Unatiimous  consent  I  presume  it  would  be,  and  if  there 
is  one  objection  I  don't  think  the  man  should  be  admitted. 

Mr.  Martin : 

With  that  understanding,  that  a  man  may  be  admitted 
at  any  time  by  a  vote  of  the  Association. 

Mr.  Coleman  : 

Mr.  President:  I  don't  see  how  there  can  be  any  possi- 
ble objection  to  the  By-Law  as  reported.  The  only  differ- 
ence is,  heretofore  it  was  a  matter  of  course  that  the  man's 
application,  when  he  made  application,  he  was  elected  a 
member.  Now  the  Central  Council  is  directed  to  investi- 
gate that  member.  That  is  strictly  in  accord  with  the 
construction  which  defines  eligibility.  Of  course  the  as- 
certainment, as  to  whether  or  not  he  is  a  member  of  the 
bar  in  good  standing,  carries  with  it  an  investigation  by 
the  Central  Council,  and  as  I  understand  the  By-Law  it  is 
not  even  necessary  t>  suspend  the  rule.  A  man's  name  is 
admitted  to  the  Central  Council  this  morning.  They  can 
make  all  needful  investigation  by  this  afternoon,  and  for 
that  reason  it  seems  to  me  that  the  By-Law  is  in  strict  accord 
with  what  the  Constitution  contemplated,  and  it  would  not 
be  necessary  to  suspend  the  By-Laws  or  Constitution,  and 
it  seems  to  me  it  should  be  adopted. 

Mr.  John  London : 

Mr.  President :     I  understand  that  the  new  By-Law  re- 
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quires  application  to  be  made  fifteen  days  prior  to  the  an- 
nual meeting  of  the  Association.  It'  this  Association 
should  go  some  where  else,  say  to  Birmingham  for  instance, 
and  the  local  bar  desire  to  become  affiliated  with  the  As- 
sociation because  it  was  there,  it  seems  to  me  it  would  be 
right  and  proper  to  have  them  come  in,  unless  it  is  found 
that  the  present  arrangement  does  some  injury  to  the  As- 
sociation, we  had  better  leave  things  as  they  are.  If  the 
Central  Council  recommends  a  lawyer  for  membership  in 
this  Association  prima  facie  he  is  all  right.  If  not  prob- 
ably some  member  on  the  floor  will  vote  against  him. 

The  Secretary  : 

Mr.  President :  I  know  it  is  a  fact  that  at  the  meeting 
of  the  Association  at  Mobile,  we  had  a  great  many  appli- 
cants acted  upon  at  that  time,  some  of  the  best  members 
we  have.  I  think  if  this  By-Law  is  adopted  and  enforced, 
and  the  Association  is  held  elsewhere  than  at  the  city  of 
Montgomery,  it  may  have  injurious  effect.  The  eftect 
will  be  to  keep  a  number  of  the  members  of  the  bar  from 
applying  for  membership  who  would  otherwise  come  into 
the  Association.  I  move  that  this  report  be  laid  upon  the 
table  until  the  next  nfieeting  of  the  Association. 

The  motion  was  adopted. 

Mr.  Troy  : 

I  move  we  take  a  recess  for  one  hour  for  dinner. 
The  motion  was  adoptea  unanimously. 

The  Association  re-assembled  after  dinner. 

(Stenographer  missed  first  part  of  the  proceedings. 
When  he  entered  Mr.  Troy  was  addressing  the  Association, 
and  the  following  was  said  by  bi«i  after  the  arrival  of 
reporter :) 
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Mr.  Troy : 

Mr.  PreaideDt .  The  large  list  of  members  taken  in,  and 
the  increased  interest  in  the  Association,  shows  the  eftect 
of  that  legislation.  The  Association  has  held  meetings, 
.from  time  to  time,  and  the  roll  of  its  members  show  that 
some  of  the  most  distinguished  lawyers  of  the  State  have 
have  been  members  of  it  since  its  organization.  To  be 
continued  Secretary,  and  to  be  associated  with  this  body  of 
gentlemen,  the  leading  lawyers  from  every  part  of  the 
State  is  a  very  great  compliment  to  me,  and  I  desire  to 
thank  you  again  for  the  honor  again  conferred  upon  me. 

The  President : 

I  desire  to  thank  the  Association  for  the  distinguished 
honor  conferred  on  me  last  year  in  making  me  President 
of  the  Association.  I  also  desire  to  thank  all  the  officers 
of  the  Association,  particularly  the  members  of  the  Cen- 
tral Council,  Secretary  and  Executive  Committee  for  their 
kind  assistance  during  my  administration  of  the  office. 

M?.  HoUoway : 

Mr.  President :  I  introduced  a  resolution  yesterday 
afternoon,  but  in  view  of  the  report  of  the  committee  on 
legislation  to-day,  £  think  it  had  best  stay  where  it  is. 

Mr.  Blakey : 

Mr.  President :  I  have  a  resolution  which  should  have 
followed  the  report  of  the  Central  Council,  it  is  well 
known  to  the  Association,  that  the  duties  of  the  Central 
Council,  by  reason  of  increased  number  of  cases  they  have 
to  investigate,  has  been  considerably  increased,  and  the 
members  of  the  Council  have  devoted  a  great  deal  of  time, 
and  at  some  expense,  in  attending  the  meetings  and  inves- 
tigating the  cases.     It  is   not  fair  to  the  members  of  the. 
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Association  that  they  should  be  required  to  give  their  time 
to  the  business  of  the  Association,  and  at  the  same  time  to 
bear  their  own  expenses.  The  purpose  of  the  resolution 
which  I  propose  to  offer,  I  submitted  yesterday  to  Judge 
Roulhac  who  is  the  present  Chairman  of  the  Central  Coun- 
cil, and  it  meets  his  approval. 
I  will  now  read  the  resolution. 

Besolvedf  That  whenever  the  members  of  the  Central  Conncil  shall 
be  called  by  the  Chairman  thereof  to  attend  a  meeting  of  the  Coancil 
for  the  purpose  of  considering  a  complaint  against  an  attorney  for  the 
purpose  of  institnting  disbarment  proceedings,  the  actnal  expenses  in* 
carred  by  the  members  of  the  Conncil  while  attending  sach  meeting 
shall  be  paid  oat  of  the  treasury  of  this  Association  upon  the  certifi- 
cate of  the  Chairman  fit  the  Central  Council  to  the  Secretary  and 
Treasurer. 

I  move  the  adoption  of  that  resolution. 
Mr.  S.  A.  Wood: 

I  think  it  should  be  actual  expenses  not  exceeding  so 
and  so.  It  might  sit  thirty  days,  and  it  would  be  a  draft 
on  the  Association.  I  suggest  there  should  be  a  maxi- 
mum, 1  would  say  twenty-five  dollars. 

Mr.  Blakey: 

I  am  willing  to  accept  that  ameudmant. 

Mr.  Callahan: 

Mr.  President:  As  a  member  of  the  Central  Council, 
I  simply  desire  to  state  to  this  body  that  so  far  as  I  am 
concerned,  I  have  no  desire  for  that  resolution.  I  am 
willing  to  expend  what  may  be  necessary  in  making  these 
trips  myself. 

Mr.  C.  P.  Jones: 

Mr.  President:  1  have  been  a  member  of  the  old  Council, 
and  some  one  told  me  I  have  been  unfortunate  enough  to 
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be  one  of  the  new.  I  join  my  brother  Callahan  in  saying 
that  so  far  as  I  am  concerned,  I  will  attend  as  best  I  can, 
and  ask  no  resolution  from  this  Association. 

Mr.  Alex.  T.  London: 

Mr.  President:  As  I  anderstand,  it  is  not  because  the 
Central  Council  requested  this  thing.  I  do  not  think  it  is 
anything  more  than  fair  that  we  pay  the  gentlemen  their 
expenses.     I  insist  that  the  resolution  be  adopted. 

Mr.  Roulhac: 

Mr.  President:  Mr.  Blakey  submitted  that  resolution 
to  me  yesterday,  and  I  thought  it  was  manifestly  proper. 
The  peetings  last  year  were  at  my  office  in  Birmingham, 
and  it  was  no  expense  to  me,  but  it  has  been  an  expense 
to  others,  and  it  is  but  right  that  they  should  have  their 
actual  expenses.  My  friend  Mr.  Callahan  will  find  that 
he  will  be  beset  ^  with  a  great  deal  of  correspondence, 
questions  to  answer,  things  ot  that  sort,  and  he  will  have 
to  exercise  patience — which  with  the  Irishman  is  rather 
a  difficult  thing  to  do — and  when  he  has  to  leave  his  of- 
fice, go  from  home,  I  honestly  think  that  the  expense  of 
the  members  who  have  to  come  from  a  distance — hotel 
bill — of  course  that  don't  embrace  anything  more  than 
shelter,  no  extraordinary  or  incidental  expenses.  Those 
expenses  ought  to  be  met,  it  is  but  fair,  it  is  but  just,  and 
1  think  the  Association  ought  to  adopt  that  resolution  de- 
spite the  offer  of  the  gentlemen  to  do  it  for  nothing. 

The  President: 

Gentlemen,  you  understand  the  question.  All  in  favor 
of  the  resolution,  as  amended  by  the  gentleman  from  Jef- 
ferson, will  say  aye  and  those  opposed  no. 

The  resolution  was  adopted. 
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Mr.  Blakey: 

There  is  another  resolation  which  is  suggested  by  the 
remarks  of  Mr.  Callahan  this  morning,  which  made  it 
necessary  to  amend  one  of  our  By-Laws.  We  have 
a  By-Law  with  reference  to  disbarment,  which  under 
the  old  system  required  the  Cental  Cduncil  to 
appoint  a  member  of  the  Association  to  prose- 
cute disbarment  cases.  Under  the  new  system  the 
members  of  the  Central  Council  have  not  that  authority, 
because  required  to  be  prosecuted  by  the  Solicitor.  This 
provides  that  when  the  members  of  the  Central  Council 
deem  it* necessary  or  expedient,  they  shall  appoint  a  mem- 
ber of  the  Bar  Association  to  assist  in  prosecuting,  and  it 
shall  be  his  duty  to  do  so.     I  now  offer  this  resolution: 

Resolvedy  That  whenever  the  Central  Conncil  shall  direct  the  prose- 
ecntion  for  disbarment  of  an  attorney,  if  in  their  judgment  it  shall  be 
necessary  or  desirable  that  assistant  conns^  shanld  be  appointed  to 
assist  in  the  prosecution  of  said  cause,  they  shall  appoint  a  member  of 
this  Association,  with  instructions  to  aesist  in  such  prosecution,  and 
it  shall  be  the  duty  of  such  member  to  comply  with  such  order  of  the 
Central  Council,  and  any  member  of  this  Association  so  appointed 
who  shall,  without  good  excuse,  fail  or  refuse  to  assist  in  such  prose- 
cution, shall  be  expelled  from  tie  Association.  And  the  Central 
Council  shall  report  to  the  Association  all  such  failures  to  prosecute, 
and  in  the  event  of  failure  of  any  attorney  so  appointed,  the  Central 
Council  shall  appoint  some  other  member  of  this  Association  to  act  as 
such  assistant  prosecuting  attorney. 

Mr.  Wood: 

I  move  the  adoption  of  the  resolution. 

The  Secretary: 

Mr.  President:  1  will  ask  if  it  would  not  be  neces- 
sary to  amend  the  By-Laws  before  we  can  pass  the  reso- 
lution. By-Law  No.  10,  in  reference  to  disbarment  pro- 
vides. 
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Mr.  Alex.  T.  London: 

Mr.  President:  I  want  to  ask  this  question,  whether 
under  that  resolution  the  Central  Council  has  not  the 
power  to  appoint  counsel. 

The  motion  was  adopted. 

Mr.  Coleman: 

Mr.  President :  The  report  of  the  Committee  on  Legis- 
lation brought  to  the  attention  of  the  Association  the  i'act 
that  the  Legislature  only  met  every  four  years,  and  it 
seems  to  me  that  the  By-Laws  of  our  Association  should 
be  so  amended  that  the  Committee  on  Legislation  should 
have  a  term  of  office  of  four  years,  commencing  with  this 
next  year  by  the  appointment  of  the  new  President.  As 
it  stands  now  the  By  Laws  provide  that  the  Committee  on 
Legislation  shall  be  appointed  annually.  It  has  been 
brought  out  in  the  discussion,  one  of  the  benefits  to  be  de- 
rived was  mature  deliberation  of  all  questions  proposed 
for  legislation.  If  that  be  true,  the  beneficent  results 
would  be  very  much  more  apt  to  be  attained  by  having 
the  same  committee  throughout  that  whole  term,  and  for 
that  reason  I  think  it  would  be  very  wise  for  us  to  amend 
our  By-Law  in  such  a  way,  that  the  Committee  on  Legis- 
lation, would  hold  four  years  from  date  of  appointment, 
it  being  understood  that  the  incoming  President  appoint 
the  committee.     For  that  reason  I  make  the  motion. 

Mr.  T.  Scott  Sayre: 

I  move  to  amend  the  resolution  by  providing  for  the 
appointment  of  the  present  committee  to  hold  oflice  for 
two  years,  which  would  be  up  to  the  holding  for  the  next 
Legislature,  and  then,  thereafter,  to  be  appointed  for  four 
yean. 
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Mr.  ColemaD: 

I  accept  the  ameDdment. 

The  resolatioD  as  amended  was  adopted. 

Mr.  Parifoy: 

Mr.  President:  I  have  a  reeolation  I  desire  to  offer  and 
I  will  read  it: 

Eesolved,  That  nothing  expressed  in  the  reports,  papers,  addresses » 
or  discussions  before  this  Association  shall  be  deemed  as  approved  by 
the  Association,  except  snch  as  are  expressly  adopted. 

Resolved,  That  the  first  cianse  of  this  resolntion  be  printed  on  each 
copy  of  the  proceedings  jast  after  the  title  page 

The  President: 

The  chair  will  hold  that  that  is  now  the  situation  in 
the  Association;  that  that  resolution  is  unneccessary,  that 
it  is  now  the  law  of  the  Association. 

Mr.  Purifoy: 

Mr.  President:  The  intendment  is,  that  it  shall  be 
printed  on  the  page  after  the  title  in  the  pamphlet  pro- 
ceedings, to  show  that  there  is  no  approval  given.  Of 
course  if  any  considerable  objection  I  would  not  insist  on 
it.  The  question  of  receiving  reports  would  be  as  to 
whether  we  approved  a  certain  document,  for  the  reason 
I  wish  it  put  in. 

,The  President: 

I  will  state  to  the  gentleman,  my  understanding  has 
always  been,  if  there  was  a  question  whether  a  paper 
should  be  printed  it  was  with  the  Association.  It  has 
been  the  custom  of  the  Association  with  papers  read,  to 
be  received  and  filed  and  printed.  If  there  is  any  ques- 
tion as  to  the  propriety  of  printing  it  is  with  the  Committee 
on   Publication,   and  if  that  committee  decide  it  shall  not 
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be  printed  it  is  not   printed.     It  seems  to  rae  your  resolu- 
tion is  out  of  order,  and  I  shall  so  hold. 

Mr.  Bromberg: 

Mr.  President:  I  would  like  to  ask  a  question:  If  the 
Conamittee  on  Legislation  which  is  to  endure  until  the 
next  meeting  of  the  Legislature  be  the  present  existing 
one? 

The  President: 

No  sir.  The  one  to  be  appointed  by  Judge  Roulhac 
the  incoming  President  that  is  to  hold  until  the  adjourn- 
ment of  the  next  Legislature. 

Mr.  Alex.  T.  London: 

I  suggest  that  the  purpose  was  that  they  should  hold 
until  the  next  meeting  of  the  Bar  Association,  after  the 
Legislature.  We  did  not  want  the  Committee  to  continue. 

The  President: 

That  is  understood. 

Mr.  Busbee: 

Mr.  Presidents  It  may  not  be  inappropiate  for  me  to 
express  my  great  appreciation  of  the  cordial  hospitality 
extended  to  me  personally  by  the  members  of  the  Alaba- 
ma State  Bar  Association,  and  especially  to  express  my 
very  great  appreciation  of  the  value  and  importance  of 
their  work  in  reference  to  the  disbarment  of  members 
under  the  new  Statute  of  Alabama.  Much  more  than 
anything  I  have  heard,  has  impressed  me  during  my 
pleasant  stay  today,  has  been  the  actual  work  accomplish- 
ed in  purging  the  profession  of  unworthy  members,  so 
much  so,  that  I  shall  recommend  to  our  committee  of  the 
North   Carolina  Bar  of  Legislative  Reform,  the  study  of 
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tha'  statute  and  its  workings,  with  the  earnest  hope  that 
we  may  follow  it  on  the  ideal  which  Alabama  has  set.  So 
far  as  the  world  at  large  is  concerned,  that  the  spirit  of 
brotherhood  is  not  so  strong  that  it  will  save  an  unworthy 
brother  from  the  proper  exposure  and  punishment  of  his 
acts.  I  am  so  much  gratified  to  see  the  successful  work- 
ing of  your  statute,  and  the  efiect  it  has  already  had, 
and  will  continue  to  have,  to  purge  the  profession  of 
unworthy  members.  For  that  I  wish  to  express  my  own 
very  cordial  thanks. 

On  motion  the  Association  adjourned  sine  die. 
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ADDRESS 

BY 

EDWARD    deQRAFFENRIED 

President  of  the  Association. 


Gentlemen  of  the  Bar  Association: 

The  last  twelve  months  have  witnessed  event8  which 
will  leave  a  lasting  impression  upon  the  history  of  the 
world. 

The  settlement  of  the  war  with  Japan  and  China  re- 
sulted in  certain  concessions  from  China  to  Rnssia  in  the 
province  of  Manchuria.  It  was  agreed,  however,  that  Rns- 
sia should  withdraw  her  troops  from  that  territory  in  the 
latter  part  of  1908. 

As  the  gradual  aggressions  of  Russia  in  the  East  have 
been  jealously  watched  by  the  Powers,  and  especially  by 
Japan,  the  most  interested  of  all  the  powers  except  China, 
and  as  Russia  refused,  upon  demand  of  Japan,  to  withdraw 
her  troops  at  the  time  agreed  upon,  the  unfortunate  war 
now  existing  between  Russia  and  Japan  is  the  result.  This 
situation  is  to  be  deeply  regretted.  It  involves  one  of  the 
oldeet  and  most  populous  nations  with  a  more  ancient,  but 
numerioally  interior  people ;  a  people,  however,  who  in 
the  last  fifty  years  have  exceeded  all  others  in  the  rapidity 
of  their  advancement  and  culture. 

It  is  to  be  trusted  that  this  appeal  to  arms  will  be  speed- 
ily settled,  on  terms  alike  honorable  to  both  nations,  and 
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and  tha^  in  the  adjustment  of  the  difficulty  the  peace  of  the 
world  will  not  be  disturbed  by  an  effort  to  partition  or 
encroach  upon  the  integrity  ol  the  Chinese  Empire.  About 
the  time  oK  the  opening  of  hostihties,  the  United  States 
addressed  a  note  to  the  Powers  inviting  them  to  suggest  to 
the  belligerent  nations  that  the  war  be  localized,  to  the 
end  that  peace  and  the  undisturbed  sovereignty  of  China 
in  all  her  provinces  other  than  Manchuria  might  be  main- 
tained. This  was  agreed  to,  and  our  government  was  thus 
an  instrument  in  confining  the  war  to  narrow  limits,  and, 
in  all  probability,  of  preventing  grave  disturbances  in 
many  provinces  of  the  Chinese  Empire. 

ALASKAN    BOUNDARY. 

While  the  friendly  relations  between  these  two  nations  have 
thus  been  interrupted,  much  has  been  done  in  matters  of 
International  importance,  indicating  that  we  are  slowly 
but  surely  approaching  an  era  when  the  appeal  to  arms 
will  be  abandoned,  and  the  troubles  between  nations  set- 
tled intelligently  and  justly  by  arbitration.      /- 

Since  the  acquisition  of  Alaska  by  the  United  States 
from  Russia,  there  have  been  disputes  between  this  Govern- 
ment and  Great  Britain  as  to  the  true  boundary  between  the 
two  countries.  The  dispute  was  recently  submitted  to  a 
court  composed  of  Englishmen  and  Americans,  and  the 
boundary  permanently  and  peaceably  established  in  a 
manner  satisfactory  to  both  governments.  Allied  as  the 
people  of  these  two  countries  are  in  laws,  customs,  blood 
and  language,  possessing  as  they  do  a  common  destiny — 
the  destinj  of  the  Anglo-Saxon  race — it  is  to  be  trusted 
that  in  the  future  all  their  differences  shall  be  thus  deter- 
mined. These  two  nations  when  united  in  a  common  pur- 
pose, carry  with  them  the  peace  of  the  world. 
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HAGUE  TRIBUNAL. 

The  Peace  Tribanal  of  The  Hague  has  also  been  of 
recent  benefit  to  the  world.  The  demands  of  Germany 
and  other  powers  upon  Venezuela  for  the  payment  of 
claims,  with  a  seizure  of  the  customs  at  La  Guira  and  the 
consequent  disorders  attendant  thereon,  found  adjudication 
at  the  hands  of  this  Tribunal,  and  its  awards  are  receiving 
the  same  respect,  and  are  productive  of  the  same  fruits  as 
if  pronounced  by  a  courlcapableof  enforcing  its  demands. 
The  conclusion  ol  treaties  between  the  prominent  Euro- 
pean powers,  whereby,  for  a  period  of  five  years,  they 
have  agreed  to  submit  disputes  of  specific  character  to  the 
determination  of  this  Tribunal,  thus  creating  in  efiFect  a 
great  International  Court,  has  done  much  to  give  it  prom- 
inence and  contains  a  promise  of  its  great  usefulness  in  the 
future. 

THE   ISTHMIAN    CANAL. 

All  questions  as  to  the  ownership,  location,  and  speedy 
completion  of  the  Inter-Oceanic  Canal  have  been  removed. 

Colombia  having  refused  to  ratify  the  canal  treaty  sub- 
mitted by  this  Government,  the  State  of  Panama  at  once 
proclaimed  her  independence,  which  the  United  States  in- 
stantly recognized.  A  treaty  granting  to  this  Government 
all  that  was  demanded,  was,  with  a  celerity  rarely  equalled 
in  diplomacy,  ratified  by  both  Governments. 

Panama,  without  bloodshed,  became  an  independent 
State,  practically  under  the  protection  of  the  United  States, 
and  the  Isthmian  Canal,  its  location  and  ultimate  construc- 
tion, a  certainty. 

If  the  European  Powers  had  not  a  few  years  ago  under- 
estimated the  American  Navy  and  over-estimated  that  of 
Spain,  it  is  probable  that  Cuba  would  have  become  an 
independent  State  without  war,  merely  upon  our  demand. 
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^>;r?t  '-.J  tL*  Loj-^'eit  iLftrHontT  of  C-ilcrLl'"*  :c  tLis  re- 
ICW':  At.!  L^rr  ::tUrr  -'.jioilty  to  proKf:-!  Ler«-c*f  ag^Dst  the 
y*^Ht  of  tL*:  UL'ted  SiAt^er*,  sared  u«  tie  exp«ecse  of  war 
atd  i'--!  ;atw  :Lir  w:i4'jTn  ot  the  GoTemTEeTit  in  tte  grad- 
aaii  i'-';f*AMj  of  iu  caral  estab'.Uhineat-  If  our  pre^nt 
aj^gT«4ft^T€r  foreign  p'^^'cj  is  to  be  costicned,  a  time  will 
Cfjo^  \\  ^j'2T  Liftorr  when  we  wi:l  oevome  embroiled  in 
co'i-}'!  vat';  /&«  with  adrerBaries  nearer  our  e*4aals  in  wealth 
M.is4  p^/pUiat;ofi  than  the  feeble  coaDtries  of  Spain  and 
C>>'rijoiau  Atid  poBBe^lug  navies  eqaal  to  or  g^reater  than 
Afjj  of  which  we  are  now  entitled  to  boast.  Of  conrae  it 
ift  not  Uij  purpose  in  this  address  to  applaud  or  to  criticiae 
our  Government  iu  this  matter.  Panama  is,  as  stated,  an 
irj4ef«^rjdent  State ;  the  canal  has  been  definitely  located, 
ftnd  the  hifetory  of  its  location  forms  a  part  of  oar  own 
hintory.  In  placing  it  across  the  Isthmus,  grave  difficulties 
were  quickly  and  successrully  met  When  completed  it 
will  be  of  vast  benefit  to  mankind  and  a  lasting  evidence 
of  American  pluck  and  energy. 

OUR   RBLATIOKS  WITH  CUBA 

In  addition  to  the  ratification  of  the  treaty  between  the 
United  States  and  Panama,  above  referred  to,  the  last 
Congress  ratified  also  the  treaty  between  Cuba  and  this 
Government,  whereby  each  of  these  Governments  receive 
certain  reciprocal  advantages  from  the  other.  As  soon  as 
the  independence  of  Cuba  was  established,  difierences  of 
opinion  arose  as  to  the  ownership  of  the  Isle  of  Pines.  It 
was  at  first  claimed  that  this  Isle,  became  upon  our  settle- 
ment of  the  war  with  Spain,  the  property  of  the  United 
States,  and  upon  the  faith  of  such  claim  a  number  of  our 
citizens  bought  property  and  built  homes  on  the  island. 
The  Isle  of  Pines  during  the  Spanish  occupation  was 
always  regarded  as  within  the  Jurisdiction  of  the   Cuban 
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administratioiiy  and  it  has  justly  been  determined  that  the 
Island  belongs  to  Cuba. 

IMPERIALISM. 

Recent  judicial  decisions  by  the  highest  tribunal  of  the 
Nation,  together  with  the  form  of  goverment  established 
by  us  in  Porto  Rico  and  the  Philipine  Archipelago,  indi- 
cate that  Cleveland  spoke  wisely  when  he  said  shortly  after 
the  war  with  Spain  that  we  no  longer  possessed  the  Gov- 
ernment of  our  fathers.  In  the  recent  decisions  holding 
that  the  Constitution  does  not  become  operative  over  newly 
acquired  territory  except  through  the  will  of  Congress,  we 
now  present  to  the  world  a  government  of  free  sovereign 
states,  with  all  rights  unimpaired,  except  those  expressly 
conferred  upon  the  general  government  by  the  Federal 
Constitution,  possessing  lands  and  people  without  consti- 
tutional guarantees,  subject  to  autocratic  authority,  and 
dependent  upon  such  government  and  administration  as 
we  may  see  proper  to  give. 

Seeing  the  tendency  of  the  times,  Mr.  Cleveland  refused 
to  accept  the  Sandwich  Islands  while  he  was  President, 
but  during  the  administration  of  President  McEinley 
those  Islands  became  our  property,  and  upon  the  conclu- 
sion of  the  war  with  Spain,  our  territories  had  become  in- 
creased by  the  acquisition  of  Porto  Rico,  Guan  and  the 
Philippine  Archipelago.  The  acquisition  of  these  latter 
islands,  which  are  inhabited  by  people  unused  to  freedom, 
and  the  great  bulk  of  whom  are  not  fit  for  self-government, 
placed  upon  our  Government  the  delicate  task  of  protect- 
ing the  property  and  persons  of  the  civilized  against  the 
barbarism  of  the  uncivilized,  of  providing  stable  govern- 
ment and  preserving  order,  and  threw  upon  our  courts 
the  duty  of  determining  the  status  ot  these  isl&nds  under 
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the  Constitution  of  the  United  States.  The  result  is  as  baa 
been  stated,  and,  accepting  the  situation  as  we  find  it,  it 
becomes  our  duty  to  civilization  to  furnish  our  new  pos- 
sessions with  a  wise  and  humane  government,  and  fit  their 
inhabitants,  ultimately,  for  self-government. 

The  dash,  pluck  and  skill  of  Admiral  Dewey  in  forcing 
the  entrance  to,  and  in  destroying  the  ships  of  the  Span- 
iards, in  Manila  Bay,  not  only  ci^eated  unbounded  enthu- 
siasm at  home,  but  startled  the  world.  It  has  been  follow- 
ed by  grave  burdens,  not  then  fully  understood,  but  Amer- 
ican pluck  and  perseverance  will  yet  solve  our  difficulties 
in  wisdom  and  humanity. 

These  lands  are  now  our  property,  and  they  will  re- 
main under  our  jurisdiction  until,  in  the  goodness  of  time, 
when  they  are  fitted  for  it,  we  can  say  to  them  as  we  said 
to  Cuba:  "Take  your  places  among  the  nations  of  the 
world  and  be  free." 

CHINESE  TREATY. 

The  ratification  by  cable  of  the  treaty  between  China 
and  the  United  States,  immediately  preceding  the  break- 
ing out  of  hostilities  between  Russia  and  Japan,  whereby 
Dalny,  Mukden  and  Antung  were  opened  to  the  com- 
merce of  the  world,  indicates  the  purpose  of  those  now  in 
authority  in  our  government  to  protect  China  in  the  pos- 
session of  Manchuria,  and  clearly  suggests  the  probability 
that  the  United  States  will  become  a  factor  in  preserving 
the  integrity  of  the  Chinese  Empire  should  her  dismem- 
berment be  attempted  when  Russia  and  Japan  arrive  at 
terms  of  peace. 

election  gases. 

While  the  trend  towards  centralization,  so  far  as  the 
relations  of  the  government  towards  its  territoriea  aQ<l 
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foreign  nations  are  concerned,  has  been  rapid,  our  courts 
have,  in  recent  decisions,  been  careful  in  upholding  the 
rights  of  the  States.  The  last  utterance  of  the  Supreme 
Court  of  the  United  States,  upon  the  question  as  to  whether 
some  of  the  suffrage  clauses  ol  our  present  constitution 
are  repugnant  to  the  Federal  Constitution,  in  which  they 
hold  that  they  are  without  jurisdiction  to  determine  the 
question  sought  to  be  raised  because  of  the  absence  of 
congressional  legislation  on  the  subject,  is  accepted  as 
finally  settling  the  policy  of  that  court  in  similar  cases. 

Mr.  Carl  Schurz,  in  a  recent  able  article,  has  expressed 
doubt  as  to  whether  the  South  is  capable  of  wisely  and 
justly  settling  the  problem  it  has  before  it,  but  as  he  hon- 
estly admits  that  all  of  the  efforts  of  the  North,  since  the 
surrender  at  Appomattox,  in  the  Amendments  to  the  Con- 
stitution, the  Civil  Rights  Bill,  and  the  Freedman's  Bureau 
Act,  proved  worse  than  futile,  and  that  since  1876  we 
have,  by  nullifying  these  laws,  furnished  our  people  or- 
deily  and  well  managed  governments,  it  might  be  sug- 
gested that  out  of  our  recent  efforts  our  states  should,  in 
the  natural  course  of  events,  be  stronger  and  better  able, 
under  the  law,  to  cope  with  all  questions  peculiar  to  them. 
He  admits  that  the  speedy  administration  of  the  law  in 
the  Peonage  cases,  in  which  the  Judge,  Prosecuting  Attor- 
ney, Jury  and  Defendants  were  all  Southern  white  men,  is 
significant,  but  he  calls  attention  to  the  fact  that  in  the 
South  there  are  two  kinds  of  white  men — the  one  cultured, 
just  and  progressive, — the  other  ignorant,  and  at  times 
inclined  to  take  the  law  into  his  own  hands. 

It  might  be  suggested  that  the  race  difficulties  in  the 
City  of  New  York  which  caused  Mr.  Dooley  to  remark  to 
Mr.  Hennessy  a  few  years  ago  that  "the  Negro  must  con- 
tinue to  live  down  South,  and  be  a  subject  race,  or  live  up 
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North  and  be  an  object  lesson",  coupled  with  the  lynching 
in  Delaware  of  a  negro  by  white  men,  the  race  riots  in 
Indiana,  and  the  recent  condition  of  anarchy  in  the  State' 
of  Colorado,  would  indicate  that  hnmanity  is  mneh  the 
same,  under  similar  circumstances,  everywhere;  that  in 
our  discussions  we  should,  at  least,  be  charitable;  that  none 
of  us  are  cleanhanded,  and  that  in  attempting  to  remove 
the  mote  from  our  brother's  eye,  we  should  be  very  sure 
that  we  have  neither  a  mote  nor  a  beam  in  our  own  eye. 
Lawlessness  in  one  section^  however,  in  no  way  mitigates 
or  excuses  lawlessness  in  another,  and  a  supreme  duty 
rests  upon  those  who  execute  our  law  to  see  to  it  that,  by 
its  just  and  speedy  enforcement,  our  State  and  tha  South 
shall  be  relieved  of  the  stigma  of  its  disgraceful  disregard 
by  acts  of  mob  violence.  In  this  age  of  progress  our  toot- 
steps  lead  year  by  year  to  higher  conditions  of  enlighten- 
ment. The  law-abiding  must  control  and  justice,  honesty 
and  righteousness  must  prevail. 

Certainly  the  men  who  framed,  and  the  men  who  by 
their  suffrages  adopted  our  present  Constitution,  performed 
no  idle  ceremony.  It  was  framed  and  adopted  that  our 
State  might  be  lifted  from  the  mire  of  fraud  and  corrup- 
tion; that  the  intelligent  and  the  thrifty  might,  unchal- 
lenged, control  our  affairs  and  guarantee  to  the  capitalist 
and  the  home-seeker,  as  well  as  to  all  our  citizens,  A  capa- 
ble, upright  administration  of  our  affairs  by  our  Executive 
officers;  and  a  speedy  and  impartial  administration  of  jus- 
tice at  the  hands  of  our  courts.  While  imperfections  yet 
exist  there  has  never  been  a  time  since  the  war  between 
the  states  when  all  our  citizens,  white  and  black,  were  as 
fully  protected  as  they  are  now,  not  only  by  the  law,  bOft 
by  those  who  administer  the  law. 

It  is  to  be  regretted  that  there  now  exists  at  the  North 
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an  element  who  desire  to  strip  the  Soath  of  her  present 
representation  in  Congress,  simply  because  her  best  men 
are  undertaking,  in  the  only  practical  way  available,  to 
limit  her  saffrage  to  the  intelligent  and  the  thrifty,  thus 
hastening  the  day  when,  under  honest  and  intelligent  gov- 
ernment, she  can  speedily  and  impartially  administer  all  of 
her  laws  through  her  courts.  Such  eftbrts  are  productive 
only  of  bitterness,  can  in  no  way  prove  of  benefit  to  the 
negro  or  to  the  nation,  and  wUl  prove  as  inefifective  as  any 
of  the  old  methods  adopted  shortly  after  the  war.  We 
can  get  along  without  any  representation  in  Congress,  we 
cannot  exist  if  ignorance  and  vice  are  to  dominate  at  the 
ballot  box. 

TRUSTS. 

The  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  the  Northern  Securities  Company  has  set- 
tled the  question  as  to  whether  it  is  within  the  power  of 
the  general  government  to  deal  with  what  is  popularly 
known  as  trusts.  The  Northern  Securities  Company, 
which  undertook  to  combine  the  capital  stock  of  the  North- 
ern Pacific  and  Great  Northern  Railway  Companies,  was 
held  to  be  illegal  and  void  because  it  was  evident  that  the 
purpose  of  the  consolidation  was  to  destroy  competition 
between  these  great  lines  of  travel,  and  was  violative  of 
the  letter  and  spirit  of  the  Act  of  Congress. 

In  addition  to  this  decision,  a  large  number  of  the  rail- 
roads have  been  eiyoined  from  giving  rebates  to  large  ship- 
pers, and  the  Supreme  Court  has  upheld  the  power  con- 
ferred upon  the  Inter-State  Commerce  Commission  to  com- 
pel common  carriers  to  produce  their  books  and  papers. 

CONFLICT    B8TWBBN    DBG13I0NS    OF    THB    FEDERAL    AND    STATE 

COUNTS. 

The  growing  popularity   of  the  Federal   Courts,   and 
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Bome  recent  decisions  of  the  Supreme  Court  of  the  United 
States,  emphasize  a  condition  which  exists,  caused  by  the 
conflict  in  many  instances  between  the  State  and  the 
United  States  Courts  as  to  the  construction  and  application 
of  the  principles  of  the  common  law,  that  it  would  seem 
calls  for  remedial  lec^islation. 

The  cases  in  which  the  United  States  Courts  follow  the 
State  decisions  have  been  well  formulated  in  an  address 
delivered  before  the  Yale  Law  School  by  Hon.  Daniel  H. 
Chamberlain,  the  following  synopsis  of  which  appears  in 
the  "American  and  English  Encyclopedia  of  Law": 

"First. — Statutes  of  the  States  and  the  construction  of 
them  by  the  highest  court  of  the  State,  are  binding  and 
conclusive  on  the  courts  of  the  United  States  in  all  cases 
where  such  statutes  so  construed  are  not  in  conflict  with 
the  Constitution,  etc.,  and  where  such  decisions  can  be  re- 
garded as  the  settled  and  fixed  law  of  the  State. 

"Second. — Whenever  in  the  judgment  of  the  United 
States  Court,  such  statutes  as  construed  by  the  State  Courts, 
are  in  conflict  with  the  Constitution  of  the  United  States, 
or  whenever  they  are  so  conflicting  as  that  they  cannot  be 
regarded  as  the  settled  law  of  the  State,  United  States 
Courts  are  not  bound  by  them. 

"Third. — In  questions  affecting  property  rights,  and, 
especially,  real  property,  United  States  Courts  regard 
themselves  as  especially  bound  to  follow  the  decisions  of 
the  State  Courts. 

"Fourth. — These  rules  are  always  subject  to  the  qualifi- 
cation that  the  State  Statutes  and  decisions  shall  violate 
no  right  secured  by  the  Constitution,  Laws  and  Treaties 
of  the  United  States. 

"Fifth.— In  cases  which  fall  under  the  denomination  of 
general  commercial  law,  and  cases  involving  questions  of 
public  property,  or  of  general  equity  jurisprudence.  United 
States  Courts  are  not  bound  by  decisions  of  State  Courts." 

Thus  it  seems  that  a  Federal  Court  is  bound  by  the  de- 
cisions of  the  State  Court  only  in   the   construction  of  a 
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State  Statute,  and  only  then  when  the  decisions  of  the 
State  Court  are  consistent,  and  not  in  conflict  and  in  cases 
afiecting  property  rights. 

This  situation  has  produced  a  conflict  and  has  given 
rise  to  a  condition  of  afiairs  whereby,  in  many  instances, 
by  the  mere  change  of  forum  a  right  of  action  fixed  and 
vested  by  a  State  Court  disappears  into  nothingness  when 
removed  to  the  Federal  Court. 

The  writer  has  in  mind  an  instance  where  an  action  was 
brought  in  a  State  Court  on  a  policy  of  fire  insurance,  the 
amount  being  within  Federal  jurisdiction.  The  defense 
was  that  concurrent  insurance  had  been  taken  out  with- 
out the  written  consent  of  the  insurer  being  endorsed  on 
the  policy.  To  this  the  plaintifi  replied  that  he  had  the 
verbal  permission  of  a  general  agent  of  th(  defendant,  who 
was  vested  with  general  power  to  grant  concurrent  insur- 
ance. The  replication  was  taken  bodily  from  the  case  of 
Alabama  State  Mutual  Insurance  Company  vs.  Long  Cloth- 
ing &  Shoe  Co.,  123  Ala.  667.  The  case  was  removed  to 
the  Federal  Court  before  pleading,  of  course,  and  that 
Court,  although  the  contract  in  suit  was  made  and  performed 
in  Alabama;  and  although  under  the  consistent  and  repeated 
decisions  of  the  Supreme  Court  of  this  State,  as  well 
as  of  every  other  State,  I  believe,  except  Massachusetts 
and  Rhode  Island,  and  many  decisions  of  the  Federal  Su- 
preme Court  and  the  Courts  of  Appeal,  such  replications 
were  held  to  be  good;  nevertheless,  on  the  authority  of  the 
Northern  Assurance  Company  vs.  Grandview  Building 
Association,  22  Supreme  Court  Reports  133,  demurrers 
to  the  replications  were  sustained,  that  case  holding  that 
the  consent  must  be  endorsed  on  the  policy  unless  the 
agent  was  especially  authorized  to  verbally  waive  it  in  the 
particular  instance. 
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Thus  a  plaintiff  who  had  gone  into  a  State  Court  with 
a  case,  the  tacts  of  which,  under  the  decisions  of  the  Su- 
preme Court  of  Alabama,  entitled  him  to  recover,  turned 
up  in  the  Federal  Court,  on  the  same  facts,  with  nothing 
to  stand  on,  because  of  a  decision  of  the  Supreme  Court  of 
the  United  States,  and  which  decision  was  rendered  after 
he  had  brought  his  suit  in  the  State  Court.  Particular 
instances  where  the  same  conditions  exists  are  numerous. 
For  example : 

In  many  States  trainmen  and  telegraph  operators  are 
not  considered  fellow  servants,  while  in  a  very  recent  de- 
cision of  the  Supreme  Court  of  the  United  States  it  has 
been  held  that  a  train  dispatcher  and  a  brakeman  are  fel- 
low servants.  This  rule  would  be  followed  in  the  Federal 
Courts  of  any  State  holding  the  contrary.  The  Federal 
Court  has  recently  held  that  the  condition  on  thb  back  of 
a  pass,  exempting  the  carrier  from  all  liability,  constitutes 
a  good  defense  against  even  the  negligence  of  its  own  ser- 
vants. Federal  Courts  situated  in  States  holding  the  con- 
trary of  this  doctrine  would  be  governed  by  it.  This 
seems  anomalous,  when  it  is  considered  that  the  Federal 
Courts  do  not  profess  to  be,  originally,  common  law 
courts,  but  merely  to  enforce  the  common  law  of  the  State 
in  which  they  have  jurisdiction.  For  instance,  the  Fede- 
ral Courts  of  Louisiana  do  not  apply  the  rules  of  the  com- 
mon law  to  controversies  arising  before  them,  because  that 
State  has  no  common  law,  but  merely  the  civil  law. 

It  seems  to  the  writer  that  this  situation  calls  loudly  for 
remedy.  This  can  be  accomplished  by  an  Act  of  our 
Legislature  incorporating  into  our  statutes  the  principles 
of  the  common  law  as  announced  by  our  Supreme  Court 
With  the  decisions  of  our  Court  made  a  part  of  the  statute 
law,  the  Federal  Courts,  as  has  been  suggested  by  <<Law 
Notes",  would  be  bound  and  concluded  by  them. 
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THB  JOHN  TURNER  CASE. 

A  Biibject  which  has  been  growing  each  year  in  import- 
ance to  the  people  of  onr  country  is  that  of  limiting  within 
proper  boundaries  the  tide  of  immigration  to  America 
from  Europe.  This  found  expression  in  the  Acts  of  Con* 
gress  prohibiting  the  importation  of  laborers  under  con- 
tract for  service,  ot  the  immigration  of  paupers  and  of 
other  undesirable  persons.  The  Supreme  Court  of  the 
United  States  recently  determined,  in  the  Turner  case, 
questions  of  moment  to  the  country  and  of  interest  to 
every  lawyer. 

Turner  was  a  theoretical  anarchist,  and  he  was  denied 
admission  to  this  country  by  the  immigration  authorities. 
In  commenting  on  this  case,  the  Editor  of  Law  Notes,  in 
its  current  issue,  says: 

"The  Court  laid  down  the  broad  principle  that  the  Fede- 
ral Government  has  the  inherent  sovereign  power  essential 
to  self  preservation, to  forbid  the  entrance  of  foreigners  with- 
in its  jurisdiction,  or  to  admit  them  only  in  such  cases  and 
on  such  conditions  as  it  may  see  fit  to  prescribe.  The  law 
authorizing  the  exclusion  of  anarchists  is,  however,  as  Chief 
Justice  Fuller  stated,  also  sustainable  on  the  ground  that 
Congress  has  power  to  regulate  commerce  with  foreign 
nations.  This  includes  the  entrance  of  ships,  the  impor- 
tation of  goods,  and  the  bringing  of  persons  into  the  ports 
of  the  United  States.  In  regard  to  the  Constitutional 
guarantees  of  free  speech  and  free  religion,  it  was  said 
that  these  provisions  was  not  inserted  for  the  benefit  of 
the  excluded  aliens,  and  such  persons  have  no  standing  to 
invoke  their  protection. 

In  passing  upon  this  case  it  was  held  by  the  majority  of 
the  Court  that  Congress  cannot  only  exclude  undesirable 
immigrants  by  direct  legislation  ;  it  can  also  delegate,  as, 
for  instance,  to  the  Department  of  Commerce  and  Labor, 
the  power  of  final  decision  on  the  question  of  admissi- 
bility.   Judge  Brewer  dissented  from  the  opinion  of  the 
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other  judges  on  thin  point,  considering  that  the  final  deter- 
mination of  the  question  of  admissibility  should  be  lodged 
in  the  Courts.  Tbis  makes  the  decision  a  very  sleeping 
one,  and  philosophical  students  of  constitutional  history 
will  no  doubt  find  in  it  cumulative  authority  in  lavor  of 
the  existence  of  inherent  national  sovereignty,  a  doctrine 
which  underlies  the  Legal  Tender  Cases  and  a  few  later 
decisions.  Briefly  stated,  the  principle  is  that  Congress 
may  exercise  any  sovereign  power  essential  to  self-preser- 
vation although  not  delegated  to  Congress  by  the  Consti- 
tution; piovided  the  State  or  the  people  are  incapable  of 
exercising  it.  The  doctrine  apparently  impinges  against 
the  Tenth  Amendment,  which  expressly  leserves  to  the 
State  or  people  such  sovereign  rights  as  are  not  delegated 
to  the  United  States.  Justice  Brewer's  dissent  was  partly 
upon  the  force  of  this  amendment,  and  he  suggested  that 
the  opinion  of  the  court  gave  too  little  efiect  to  it." 

ACTS  OF  THE  LEGISLATURE  OF  1903. 

Upon  our  last  Legislature  wus  imposed  duties  of  more 
than  usual  importance,  for  its  members  were  charged  with 
the  responsibility  of  carrying  into  eftect  the  provisions  of 
our  present  Constitution. 

Before  passing  to  a  consideration  of  the  work  done  by 
this  body,  I  think  it  well  to  suggest  that,  as  the  Legisla- 
ture can  now  meet  only  in  quadrennial  session,  extraordi- 
nary care  should  be  taken  that  the  bills  as  framed  and  en- 
acted into  laws  should  comply  with  all  the  Constitutional 
requirements.  This  is  suggested  by  reason  of  the  fact 
that  one  of  the  important  measures  passed  at  the  last  ses- 
sion, the  section  of  the  Revenue  Bill  relating  to  the  inspect* 
ing  and  tagging  of  oil,  has  already  been  held  to  be  viola- 
tive of  the  Constitution ;  and  two  others,  the  Jefferson 
County  Consolidated  Court  bill,  which  concerns  the  admin- 
istration of  justice  in  the  largest  and  richest  county  in  the 
State,  and  the  Lusk  Re-districting  bill,  which  concerns  the 
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adnpDistration  oi  jastice  all  over  the  State,  are  under 
attack,  and  grave  doubt  is  entertained  as  to  their  constitu- 
tionalitj.  This  last  bill  so  far  as  the  section  providing  for 
the  waiver  of  jury  trial,  unless  demanded,  is  concerned, 
has  already  been  held  by  one  of  the  late  Circuit  Judges  to 
be  invalid.  This  bill  by  which  the  State  is  divided  into 
seventeen  circuits,  and  which  makes  many  changes  in  the 
method  of  administering  justice  in  nisi  prius  courts  is  of 
too  much  importance  to  receive  criticism  ip  an  address  of 
this  character,  but  it  is  suggested  that  when  the  Legisla- 
ture next  convenes,  special  attention  should  be  given  this 
subject  and  its  defects  remedied. 

The  bill  as  passed  and  approved,  was  not  the  bill  as  pre- 
pared and  introduced  into  the  House  by  the  gentleman 
whose  name  it  bears,  and  I  feel  sure  that  its  imperfections, 
or  its  failure  to  meet  our  constitutional  requirements,  are 
due  to  the  various  amendments  to  which  it  was  subjected, 
and  its  hurried  passage  on  the  eve  of  a  final  adjournment. 

The  principal  other  statutory  changes  eftected  by  the 
Legislature  last  adjourned,  in  the  last  half  of  the  session, 
are  as  follows : 

MATURITY  OF    RENT  AND  ADVANCBS. 

The  section  of  the  Code  providing  that  when  not  other- 
wise stipulated,  rent  and  advances  shall  become  due  on 
December  25th,  has  been  amended  to  read  November  15th, 
so  far  as  the  rent  is  concerned.  This  Act  as  printed  is 
peculiar  in  its  verbiage.  It  purports  to  amend  section  2704 
of  the  Code  and  reads  as  follows :  ^Maturity  of  rent  and 
advances.  Unless  otherwise  stipulated,  such  rent  shall  be- 
come due  and  payable  on  the  15th  day  of  November  of 
the  year  on  which  the  crop  is  grown."  As  the  Legisla- 
ture left  out  the  word  "advances"  in  this  Act,  there  is  a 
question  as  to  when  they  mature. 
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BXEOUTION   LIBN. 

It  is  somewhat  surp rising  on  reading  the  last  volame  of 
the  Acts  to  learn  that  the  lien  heretofore  created  by  the 
issuance  of  an  execution,  has  been  abolished,  unless  the 
judgment  or  decree  has  been  recorded  in  the  office  of  the 
Probate  Judge,  except  where  the  execution  has  been  actu- 
ally levied  on  personal  property.  Such,  however,  is  the 
provision  of  section  4  of  an  act  found  on  page  273  of  the 
Acts  of  1908. 

COMPUTATION    OP  TIME. 

A  slight  change  has  been  made  by  an  amendment  of  Sec- 
tion 11  of  the  Code  of  1896  as  to  the  computation  of  time, 
by  which  it  is  provided  that  the  first  day  shall  be  excluded 
and  the  last  included,  except  when  the  last  day  is  on  Sun- 
day, when  that  also  shall  be  excluded. 

EXAMINATION   OF   STATE   BANKS. 

A  very  important  piece  of  legislation  is  that  requiring 
the  examination  ot  State  Banks,  and  the  appointment  of  a 
State  Bank  Examiner.  This  Act  provides  that  each  bank- 
ing institution  doing  business  under  the  State  Laws  shall 
be  visited  and  examined  at  least  once  a^year  by  this  officer; 
and,  further,  that  the  Treasurer  shall,  at  least  twice  ayear, 
call  for  a  report  from  each  of  such  banks  as  to  its  condi- 
tion, on  some  day  three  days  prior  to  the  date  of  the  call, 
which  report  must  be  furnished  within  five  days.  This 
Act  is  found  on  page  484  of  the  Acts  of  1908,  and  its 
provisions  are  designed  to  afford  protection  to  the  public 
from  the  ill-advised  or  dishonest  management  of  these 
institutions. 

SALE  OF  LANDS  IN  WHICH  MINORS  ARE  INTEREBTED. 

To  facilitate  the  sale  for  division  of  lands  held   by  teo- 
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antB  ID  commoD,  of  whom  some  are  minors,  or  persoDs  of 
uDBOund  mind,  the  statnte  now  provides  that  in  such  cases 
it  shall  not  be  necessary,  as  heretofore,  to  proceed  in  a 
competent  court  for  an  order  of  sale,  but  tbat  the  tenants 
who  are  sui  juris,  and  the  guardians  .of  such  minors  or 
persons  of  nnsound  mind,  may  join  in  a  conveyance  which 
shall  be  valid  when  the  report  of  such  sale  shall  be  con- 
firmed by  the  Probate  Court. 

/  WIPE  competent  witness  in  abandonment. 

The  last  Legislature  has  relaxed  the  strictness  of  the 
common  law  rule,  prohibiting  the  wife  from  testifying 
against  the  husband,  by  providing  that  when  the  husband 
is  charged  with  abandonment,  she  is  competent  as  a  wit- 
ness against  him.  The  trend  of  modern  legislation  seems 
to  be  in  the  direction  of  altogether  removing  the  bar 
against  the  wife  as  a  witness  in  all  cases.  Such  a  statute 
has  recently  been  enacted  in  Massachusetts. 

attorney's  fees. 

By  an  Act  approved  February  2,  1908,  it  is  provided 
that  the  attorney's  fees  of  parties  seeking  relief,  are  to  be 
paid  as  a  part  of  the  costs  in  all  cases  in  the  Probate  and 
Chancery  Courts,  or  Courts  of  like  jurisdiction,  wherever 
there  is  involved  the  administration  of  a  trust  and  in  all 
partition  suits. 

VAGRANCY. 

That  provision  of  the  Constitution  which  incites  to  the 
development  of  virtue,  intelligence,  industry  and  thrift,  by 
withholding  the  suffrage  from  those  who  lack  these  quali- 
ties, is  supported  not  only  by  the  legislation  with  regard 
to  the  prohibition  of  child  labor  in  factories  or  manufac- 
turing establishments,  and  the  increased  appropriation  for 
public  schools,  but   as  well  by  the  adoption  of  a  stringent 
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law  against  vagrancy,  which  is  also  a  product  of  the  last 
Legislature.  Id  this  bill  the  law,  which,  in  the  Child  La- 
bor Law,  has  prohibited  the  employment  of  those  whom 
nature,  humanity  and  common  sense  alike  require  should 
be  acquiring  qualities  that  will  enable  them  to  be  useful  and 
helpful  citizens  of  the  commonwealth,  provides  that  those 
who  have  reached  an  age  when  they  should  be  self-support- 
ing, must  work.  The  class  at  whom  this  legislation  is  aimed 
almost  without  exception,  are  to  ho  found  within  the  limits 
of  cities  and  towns.  In  these,  their  natural  habitats,  their 
lack  of  employment  remits  them  for  amusement  to  the 
cheapest  resorts,  where  their  entertainment  is  of  the  most 
questionable  character,  and  their  associates  and  their  asso- 
ciations necessarily  degrading.  The  rigid  enforcement  of 
this  law  will  compel  these  characters  to  either  secure  em- 
ployment in  the  towns  or  emigrate  to  the  country,  where, 
of  necessity,  their  infiuence  and  surroundings  cannot  be 
wholly  bad,  and  where  they  will  be  obliged  to  work  to 
obtain  means  of  living. 

RAILROAD  COMMISSION  BILL.. 

As  an  outcome  of  the  demand  of  several  years  standing, 
the  law  relating  to  the  Railroad  Commission  has  been  so 
amended  as  to  provide  for  the  election  of  the  Commis- 
sioners by  the  popular  vote,  instead  of  their  appointment 
by  the  Governor  as  heretofore. 

anti-boycott  bill.. 

While  this  section  ot  the  United  States  has,  most  fortu- 
nately, been  singularly  free  from  those  conflicts  between 
capital  and  labor,  which  in  other  parts  of  the  country  have 
been  productive  of  so  much  dissension  resulting  in  the 
paralysis  of  business,  the  inconvenience  of  the  public  and 
the  mutual  loss  of  the  employei  and  employee,  the  Legia- 
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latare,  in  its  late  sessioD,  prohibited  the  doing  of  certain 
acts  which  generally  accompany  strikes,  known  as  boycot- 
ting, providing  a  penalty  for  these  methods  of  conducting 
strikes. 

The  conflict  between  capital  and  labor  is  as  old  as  or- 
ganized efibrt,  and  the  panacea  seems  not  yet  to  have  been 
found.  It  is  to  be  trusted  that  recognition  ot  the  fact  that 
the  success  and  prosperity  of  both  the  laborer  and  the 
capitalist  is  the  only  foundation  upon  which  the  prosper- 
ity of  either  can  rest,  will  lead  to  some  universal  and  per. 
manent  method  of  arbitration  by  which  restrictive  and 
penal  laws  will  be  unnecessary,  and  the  evils  which  flow 
from  these  dissensions,  upon  the  community  at  large,  will 
be  minimized  or  obviated. 

APPROPRIATION  FOR  DEPARTMENT   OP    ARCHIVES  AND  HISTORY. 

It  is  gratifying  to  note  that  an  appropriation  has  been 
made  for  the  maintainance  of  the  Department  of  Archives 
and  History.  This  work  has  heretofore  been  neglected, 
but  with  aid  from  the  State,  under  its  present  able  man- 
agement, it  may  be  confidently  expected  that  its  purpose 
will  be  well  fulfilled. 

ELECTION    LAW. 

The  passage  by  the  Legislature  of  the  Act  to  further 
fegulate  elections  in  Alabama,  amply  provides  the  ma- 
chinery for  carrying  into  eftect  the  permanent  suftrage 
clauses  of  our  Constitution. 

To  quote,  for  a  moment,  from  the  message  of  our  present 
able  and  honest  Chief  Executive:  <'We  have  come  to 
honest  elections  in  this  State.  Whatever  may  have  been 
said  in  condemnation  or  justification  of  frauds,  heretofore, 
there  is  no  further  occasion  for  anything  short  of  absolute 
honesty    in    both    the    primary  and  election.     The  man 
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hereafter  who  shall  sin  thus,  is  entitled  and  must  receive 
the  strongest  condemnation  ot  our  penal  statutes  and  the 
scorn  of  our  citizenship.  We  must  cleanse  our  garments. 
The  very  letter  of  the  law  should  control  in  the  registra- 
tion under  the  permanent  plan."  If  this  Act  is  not  to  be 
upheld  by  public  sentiment  and  rigidly  enforced  by  our 
courts,  then  the  expenditure  by  the  State  of  a  large  sum 
of  money  in  the  preparation  and  adoption  of  our  Consti- 
tution, and  in  successfully  testing  its  validity  in  the  Su- 
preme Court  of  the  United  States,  was  worse  than  useless 
and  leaves  us  in  a  condition  more  pitiable  than  the  one  in 
which  we  found  ourselves  prior  to  its  adoption. 

THB    PRIMARY  ELECTION    LAW. 

The  last  Legislature  also  provided  for  the  holding  of 
primary  elections,  and  punishment  for  violations  of  the 
rules  adopted  for  their  government.  While  the  law  as  it 
now  stands  is,  perhaps,  sufficient  to  meet  the  purposes  for 
which  it  was  passed,  the  Act  is  defective,  and  it  is  trusted 
that  the  next  Legislature  will  remedy  its  defects.  There 
is  certainly  nothing  more  important  to  the  good  people  of 
our  State  than  that  primary  elections,  when  held,  shall  be 
free  from  fraud  and  vice,  and  that  they  shall  be  the  method 
whereby  the  people  participating  therein  shall  be  able  to 
give  expression  to  their  preferences  for  the  candidates  of 
their  party,  and  that  any  attempt  to  thwart  the  will  of  the 
people  by  fraud  shall  be  swiftly  punished. 

THE  SUPREME  COURT. 

Attention   is  called  to  the  Act  to  better  provide  for  the 
work   of  the  Supreme  Court,  approved  October  10, 1908. 
By   this   Act  the  Supreme  Court  will  consist  of  six  Asso- 
ciates Judges,   and  the  Chief  J  ustice,  to  sit  in  sections  of 
four  judges.     The  Chief  Justice  is  to  be  a  member  of  each 
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section,  and  its  presiding  justice.  The  concurrence  of 
four  judges  in  the  determination  of  any  cause  shall  be  suf- 
ficient, except  in  causes  in  which,  by  reason' of  disqualifi- 
cation, the  number  of  judges  competent  to  sit  therein  is 
reduced  to  five  or  to  four,  in  which  case  such  reduced 
number  shall  constitute  the  Court,  and  the  concurrence  of 
three  judges  shall  be  sufficient. 

By  virtue  of  this  Act  we  have,  therefore,  to  all  practical 
purposes  two  Supreme  Courts  oi  four  judges  each,  with 
power  to  determine  all  questions,  except  that  no  former 
adjudication  of  the  Court  shall  be  overruled  or  materially 
modified  except  upon  the  consultation  of  the  Court  as  a 
whole;  and  with  the  further  exception  that  when  there  is 
a  dissent  in  a  section,  upon  any  material  question,  the 
same  shall  be  considered  and  determined   in  bank. 

The  rapid  increase  of  the  business  of  the  Supreme  Court 
rendered  it  necessary  that  the  number  of^he  judges  should 
be  increased  and  as  experience  has  clearly  demonstrated 
that  four  judges  can  dispatch  more  business  in  a  given 
length  of  time  than  a  larger  number,  the  wisdom  of  di- 
viding the  Court  into  sections  is  apparent.  As  there  are 
dissenting  opinions  only  in  about  ten  per  cent  of  the  cases 
adjudicated  by  our  Supreme  Court,  and  the  former  ad- 
judications of  the  Court  are  generally  adhered  to,  the  ne- 
cessity for  the  Court  to  sit  in  bank  will  not  frequently 
arise,  and  then  only  in  cases  of  grave  moment  or  in  cases 
involving  troublesome  and  doubtful  questions  of  law.  I 
feel  that  the  present  arrangement  is  eminently  wise,  and 
that  the  profession  and  the  people  generally  are  to  be  con- 
gratulated upon  the  readjustment  of  the  Court. 

IMPEACHMENT  OP   JUDICIAL  OPPICBRS. 

The  Supreme  Court  in  the  l^st  tei^  4^7^  ma^e  ^  ruling 
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of  great  importance  which  calls  attention  to  a  serious  de- 
fect in  our  laws  relating  to  the  impeachment  of  judicial  of- 
ficers. While  the  Constitution  makes  intemperance  in  the 
use  of  intoxicating  liquors  or  narcotics  by  a  judicial  officer 
to  such  an  extent,  in  view  of  the  dignity  of  the  office  and 
the  importance  of  its  duties,  as  unfits  the  officers  for  the 
discharge  of  such  duties,  a  ground  of  impeachment, 
the  Court  holds  that  such  provision  is  not  self-executing, 
and  the  absence  ot  an  Act  of  the  Legislature  carrying  it 
into  effect,  such  intemperance  furnishes  no  ground  for 
impeachment.  This  is  a  defect  which  I  feel  sure  will  be 
immediately  remedied  upon^  the  convening  of  the  next 
Legislature. 

COBPOBATIONS. 

It  is  interesting,  in  view  of  the  discussions  regarding 
trusts,  corporatioift  and  mergers,  that  has  lately  obtained, 
to  note  that  the  Legislature  has,  as  it  has  been  expressed 
"New  Jerseyized"  Alabama.  The  present  provisions  of 
the  law,  as  found  in  the  last  volume  of  the  Acts,  as  to  the 
organization,  powers  and  consolidation  of  corporations, 
are  broad  and  far  reaching  in  their  character. 

Under  the  law  as  it  now  appears,  any  three  or  more 
persons  may  become  a  body  corporate  by  making  and 
filing  a  certificate  pursuant  to  the  provisions  of  the  Act, 
the  issuance  of  a  certificate  or  other  act  by  the  Probate 
Judge  being  unnecessary.  In  addition  to  the  powers 
heretofore  enjoyed  by  corporations  formed  under  the  laws 
of  Alabama,  they  are  now  invested  with  the  power  to  sub- 
scribe for,  acquire,  hold  and  dispose  of  the  stocks,  bonds 
or  other  evidences  of  indebtedness  of  any  other  corpora- 
tion of  this  or  any  other  state  or  foreign  country,  and 
while  owner  thereof  to  exercise  all  the  rights  and  privi- 
leges  of  ownership,  incli^4ing  the  right  tQ  vote;  provided, 
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that  no  Telegraph  or  Telephone  Conipany  shall  consoli- 
date with  or  hold  a  controlling  interest  in  the  stocks  or 
bonds  of  any  other  Telegraph  or  Telephone  Company 
owning  a  competing  line,  or  acquire  by  purchase  or  other- 
wise any  other  competing  line  of  Telegraph  or  Telephone. 
They  are  also  empowered  either  before  or  after  the  com- 
pletion of  their  works  or  plants  to  consolidate  with  any 
other  corporations,  except  that  corporations  formed  for 
the  purpose  of  banking  or  insurance  shall  not  consolidate 
with  other  corporations  engaged  in  the  business  of  bank- 
ing or  insurance,  or  trust  companies  doing  a  banking  busi- 
ness, and  that  no  railroad  company  shall  consolidate  with 
other  than  railroad  corporations  or  companies.  Full  pro- 
vision is  made  for  the  merger  or  consolidation  of  corpo- 
rations, with  the  provision  that  if  any  stockholder  of  any 
company  affected  by  the  consolidation  shall  dissent  from 
such  merger,  he  shall  be  entitled  to  receive  in  cash  the 
actual  value  of  his  stock.  Provision  is  made  for  the  ap- 
pointment of  appraisers  to  fix  such  value.  Corporations 
are  also  given  the  power  to  decrease  their  capital  stock. 
These  are  the  salient  innovations  in  the  new  corporation 
act.  which  is  too  extended  and  comprehensible  to  receive 
a  critical  analysis  in  an  address  of  this  length,  deserving 
separate  treatment  for  its  full  consideration. 

SCHOOLS. 

In  providing  the  qualifications  for  the  suffrage,  the  Con- 
stitution has  furnished  an  incentive  to  all  citizens  of  the 
State  to  strive  for  an  education  for  themselves  and  their 
children.  It  is  gratifying  in  the  extreme  to  note  that  the 
Legislature  has  supplemented  and  aided  the  individual  to 
achieve  this  end  by  liberal  appropriations  for  the  public 
schools,  and   by  the   passage  of  a  law  by  which   counties 
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may,  if  they  so  desire,  levy  a  special  tax  for  the  benefit  of 
the  public  schools  within  their  borders. 

At  the  risk  of  traoscending  the  limits  of  this  address,  I 
desire  to  eay  that  at  this  particular  juncture  in  the  afliEiirs  of 
Alabama,  and  of  the  other  Southern  States,  this  subject  of 
education  should  be  fostered  and  developed  in  every  pos- 
sible way.  It  is  not  perhaps  too  broad  a  statement  to  make 
that  education  is  the  basis  of  all  the  civic  virtues  and  the 
surest  aud  best  protection  against  misgovernment  of  apeo- 
pie.  The  South  is  at  present  confronted  with  its  burdens,  not 
only  of  negro  but  white  illiterates.  It  was  recently  pointed 
out  by  Dr.  J.  H.  Phillips  that  while  the  South  has  only 
twenty-four  per  cent,  of  the  white  population  of  the  Uni- 
ted States,  it  has  sixty- four  per  cent  of  the  white  illiterates, 
of  the  country  who  are  over  ten  years  of  age.  That  this 
is  true  is  not  so  much  to  our  shame  as  it  might  be  when 
we  reflect  that  for  the  past  forty  years  we  have  been  cre- 
ting  anew  a  prosperity,  a  government  and  a  social  system 
that  lay  in  apparently  irretrievable  confusion.  The  South- 
ern soldier  and  all  who  were  able  to  carry  a  gun  were  sol- 
diers, had  facing  him  the  problem  of  obtaining  the  means 
of  living  for  himself  and  his  family,  without  adequate  means 
for  so  doing;  he  had  the  necessity  of  bringing  order  out 
of  the  social  anarchy  and  law  out  of  the  governmental 
contusion  that  followed  the  conclusion  of  the  civil  war. 
In  this  situation,  and  with  the  productive  capacity  of  the 
South  at  its  lowest  stage,  it  was  practically  impossible  to 
keep  the  standard  of  education  up  to  that  set  by  more  fa- 
vored sections  of  the  country.  Now,  however,  our  coun- 
try once  more  assumes  her  high  position;  our  social  system 
is  secure,  and  conservative,  just  and  honest  government 
firmly  es  ablished.  Under  these  conditions  it  is  the  de- 
mand of  the  hour  that  our  people  be  developed  by  all  th^ 
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training  of  the  mind  and  character  that  can  be  obtained 
from  schools. 

The  negroes  of  the  State,  to  whom  education  is  com- 
paratively a  novel  thing,  are  seizing  it  with  avidity.  In 
the  Black  Belt,  at  least,  the  servants  in  the  great  majority 
live  hard,  that  their  children  may  go  to  school  and  there 
are  few  negro  children  who  are  not,  daring  the  school 
months,  so  engaged.  Under  oar  laws,  while  they  pay  bat  a 
small  proportion  ot  the  tax  from  which  the  school  faud 
comes,  they  receive  practically  equal  benefits,  and  they  are 
largely  the  donees  of  Eastern  generosity.  It  ie  incumbent 
qpon  the  white  people  that  they  be  vigilant  and  earnest  to 
this  end,  and  they  should  receive  all  the  aid  that  the  State 
can,  with  absolute  fairness  to  both  races,  afford  to  give.  The 
Constitution  contained  a  grandfii^ther  clause  to  enable  many 
illiterates  to  benefit  by  its  provisions  that  it  might  be  rati- 
fied at  the  polls,  but  enlightened  judgment  demands  that 
all  our  citizens  be  qualified  to  exercise  the  suffrage  under  the 
most  rigid  requirements  of  educational  qualification. 

Carlyle  has  well  said  that  <^  Where  the  possibility  of  an 
education  exists,  it  is  a  crime  to  be  ignorant,"  and  the 
white  people  of  the  State  owe  it  to  themselves  to  see  that 
every  white  child  may  have  that  possibility,  by  the  im- 
provement of.  which  he  may  fit  himself  to  meet  the  high- 
est demands  of  intelligent,  honest  and  elevated  citizenship. 

Any  theoretical  discussion  of  the  value  of  education  to 
the  negro  race  may  be  pretermitted,  for  whether  helpful 
or  hurtful  to  them,  they  are  going  to  have  it.  I  regard 
the  highest  possible  education  of  the  white  people  as  the 
true  and  only  remedy  for  all  our  political  daggers  or  per- 
plexities. It  is  from  the  ignorant  only,  the  ignorant  maker 
and  the  ignorant  executor  ot  the  law,  and  of  that  public 
sentiment  which  is  above  law,  that  any  people  may  stand 
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in  danger.  It  is  this  class  of  our  own  race  who  have  hin- 
dered and  will  continue  to  retard  the  South's  highest  devel- 
opment— materially  and  morally.  With  our  people  armed, 
enlightened  and  broadened  by  universal  and  thorough  edu- 
cation, the  race  and  all  other  problems  of  our  complex 
civilization,  will  find  wise,   Christian  and  natural  solution. 

ACTS  relating    TO    ALABAMA  STATE  BAR  ASSOCIATION. 

The  approval  by  the  Governor  of  the  Act  to  amend 
Sections  598,  599,  600,  601,  606  and  610  of  the  Code  of 
Alabama,  confers  ample  authority  on  this  Association  and 
its  Central  Council  to  speedily  bring  before  the  Courts, 
and,  in  cases  held  by  the  Courts  to  justify  it,  to  speedily 
and  amply  punish  all  members  of  our  profession  who  shall 
flagrantly  violate  the  duties  placed  upon  them  by  law. 
The  duties  of  our  profession  require  uprightness  and 
honesty  of  every  lawyer,  and  a  good  lawyer  is  everywhere 
a  valuable  factor  in  the  development  of  wholesome  public 
sentiment,  and  in  maintaining  that  respect  for  law,  pro 
gress,  humanity  and  justice  which  is  necessary  to  the  ad- 
vancement of  civilization,  and  the  elimination  from  the 
race  of  those  qualities  of  barbarism  and  brutality  which 
now  and  then  find  manifestation  in  our  land.  The  bad 
man,  who  has  license  to  practice  our  profession,  not  only 
brings  it  into  contempt  before  the  world,  but  is  a  potent 
factor  for  evil  wherever  he  lives. 

The  law  to  which  I  refer  is  intended  to  so  order  the 
profession  in  Alabama  that  a  really  bad  man  can  not  ap- 
pear in  our  Courts  as  the  representative  of  a  party  litigant, 
or  be  permitted  to  feast  upon  the  credulity  of  the  ignorant 
or  the  unwary.  The  duties  which  this  law  imposes  upon 
our  Central  Couucil  are  most  unpleasant,  and  for  that 
reason  this  Council  should  always  be  composed  of  men  of 
ripe    discretion,    courage    and  fidelity,  to  the  end  that  no 
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misgaided  eentiment  may  cause  any  of  them  to  fail  id  their 
duty  to  put  into  operation  the  machinery  of  the  law  in 
cases  deserving  punishment  on  the  one  hand;  and,  on  the 
other,  that  they  may  withhold  prosecution  in  all  cases 
until  they  have  thoroughly  investigated  all  the -facts,  and 
that  no  prosecution  shall  occur  unless  the  public  good  re- 
quires it.  I  am  able  to  say  from  my  own  knowledge  that 
our  present  Central  Council  has  honestly  and  courageously 
met  every  duty  that  has  devolved  upon  it,  and  I  believe 
that  under  the  operation  of  this  law  your  Association  has 
become  of  much  practical  benefit  to  the  members  of  our 
profession  and  to  all  the  people  of  the  State. 

Every  effort  looking  to  the  elevation  of  the  Bar  should 
receive  the  sympathy  and  support  of  all  men.  From  our 
profession  are  selected  the  Judiciary,  State  and  Federal, 
and  the  members  of  the  Judiciary  reflect  the  character  of 
the  profession  from  which  they  come.  No  matter  how 
active  and  efiicient  our  Executive  Officers  may  be,  their 
efforts  must  fail  unless  they  are  sustained  by  an  intelligent 
and  courageous  Judiciary  and  our  country  will  ever  re- 
main free  so  long  as  we  possess  able  and  fearless  Judges, 
whose  decisions  shall  rightfully  construe  the  law  and  up- 
hold the  principles  which  form  the  foundations  of  the 
Republic. 

Out  of  the  trials  of  the  past  we  have  gathered  strength 
for  the  future,  and  our  State  is  rapidly  advancing  in  popu- 
lation and  wealth.  Let  us  see  to  it  that  as  we  advance  in 
material  prosperity,  there  shall  De  a  corresponding  ad- 
vancement in  our  love  for  our  country  and  in  our  respect 
for  the  laws  of  the  land  and  the  rights  of  all  men.  There 
must  be  lifted  from  the  State  the  burden  of  its  ignorance; 
the  judgments  of  our  Courts  must  be  swift  in  upholding 
our    laws,    and  the  honor  of  our  State  be  preserved  in  its 
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integrity  and  strength.  You  gentlemen  of  the  Bar  must 
lead  in  every  intelligent  movement;  yon  must  combat  each 
false  step,  or  our  best  efforts  must  fail. 

Note— A  brief  resume  of  public  Statutes,  important  decisions  and 
events  of  the  past  year,  are  required  as  the  basis  of  the  President's 
Address. 
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BY 

HON.    FABIUS    H.    BUSBEE, 

ON 

**DUTY  OP  SOUTHERN  LAWYERS  TOWARD 
NEGRO  QUESTION." 


Mr.   President  and  Gentlemen   of  the  Alabama  State  Bar 
Association: 

If  any  North  Carolinian  does  not  feel  at  home  in  Ala- 
bama it  is  hiB  own  fanlt.  Everywhere  he  will  meet  the 
sons  and  descendants  ot  his  own  people,  and  family  names 
familiar  in  his  home  coanty  greet  his  ears. 

Your  honored  President  recalls  his  noted  ancestor,  the 
Swiss  Baron  deGraffenreid,  who  was  the  leading  colonist 
of  the  ancient  borough  of  New  Bern:  your  Secretary's  for 
bears  were  lawyers  and  planters  in  Eastern  Carolina  more 
than  sixty  years  ago.  To  the  representatives  of  the  older 
settlers  who  went  to  the  Gulf  States  before  and  during 
the  flush  times,  should  be  added  the  new  tide  of  immigra- 
tion which  poured  in  when  the  mineral  wealth  of  Ala- 
bama began  to  be  developed — when  the  coal,  which  had 
lain  hidden  in  its  veins  since  the  ferns  and  trees  grew 
rank  in  the  geologic  ages,  began  to  be  clad  in  the  gar- 
ments of  a  corporation  and  to  become  a  familiar  figure  on 


Digitized  by  VjOOQ  iC 


106  Alabama  State  Bar  Association. 

Wall  Street.     And  now  one  greets  a  recognizable  face  in 
almost  every  group. 

BENCH  AND  BAR  OF  ALABAMA. 

The  character  and  record  of  the  Bench  and  Bar  of  Ala- 
bama are  the  pride  of  her  sons  and  are  thoroughly  recog- 
nized by  the  profession  in  other  States.  The  names  of 
Clay  and  Lipscomb  of  Saffold  of  Brickell  and  Stone  of 
Goldthwaite  and  Glopton,  and  others  oi  equal  ability,  are 
engraved  in  imperishable  lines  upon  your  judicial  annals. 
The  lawyers  who  preferred  to  remain  upon  the  arena  of 
their  triumphs  at  the  Bar,  men  like  Mr.  Smith,  Governor 
Watts  and  others,  were  worthy  of  the  court.  Those  who 
have  in  recent  years  succeeded  to  judicial  station  have  fully 
maintained  the  high  standard  set  by  their  predecessors. 

As  a  member  of  the  committee  upon  the  CTniversal  Con- 
gress of  Lawj  ers,  which  has  been  called  to  assemble  in  St. 
Louis  on  September  28th,  I  trust  it  may  not  be  deemed 
inappropriate  for  me  to  say  a  word.  It  is  the  earnest 
wish  of  the/ American  Bar  Association  that  the  judges  and 
lawyers  of  Alabama  shall  be  fitly  represented  on  that  oc- 
casion. 

No  gathering  of  American  lawyers  will  be  complete  if 
it  lacks  the  presence  of  the  senior  Senator  from  Alabama, 
the  great  advocate  of  the  construction  of  an  Isthmian  ca- 
nal, the  lawyer  of  a  perBistent  purpose  that  has  never 
flagged,  the  publicist  whose  omniscience  is  the  marvel  of 
his  compeers. 

"Statesman,  yet  friend  to  tmth,  of  soul  sincere. 
In  action  faithful,  and  in  honor  clear." 

And  fully  abreast  of  Senator  Morgan  is  his  honored  col- 
league, a  typical  representative  of  the  learning  and  chiv- 
alry of  the  Southern  lawyer  of  the  old  regime  : 

"Age  may  o'er  his  brow  be  flung. 

But  hiB  heart,  his  heart  is  ever  young." 
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We  shall  likewise  look  for  the  intellectual  face  of  my 
friend,  Dr.  Hannis  Taylor  of  Mobile,  a  North  Carolinian  by 
birth  and  education,  whose  learning  and  researches  into  the 
fields  of  international  jurisprudence  and  constitutional  law 
have  given  him  a  reputation  co-extensive  with  the  confines 
of  civilization. 

INFLUENCE  OF  LAWYERS  IN  SOUTH. 

With  the  abolition  of  slavery  the  commanding  power  of 
the  planter  class  in  the  South  came  to  an  end.  There  are 
large  farmers  still,  it  is  true,  but  they  are  for  the  most  part 
men  of  considerable  business  interests,  and  rarely  engaged 
in  public  service.  It  would,  in  my  opinion,  be  better  for 
the  South  if  we  could  see  a  greater  proportion  of  success- 
ful business  men  and  manufacturers,  farmers  and  mer- 
chants, representing  Southern  States  in  the  halls  of  Con- 
gress. 

Some  fifteen  years  ago  the  peculiar  conditions  and  the 
secret  organization  existing  among  the  agriculturists  of 
the  South  kindled  wide-spread  prejudice  against  lawyers  as 
a  class  and  opposition  to  the  profession  became  the  shib- 
boleth of  a  political  faction.  These  animosities  have  for 
the  most  part  passed  away,  and  probably  in  no  State  or 
country  is  the  influence  of  lawyers  more  deeply  felt  than 
in  the  South. 

It  is  foreign  to  my  purpose  today  to  enter  into  an  analy- 
sis of  the  cause  of  such  influence  and  its  effect  upon  South- 
ern character,  interesting  though  such  an  inquiry  would 
be.  It  is  enough  that  we  should  appreciate  the  high  meas- 
ure of  responsibility  that  such  an  influence  carries  with  it. 

LAWYERS  SHOULD  CULTIVATE  LAND. 

One  of  the  causes  I  believe  to  be  the  fact  that  so  many 
of  our  lawyers  have  always  been  identified  with   the   pre- 
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vailing  occupation  of  the  people,  the  cultivation  of  the  eoil. 
As  lawyers  began  to  accumulate  wealth  and  slaves,  from 
inclination  and  necessity  they  became  to  some  extent, 
planters.  The  white  population  of  the  Southern  States, 
outside  of  the  larger  cities,  is  almost  exclusively  descend- 
ants of  English  speaking  races:  <^ Saxon  and  Norman  and 
Dane  are  we,"  with  an  admixture  of  Gelt  and  a  little  Ha* 
guenot,  but  we  all  yearn  to  become  land  owners.  It  is 
true  that  the  demands  ot  a  large  practice,  may  stifle  this 
longing  for  a  season,  but  in  the  end  nature  will  assert 
herself. 

I  have  never  subscribed  to  the  views  so  frequently  ex- 
pTessed  that  a  lawyer  should  confine  his  attention  solely  to 
the  practice  of  his  profession.  His  influence  in  the  com- 
munity and  his  success  in  law  will  generally  be  more 
marked  if  he  becomes  personally  interested  in  the  prevail- 
ing occupation  of  his  neighbors  and  friends. 

Agriculture  is  the  universal  occupation  ot  the  South, 
and  a  lawyer,  if  his  means  and  other  conditions  justify, 
will  generally  lose  nothing  by  owning  a  farm.  If  he  is  a 
city  lawyer  with  more  money  than  leisure,  his  farm  may 
be  a  play-thins;  from  which  net  cash  returns  can  hardly  be 
expected.  But  the  lawyer  of  thrift  from  the  small  town 
will  find  a  well  chosen,  well  managed  small  farm  the  wisest 
investment  for  his  savings,  the  source  of  a  welcome  addi- 
tion to  his  yearly  income.  Calculate  for  one  moment  what 
would  be  the  difference  in  the  wealth  of  the  profession  in 
this  State  if  the  amounts  wagered  on  the  vagaries  of 
United  States  Steel,  Virginia-Carolina  Chemical,  or  the 
movements  of  cotton  (''the  biggest  fool  on  earth,"  as 
Henry  Grady  called  it^,  had  been  invested  in  land. 

a  tribute  to  the  farm. 

The  lawyer  in  every  age   and   country  seems  to   have 
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turned   instinctively  to   agriculture:  if  not  in    early  life, 
then  surely  as  his  footsteps  turn  adown  the  hill. 

Our  brother  Cicero,  in  his  admirable  essay  which  he 
puts  into  the  mouth  of  Cato,  after  recounting  the  habits 
of  the  earlier  Senators,  in  his  stately  language  thus  des- 
cants upon  agriculture : 

"In  my  opinion,  indeed,  no  kind  of  occupation  is  more 
pregnant  with  happiness,  not  only  as  the  business  of  hus- 
bandry is  of  singular  utility  to  mankind  in  general,  but  as 
being  attended  also  with  peculiar  and  very  considerable 
pleasures.  I  might  expatiate  upon  the  beauties  of  their 
verdant  groves  and  meadows,  on  the  charming  landscape 
that  their  vineyards  and  their  olive  yards  present;  but  to 
say  all  in  a  word,  there  cannot  be  a  more  pleasing  or  a 
more  profitable  scene  than  that  of  a  well  cultivated  farm." 

With  the  English  lawyer  a  crowning  ambition  has  always 
been  the  ownership  of  land,  perhaps  because,  to  use  the 
language  of  Ehnerson:  "All  historic  nobility  rests  in  the 
possession  and  use  of  land." 

Most  of  the  Southern  lawyers  of  early  days  were  enthu- 
siastically devoted  to  the  cultivation  of  the  soil. 

John  Marshall,  darum  et  venerabile  nomeriy  was  a  practi- 
cal farmer,  giving  close  personal  attention  to  his  farm  near 
Richmond.  Jefferson  was  an  earnest  advocate  of  scientific 
agriculture,  as  is  shown  in  his  correspondence,  and  the 
effects  of  which  are  Btill  apparent  at  Monticello;  James 
Madison  retired  from  the  Presidency  to  his  farm  at  Mont- 
peher;  and  John  Calhoun  at  Fort  Hill,  8.  C,  introduced 
Bermuda  Grass  into  the  country,  was  the  firet  to  lay  off' 
hill  side  ditches,  and  imported  Devon  cattle. 

The  name  of  perhaps  the  greatest  American  lawyer, 
Daniel  Webster,  is  linked  inseparably  with  his  farm  at 
Marshfield;  and  Ashland,  the  beautiful  estate  in  the  Ken- 
tuckjr  blue  grass,  is  hardly  less  renowned  tbap  Henry  Clay, 
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itfl  owner.  W.  L.  Yancey  was  a  planter,  and  lawyer-farm- 
ers abound  in  the  South  today  in  Alabama  as  elsewhere. 
As  a  harbor  of  rest  in  which  to  grow  old  gracefully 
when  the  shadows  lengthen,  and  clients  fall  away,  a  health 
resort  for  tired  wife,  a  cha,ige  of  scene  from  office  and 
crowded  court  house,  what  can  take  the  place  of  field  and 
woods  ?  To  tlirow  aside  digest  and  report,  and  to  study 
the  book  of  Nature  as  it  lies  open  before  you. 

"Better  that  man  and  nature  were  familiar  friends: 
That  part  of  man  is  worst  that  touches  this  base  life: 
For  though  the  ocean  in  its  utmost  depths  be  pure. 
Yet  the  salt  fring:e  that  daily  licks  the  shore 
Is  foul  with  sand." 

To  lie  in  the  shade  of  trees,  and  watch  the  pigeons  flut- 
ter down  from  the  eaves,  lazily  to  look  out  upon  the  Jer- 
seys of  renowned  lineage  as  they  graze  on  the  rich  grasses 
of  the  pasture,  to  hear  the  shouts  of  the  delighted  chil- 
dren wading  in  the  branch,  to  inhale  the  aroma  of  the  mint 
as  it  mingles  its  fragrance  with  the  other  familiar  odors, 
m  a  word  daily  to  come  in  close  contact  with  Mother  Earth, 
as  did  Antseus  of  old  and  like  him  to  rise  refreshed  for 
new  labors,  these  are  only  part  of  the  pleasures  which  a 
well  chosen  farm  should  supply. 

'Not  rural  sights  alone,  but  rural  sounds 
Exhilerate  the  spirits,  and  restore 
The  tone  of  languid  nature. " 

To  grow  in  close  touch  with  the  men  whom  you  will  see 
from  year  to  year  in  the  jury  box,  to  bemoan  with  them 
over  the  long  extended  drought  or  the  latest  rise  in  the 
daily  wage  of  cotton  choppers,  to  enter  into  every  phase 
of  the  life  of  the  people  with  whom  you  live,  are  valuable 
lessons  which  may  well  enter  into  the  experience  of  the 
Southern  lawyer. 

But  perhaps  I  should  add  a  single  word  of  caution  from 
Charles  Dudley  Warner: 
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"Blessed  be  Agriculture!  if  one  doesn't  have  too  much 
of  it." 

But  I  fear  I  am  digressing  Irom  the  theme  to  which  for 
a  short  time  I  shall  ask  your  attention. 

SOUTHERN   ARGUMENT   TO   SOUTHERN    AUDIENCES. 

I  shall  speak  briefly  but  I  trust  frankly  npon  the  duty 
of  Southern  lawyers  in  regard  to  the  Negro  Race  I 
speak  as  a  Southern  lawyer  to  Southern  lawyers,  admiting 
that  I  share  fully  in  every  sentiment  and  prejudice  enter- 
tained in  North  Carolina  and  Alabama. 

The  subject  is  hedged  about  with  difficulties,  and  its  dis- 
cussion must  range  along  a  pathway  beset. with  pitfalls. 

As  a  rule  the  deliverances  of  Southern  men  have  been 
addressed  to  Northern  audiences  or  reader?,  and  have  for 
the  most  part  consisted  of  facts  and  arguments  intended 
to  demonstrate  that  race  prejudice  and  lynohings  arise 
from  fearful  crimes,  and  are  not  confined  to  the  South,  but 
exist  in  .ill  sections  of  the  country.  It  is  easy  to  prove 
that  wherever  negroes  are  congregated  and  come  in  con- 
tact with  whites,  race  conflicts  arise.  Our  writers  and 
speakers  have  described  in  vivid  language  the  atrocities 
which  have  been  committed  from  time  to  time  by  brutal 
negroes,  not  in  the  South  alone,  but  in  Delaware,  New 
York,  Illinois,  Indiana  and  but  yesterday  in  New  J  ere ey 
and  have  shown  that  human  nature  is  the  same  in  all  the 
States,  and  that  the  same  swift  vengeance  has  been  meted 
out  or  attempted  everywhere. 

These  arguments  and  statements  have  been  necessary  in 
order  to  make  reply  to  the  inflammatory  articles  some 
times  published  by  colored  men  and  women  and  their  eulo- 
gists. But  it  is  apparent  that  the  inevitable  result  of  such 
discusions  and  polemic  articles  is  to  leave  the  disputants 
and  their  friends   exasperated   and  each  side  more  firmly 
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fixed  than  ever  in  their  original  beliefs.  Sometimes  we  find 
Soathern  men  defending  what  in  calmer  moments  would 
be  admitted  to  be  a  fearful  evil.  The  address  of  Mr. 
Graves  at  Chatauqua  is  one  instance,  the  recent  article  by 
a  colored  author,  Mrs.  Terrell,  in  the  North  American 
Review  for  last  month,  is  another  instance  upon  the 
opposite  extreme,  and  is,  I  fear,  calculated  to  do  injury  to 
her  race. 

Each  is  speaking  in  the  wrong  direction  and  to  the 
wrong  audience.  It  would  be  easy  to  gain  your  unquali* 
fied  approval  while  I  pictured  the  intolerable  conditions 
which  co-operated  to  bring  about  race  antagonisms  in  the 
South.  Even  while  I  speak  the  hunt  for  a  negro  fiend  is 
going  on  in  New  Jersey,  and  we  feel  sorely  tempted  to 
uphold  any  method  of  extermination  which  may  be  carried 
out. 

But  will  this  accomplish  any  good  ?  It  will  be  met 
perhaps,  by  the  recital  of  dreadful  torture  inflicted  upon 
some  negro  under  suspicion  whose  guilt  was  not  beyona 
question. 

NEGROES  AND  EDUCATION. 

It  has  been  recently  demonstrated  that  it  is  lamenta- 
bly easy  to  enkindle  feeling  against  any  plan  of  education 
broad  enough  to  include  children  of  both  races,  if  it  in- 
volves, as  it  necessarily  does,  taxation  upon  the  property 
of  the  people  generally.  Many  men  who  are  intelligent, 
humane,  broad  minded  in  all  the  transactions  of  life  look 
with  distrust  upon  any  education  of  negroes  which  goes 
beyond  the  barest  rudiments. 

AN  APPEAL  to  SAVAOES. 

However,  the  subject  of  education  is  foreign  to  my 
theme,  as  it  deserves  a  separi^te  4^9cussion.     SincQ  Articles 
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in  the  press  not  always  temperate  iu  tone  nor  reliable  as  to 
lacts,  cannot  reach  the  people  whom  it  is  necessary  to 
move,  since  the  pulpit  is  too  often  silent  when  it  should 
fearlessly  speak  out,  or  sometimes,  as  recently  in  Dela- 
ware, actually  upholds  mob  violence,  I  have  determined  to 
appeal  to  Southern  lawyers. 

In  the  name  of  our  dear  Mistress,  the  law,  I  ask  you, 
lawyers  of  Alabama,  jealous  of  her  reputation  and  devoted 
to  her  material  advancement,  to  exert  your  personal  and 
united  efiort,  to  arouse  and  cultivate  a  public  sentiment 
that  will  secure  to  the  members  of  the  colored  race,  the 
protection  in  person  and  liberty  which  the  Constitution  of 
Alabama  solemnly  guarantees  to  every  man  within  her 
borders. 

When  the  relation  of  client  and  attorney  exists,  you 
need  no  urging.  Day  by  day  you  can  see  anywhere  a 
faithful  lawyer  standing  fearlessly  in  defense  of  the  life, 
liberty  and  property  of  a  colored  client,  public  clamor  rolls 
unheeded  by,  personal  interests  are  disregarded,  the  lawyer 
sees  only  the  straight  pathway  of  duty  and  in  it  he  walks 
to  the  very  end. 

RIGHT  OP  SUFFRAGE  NOT  INVOLVED. 

It  is  hardly  necessary  to  say  that  I  am  not  discussing 
the  political  aspects  of  the  negro's  rights.  It  is  a  fatal 
error  to  treat  the  question  of  restriction  upon  the  suftrage 
as  closely  connected  with  mob  violence.  If  those  who 
apologize  for  the  excesses  of  mobs,  who  are  allowed  to  rest 
their  defense  upon  the  advisability  of  restricting  suflrage 
by  constitutional  amendment,  an  unjust  advantage  will  be 
given  them  in  any  discussion. 

There  are  lew  lawyers  in  Alabama  or  North  Carolina, 
who  have  not  participated  to  a  greater  or  less  degree,  in  a 
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movement  to  keep  the  control  of  the  State  and  of  every 
department  of  its  government,  State  and  connty,  in  the 
hands  of  the  white  race. 

Before  the  Constitution  of  Alabama  was  amended,  prac- 
tically the  same  result  was  obtiained  by  other  methods— 
methods  which  it  would  be  difficult  to  justify  as  anabstract 
proposition  of  ethics,  but  which  no  man  in  the  face  of  the 
ditions  which  surrounded  him  could  unreservedly  condemn. 
Personally,  every  man  here  would  decline  to  actively 
participate  in  a  fraudulent  election  or  to  countenance  the 
open  use  of  force  at  the  polls,  and  the  same  is  true  in 
North  Carolina.  Yet  there  has  been  no  instance  in  which 
I  have  not  defended,  and  you  would  not  defend  without 
charge,  election  officers  indicted  in  the  Federal  Courts. 
But  since  the  constitutional  amendments  have  been  added 
to  our  organic  law  practices  of  this  kind  whether  excusa- 
ble in  the  past  or  not,  will  be,  I  trust,  forever  laid  aside. 

The  amendment  restricting  negro  suffrage,  but  permit- 
ting the  educated  negro  to  vote  should  be  enforced  with 
absolute  fairness  to  every  citizen,  white  or  black,  and  not 
made  the  instrument  of  restrictions  upon  the  suffrage  be- 
yond their  terms.  The  recent  cases  in  the  Supreme  Court 
of  the  United  States  have  demonstrated  the  difficulties 
which  seem  to  prevent  the  review  of  these  amendments  by 
judicial  tribunals.  If  in  any  unlawful  manner  these 
amendments  shall  be  adjudged  by  any  tribunal  competent 
to  enforce  its  decisions  to  be  in  conflict  with  the  Constitu- 
tion of  the  United  States,  another  and  a  different  question 
will  be  preseuted.  But  they  are  now  as  much  a  part  of 
the  organic  law  as  any  other  section  of  the   Constitution. 

Men  who  have  in  good  faith  sworn  to  uphold  the  Con- 
stitution, as  all  lawyers  have  done,  might  well  unite  in 
building  up  a  public  sentiment  which  will   see  that  the 
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ameDdmeDts  are  honestly  carried  oat  in  letter  and  spirit. 
Such  sentiment  will  be  more  apt  to  be  encouraged  by  law- 
yers, as  lawyers,  than  by  those  who  are  in  public  oflSce. 

But  it  is  not  my  purpose  to  discuss  political  rights.  Ev- 
ery reasonable  man  must  admit  that  in  the  future  we  can 
safely  inculcate  and  practice  in  election  methods  the  utmost 
fair  dealing.  We  can  safely  teach  our  children  to  refrain 
from  the  election  methods  we  have  formerJy  countenanced 
or  at  least  failed  in  good  faith  to  oppose.  We  can,  here- 
after, with  a  clear  conscience,  point  the  "slow,  unmoving 
finger"  of  scorn  at  the  padded  registration  and  flagrant 
frauds  of  Philadelphia. 

But  from  the  lawyers  who  are  not  in  office,  lawyers  who 
in  the  practice  of  their  profession  are  daily  demanding  and 
securing  even-handed  justice  for  colored  men  before  courts 
and  juries,  we  may  confidently  expect  to  see  an  influence 
exerted  to  foster  and  develop  a  spirit  of  fairness  to  men 
of  an  inferior  race. 

NBBDS  NEGRO  LABOR. 

It  is  with  good  reason  that  I  speak  to  Alabamians.  In 
no  State  in  the  South  can  negroes  hope  to  receive  more 
consideration  than  in  this  State.  Within  her  borders  ia 
the  most  successful  institution  for  the  teaching  of  indus- 
trial education  among  the  negroes  that  the  world  has  ever 
seen,  and  the  labor  of  its  president  has  met  with  an  appre- 
ciation that  is  universal.  In  Alabama,  as  much  as  any 
State  in  any  State  in  the  Union,  there  is  continued  daily 
need  for  colored  laborers  and  artisans.  What  the  ultimate 
future  may  bring  forth,  no  man  can  safely  predict,  but  it 
is  certain  that  during  the  lifetime  of  the  present  genera- 
tion, the  chief  source  of  unskilled  labor  in  the  fields,  the 
mines,  the  forests  of  Alabama,  will  be  the  negro  race* 
The  geographical  centre  of  the  negro  race  in  the  Onited 
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States  is  in  DeKalb  County,  Ala.  Colonization,  or  de- 
portation rather,  is  an  empty  dream,  and  immigration  of 
white  laborers  in  any  safficient  quantity,  is  impossible  to 
secure  while  negro  labor,  at  its  present  wage,  occupies  the 
ground.  Tl  e  large  introduction  of  immigrants  of  the  type 
now  thronging  the  shores  of  America,  Slav,  Russians  or 
Southern  Italians,  from  the  cities,  might  be  of  very  doubt- 
ful benefit,  if  it  could  be  obtained.  Immigrants  from 
Northern  Italy  are  desirable.  But  while  negroes  wiH 
never  be  deported  from  the  country  at  large,  and  while 
the  race  problem  will  be  with  us  so  long  as  the  century 
lasts,  negroes  can  be  driven  in  numbers  from  one  State  to 
atiother,  and  even  more  readily  can  they  be  driven  from 
particular  parts  of  the  State  into  other  parts. 

Owing  to  the  greater  advantages  afibrded  by  the  fertility 
of  the  soil  of  the  black  belt,  I  am  informed  that  the  ne- 
groes are  crowding  into  that  section  and  that  it  is  already 
a  serious  question  how  the  owners  of  the  lighter  lands  of 
some  counties  can  retain  their  laborers. 

The  State  needs  the  negro  laborer,  and  the  negro  laborer 
needs  the  opportunity  to  labor  in  her  fields  and  forests. 
Can  we  expect  the  negro  to  remain  unless  we  are  ready 
and  able  to  protect  him  in  life,  liberty  and  property,  and 
if  he  shall  happen  to  fall  under  unjust  suspicion,  to  guar- 
anty him  a  fair  trial  in  the  Courts?  If  the  matter  is  treated 
purely  as  an  economical  question,  it  ought  to  appeal  to  us 
most  strongly.  This  will  probably  become  an  acute 
problem  when  the  demand  for  laborers  for  the  Panama 
Canal  has  had  its  full  force. 

I  am  fully  aware  that  the  negro  is  receiving  as  complete 
protection  in  Alabama  as  in  any  other  State  in  the  South. 
The  past  record  and  recent  judicial  history  of  the  State 
make    it   clear  that  Alabama  stands  among  the  foremost 
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States  of  the  South  in  this  regard.  It  was  a  sad  but  honor- 
able day  some  years  ago  when  the  supremacy  of  the  law 
was  maintained  at  fearful  cost  in  your  most  progressive 
city.  Its  soil  was  reddened  with  the  blood  of  its  best  citi- 
zens, martyred  in  defending  from  the  fury  of  a  mob,  a 
wretched  and  detestible  white  murderer. 

More  recently  there  have  been  convictions  in  your 
courts  of  those  who  prostituted  the  forms  of  law  to  en- 
tangle helpless  negroes  in  a  peonage  but  little  removed 
from  slavery. 

In  Elmore  County  within  the  past  two  or  three  years, 
men  have  been  convicted  for  the  murder  of  a  negro  under 
circumstances  equivalent  to  lynching. 

It  is  sure  that  if  any  State  of  the  Gulf  States  will  take 
the  lead  in  inaugurating  eftective  measures  to  restore  the 
unquestioned  supremacy  of  law,  we  may  expect  it  to  be 
Alabama. 

STATISTICS  OF   LYNCHING  FOR  1903. 

It  is  difficult  to  obtain  statistics  that  can  be  relied  upon, 
but  it  is  more  than  probable  that  although  there  are  some 
cases  reported  in  a  distorted  form  and  perhaps  some  few 
fabricated,  there  are  others  in  remote  localities  that  are  not 
reported  at  all.  I  have  found  that  the  report  of  The  Chi- 
cago Tribune  is  the  most  conservative  and  circumstantial. 

For  several  years  there  has  been  a  gratifying  decrease 
in  the  number  of  cases  of  mob  violence  reported. 

The  largest  number  of  cases  was  in  1892,  when  there 
were  two  hundred  and  thirty-five  persons  lynched,  accord- 
ing to  The  Tribune.  Another  estimate  for  the  same  year, 
found  in  the  Encyclopedia  of  Political  Science,  is  241.  Of. 
the  235  cases,  there  were  203  in  the  South,  and  Alabama 
was  charged  with  22.     In  1893  there  were  200  cases. 

The   number   diminished  year  by  year,  but  never  less 
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than  100,  until  in  1902  it  fell  to  96.  Laflt  year  it  had  in- 
creased  to  104,  of  which  only  two  cases  were  in  Alabama. 

Of  the  lynchings  reported  last  year  12  occurred  in  the 
North  and  92  in  the  South.  The  victims  were  86  negroes, 
17  whites  and  a  Chinaman.  The  alleged  crimes  were 
homicide,  47;  criminal  assault,  11;  attempted  assault,  10; 
murderous  assault,  7;  unknown  offenses,  5;  complicity  in 
murder^  5;  arson,  4;  race  prejudice,  5;  suspicion  oc  murder, 
3;  mistaken  identity,  3;  insults  and  threats,  3;  refusing  to 
give  information,  1. 

This  is  the  ghastly  record! 

During  the  present  year  thus  far  there  has  been  appar- 
ently a  slight  increase.  Even  as  I  write  the  wires  send 
the  following  telegram  from  Mobile,  dated  June  22nd: 

^^A  mob  at  Lamison  forced  Ephraim  Pope,  a  mulatto,  to 
confess  that  be  had  tried  to  attack  a  young  white  woman, 
and  shot  him  to  death." 

What  the  facts  were  I  know  not.  All  that  we  are  told 
is  that  the  confession  was  forced  and  the  offense  charged 
was  that  he  tried  to  attack.  Another  case  has  just  been 
reported  from  Mississippi  and  another  from  South  Carolina. 

GAUSBS  OF  THE  GROWTH  OF  LYNCHING. 

It  will  be  an  interesting  inquiry  for  the  future  historian 
to  ascertain  and  analyze  the  causes  which  have  been 
operative  in  bringing  about  the  frequent  resort  to  mob- 
law  in  the  South.  It  is  doubtless  the  resultant  of  a  com- 
bination of  forces,  some  of  which  had  their  origin  soon 
after  the  end  of  the  civil  war. 

The  election  of  men  to  fill  Judicial  oi&ces,  in  many  in- 
stances of  unworthy  character,  bitter  prejudices  and  with- 
out legal  learning  or  ability,  in  the  days  of  1868,  had  the 
tendency  to  weaken  the  traditional  reverence  of  the  South- 
ern people  for  the  administration  and  the  officers  of  the 
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law.  The  organization  of  the  Ku-Klux,  partly  in  self-de- 
fence against  the  organized  negro  law-breakers,  and  partly 
as  a  political  organization,  and  the  resbrt  by  these  band's 
to  unanthorized  means  to  strike  terror  into  turbulent  ne- 
groes, and  sometimes  to  punish  white  political  agitators, 
were  factors  of  importance.  But  it  was  not  until  mem- 
bers of  the  negro  race  were  guilty  of  a  series  of  outrages 
upon  our  defenceless  women  in  various  parts  of  the  South 
that  the  resort  to  immediate  execution  without  trial  be- 
came common  in  the  Southern  States. 

NO  LTNCHINO  IN  THB  OLD  SOUTH. 

The  slightest  examination  into  the  ante-bellum  hibtory 
of  the  South  will  disclose  the  fact  that  in  the  days  of  the 
old  South,  the  days  of  slavery,  there  was  no  part  of  the 
world  in  which  the  obedience  to  the  commands  ot  the  law, 
and  reverence  for  its  officers,  held  more  complete  sway. 
A  most  striking  instance  is  shown  in  the  Nat  Turner  in- 
surrection in  1831.  Turner  was  a  slave  that  fomented  and 
headed  a  dangerous  servile  insurrection  in  Southampton 
County,  Virginia,  in  August,  1881.  Gathering  a  follow- 
ing of  about  seventy  slaves,  he  ranged  for  a  day  or  two 
with  his  blood-thirsty  gang  through  the  defenceless  home- 
steads of  Southampton  and  the  adjoining  territory.  Every 
man,  woman  or  child  who  was  captured  by  this  merciless 
crew  was  immediately  murdered. 

As  soon  as  the  citizens  recovered  from  the  shock  the 
women  and  children  were  taken  to  a  place  of  safety,  the 
men  assembled  with  such  weapons  as  could  be  hastily  pro- 
cured, and  the  band  was  quickly  dispersed,  killed  and  cap- 
tured. Nat  Turner  the  leader  escaped  and  remained  in 
hiding  for  several  weeks.  When  he  was  captured,  will  it 
be  credited  that  he  was  protected  from  violence,  everv 
form    of  law   was  observed,  and  counsel  was  assigned    for 
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his  defence.  Some  weeks  afterward  at  the  regular  term 
of  Southampton  Court  in  November,  1881,  he  was  brought 
to  trial,  counsel  was  assigned  and  the  negro  was  given 
every  protection  guaranteed  by  the  constitution.  He  was 
convicted  and  hanged. 

This  was  a  slave  who  had  been  the  direct  cause  of  the 
murder  of  sixty  people,  chiefly  women  and  children. 

I  recall  an  instance  in  my  own  practice,  about  1873  or 
1874  when  a  negro  committed  three  capital  ofiences  in  an 
hour,  burglary,  arson  and  outrage,  as  well  as  highway 
robbery,  his  victim  being  an  old  lady  of  high  character. 
He  was  arrested  with  the  evidence  of  his  guilt  upon  him, 
and  brought  to  Raleigh  over  twenty  miles  distant  through 
the  country,  accompanied  by  the  son  of  his  victim.  I 
prosecuted  him  before  a  jury  composed  of  twelve  negroes, 
and  he  was  convicted  and  hanged.  I  know  of  no  com- 
niunity  in  the  South  or  West  where  such  an  occurrence 
would  be  possible  today. 

We  are  naturally  sensitive  in  regard  to  the  charge 
against  the  South  arising  out. of  instances  of  mob  violence, 
and  we  have  sometimes  rested  the  defence  upon  a  founda- 
tion rather  difficult  to  establish. 

FACTS    WB   ARE  OBLIOED  TO  ADMIT. 

We  cannot  truthfully  deny  certain  thoroughly  establish- 
ed facts:  The  victims  of  lynching  have  not  all  been 
colored,  but  th^  great  majority  have  been.  This  is  true 
in  Northern  as  well  as  in  Southern  States,  and  race  an- 
tagonism called  forth  generally  by  ciimes  of  negroes  is  a 
powerful  factor  in  arousing  the  passion  of  the  populace 
both  in  North  and  South.  It  is  only  in  the  extreme  Wes- 
tern and  Northwestern  States  that  a  majority  of  the  vic- 
tims are  white  or  Chinese. 

While  instances   of  lynching  are  by  no  means  confined 
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to  the  South  by  far  the  larger  number  of  cases  have  occur- 
ed  there.  This  is  due  partly  to  the  fact  that  the  negroes 
are  chiefly  found  in  the  South,  and  possibly  partly  to  the 
temperament  which  more  vigorously  resents  a  wrong. 

It  is  true  that  lynching  is  more  certain  to  follow  a  charge 
that  the  accused  is  guilty  of  criminal  assault  or  attempted 
assault,  yet  each  year  there  have  always  been  many 
more  cases  for  other  ofienses  than  for  the  crime  upon 
which  the  argument  in  its  excuse  is  generally  based. 

I  have  just  given  the  figures  for  last  year,  twenty-one 
for  assault  and  attempted  assault  out  of  104,  one-fifth  of 
the  whole  number. 

We  are  also  compelled  to  admit  that  lynchings  have 
sometimes  been  accompanied  by  acts  o^  torture,  negroes 
have  been  burned  at  the  stake,  their  agony  has  been  pro- 
Jonged  and  there  have  been  savage  mutilations,  both  before 
and  after  death.  These  tortures  have  sometimes  been  in- 
flicted upon  womea  and  in  the  presence  of  a  mixed  crowd, 
including  young  persons. 

On  Tuesday,  June  28th,  the  Associated  Press  dispatches 
report  that  a  negro  was  arrested,  charged  with  assault  at 
Eupora,  Miss.,  that  his  victim,  a  girl  of  16  adjusted  the 
noose  about  his  neck  and  led  the  horse  from  beneath  the 
wretch,  Vhus  acting  as  his  executioner.  The  horror  ot  this 
is  beyond  wordsl 

LA^S  ADBQUATE  AND  PUNISHMENT  SURE. 

We  cannot  honestly  claim  that  our  laws  are  inadequate 
to  deal  with  crime  nor  that  the  Courts  are  partial  towards 
negroes  accused  of  crime.  No  reliable  instance  can  be 
given  for  many  years  in  which  a  negro  accused  of  the 
murder  of  a  white  man,  or  assault  upon  a  white  woman 
and  proven  by  legitimate  and  suflicient  evidence  to  be 
guilty,  has  been  acquitted. 
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Nor  are  there  very  serious  delays  in  the  adminis- 
tration of  justice  except  the  usual  appeal  to  the  Supreme 
Court,  nor  frequent  pardons  or  other  excuses  sometimes 
given  as  a  justification  for  lynching. 

ONLT  EXCUSE  FOB  LYNCHING. 

In  the  history  of  States  occasions  sometimes  arise  when 
the  safety  of  the  community  seems  to  demand  heroic 
measures.  ^^Salus  populiy  suprema  lex.*'  One  cannot  wholly 
condemn  the  work  of  the  Vigilance  Committee  in  San 
Francisco,  soon  after  the  discovery  of  gold  in  California. 
The  city  was  practically  under  the  control  of  the  criminal 
classes  and  murderers  and  gamblers  rode  rough-shod  over 
the  inefficient  courts,  and  debauched  the  administration  of 
justice.  When  the  evil  became  unbearable  and  the  very 
foundations  of  society  seemed  to  be  threatened,  determined 
men  formed  a  Vigilance  Committee,  arrested  the  evil  do^ 
ers,  gave  them  as  fair  a  trial  as  was  possible  under  the  ex- 
citement, and  a  short  shrift  with  the  fope.  The  remedy 
was  a  severe  one,  but  the  rule  of  the  criminal  and  gambler 
was  at  an  end.  The  committee  did  not  long  continue  to 
act  from  high  motives,  its  members  fell  under  suspicion 
and  its  reign  ceased. 

In  more  recent  days,  when  the  failure  of  justice  in  New 
Orleans  demonstrated  that  the  juries  were  either  terrorized 
or  bribed,  and  the  dread  power  of  the  Mafia  was  exhibited 
even  in  the  halls  of  justice,  when  a  verdict  was  rendered 
which  apparently  showed  that  the  law  as  administered 
was  powerless  to  protect  society,  citizens,  usually  law-abid- 
ing, courageous  men  who  were  not  afraid  of  the  power  of 
an  imported  criminal  secret  society,  and.  who  were  deter- 
mined to  crush  a  conspiracy  which  set  at  defiance  all  law, 
deliberately  put  to  death  men  who  ought  justly  to  have 
been  convicted  of  murder,  but  who   had  been  acquitted. 
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As  perilous  as  this  expedient  was,  its  effects  were  salutory 
and  New  Orleans  escaped  peril.  Any  ju9tification  or  ex- 
cuse of  this  is  not  strictly  logical,  I  admit,  but  we  must 
take  into  consideration  the  character  and  motives  of  the 
participants. 

We  cannot  be  inadvertent  to  the  serious  danger  incurred 
by  such  violation  of  the  law  and  usurpation  of  the  powers 
of  a  court,  but  sometimes  an  occasion  may  arise  in  which 
the  path  of  safety  seems  to  be  only  in  that  direction. 

COURTS  DO  NOT  FAIL  TO  PUNISH 

No  excuse  of  this  kind  can  be  truthfully  given  for  the 
exercise  of  mob  law  in  any  section  of  the  South.  There 
is  today  no  county  in  any  Southern  State  in  which  there  is 
the  slightest  danger  that  a  colored  criminal  will  be  acquit- 
ted by  a  jury  for  any  oftence  for  which  a  lynching  is  pos- 
sible, if  the  evidence  shall  warrant  a  conviction.  Jfar 
greater  is  the  danger,  here  as  elsewhere,  that  an  influen- 
tial or  wealthy  citizen  charged  with  homicide,  shall  be 
improperly  acquitted.  Criminals  of  this  kind  need  never 
fear  the  fury  of  the  mob. 

To  repeat,  after  any  unprejudiced  investigation  I  think 
it  will  be  found  that  these  facts  remain  beyond  cavil  or 
contradiction.  Lynching  is  still  prevalent  in  the  South, 
less  so  than  it  has  been,  but  still  much  more  so  than  in 
Northern  and  Western  States;  it  is  decidedly  less  in  Ala- 
bama than  in  the  neighboring  States.  In  the  South  the 
victims  are  usually,  but  not  always,  colored,  and  race 
prejudice  or  racial  antagonism  enters  strongly  as  a  factor 
in  all  States.  The  crime  charged  is  frequently  criminal 
assault  upon  women,  but  much  more  frequently  homicide. 
In  quite  a  number  of  instances  the  offense  charged  is  a 
minor  crime,  assault,  robbery,  sometimes  threats  or  inso- 
lence.    Each  year  there  are  cases   of  mistaken   identity. 
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Sometimes  the  execations  are  attended  with  tortare,  and 
take  place  in  tbe  presence  of  large  crowds  of  both  sexes 
and  all  ages. 

THE  DUTY  OP  LAWYERS. 

If  this  is  a  temperate  and  trathfal  statement,  as  I  believe 
it  to  be,  if  these  nnlawful  executions  or  homicides  have 
not  been  brought  about  by  any  failure  of  justice  in  the 
courts,  is  it  not  time  that  the  lawyers  of  the  South  should 
be  aroused  to  consider  the  inevitable  tendencies  and  re- 
sults of  homicide  by  mobs  ?  Their  mere  disapprobation, 
condemnation  in  the  abstract,  accompanied  by  no  open 
expression  when  the  emergency  arises,  will  not  avail. 

There  are  no  open  defenders  of  lynching  as  a  proper 
and  ordinary  punishment  for  crime,  but  there  are  those 
who  contend  that  where  a  certain  oftense  has  been  com- 
mitted, or  even  attempted,  and  the  person  accused  is  a 
negro,  in  order  to  relieve  the  shrinking  modesty  of  the 
victim  from  the  ordeal  of  a  trial  in  the  courts,  the  best  way 
is  to  turn  over  the  ofiender  to  the  vengeance  of  the  mob. 

Will  this  contention  bear  the  test  of  examination  ?  No 
man  with  the  instincts  of  humanity  would  for  an  instant 
tolerate  an  execution  by  a  mob  if  there  remained  a  rea- 
sonable doubt  of  the  guilt  of  the  person  charged. 
It  is  a  crime  beyond  words  to  describe  to  deliver 
over  a  helpless  victim  of  suspicion  into  the  hands  of 
his  unlawful  executioners,  inflamed  by  passion  yet  regard- 
ing themselves  as  vindicating  the  honor  of  outraged 
womanhood,  if  the  poor  wretch  should  be  innocent,  or  not 
known  to  be  guilty. 

In  every  argument  advanced  to  excuse  the  usurpation 
of  the  province  of  the  law,  the  question  of  the  method  df 
determining  the  guilt  of  the  accused  is  ignored  or  import- 
ance minimized.     But  it  is  the  greatest  of  the  underlying 
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horrors  of  mob  law,  that  there  is  and  can  be,  do  practica- 
ble method  by  which  this  qaestion  of  gailt  or  inDOceace 
can  be  determined.  It  is  true  that  there  are  many  cases 
in  which  guilt  is  reasonably  clear,  but  these  very  cases 
tend  to  create  a  public  sentiment  which  excuses  the  mob 
in  the  next  case,  which  may  be  of  doubt. 

The  elements  of  doubt  in  every  inquiry  as  to  the  com- 
mission of  a  crime  are  two-fold — has  an  ofiense  been  com- 
mitted, and  is  the  person  in  custody  the  perpetrator. 

THE  RIGHT  OF  TRIAL. 

It  is  the  baldest  truism  to  say  that  under  every  State 
Constitution,  by  the  common  law,  and  under  the  sacred 
guarantee  of  Magna  Charta^  the  priceless  heritage  of  Eng- 
lish speaking  people  for  centuries  of  freedom,  every  man 
charged  with  crime,  influential  or  humble,  white  or  black, 
is  given  the  right  to  be  confronted  by  the  witnesses  against 
him,  and  to  cross-examine  them,  and  to  have  an  opportu- 
nity to  produce  witnesses  in  his  defense. 

Is  not  this  a  mockery  when  the  slightest  effort  upon 
the  part  of  the  supposed  criminal  to  ask  the  alleged  victim 
a  question,  would  be  a  signal  for  his  death  ? 

The  identity  of  the  person  charged  with  crime  should 
be  as  certain  as  human  testimony  can  make  it.  Is  this 
secured  by  a  hurried  presentation  of  a  dazed  or  terrified 
negro  to  the  injured  woman,  suffering  as  she  is  fron  ner- 
vous excitement,  while  the  crowd  without  is  grimly  await- 
ing its  victim  ?  Not  unfrequently  there  is  hardly  a  pre- 
tense of  an  investigation,  the  victim  being  taken  from 
oflicers  or  jail  directly  to  his  doom.  Nor  indeed  would  it 
be  possible  under  such  circumstances  to  enter  upon  an  in- 
vestigation which  would  be  worthy  of  the  name. 

It  would  require  a  courage  rare  in  the  extreme  for  a 
negro  to  offer  himself  as  a  witness  in  bebalt  of  the  sap- 
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posed  crimiDal,  and  such  witness  would  be  his  only  hope 
for  establishing  his  defense.  I  do  not  mean  that  a  careful 
investigation  is  never  made,  but  the  rule  is  to  the  con- 
trary. An  inflamed  mob,  led  by  its  most  extreme  mem- 
bers, is  the  trier  of  the  accused. 

Is  it  to  be  wondered  at  that  there  is  often  a  fearful 
heading  in  every  list  of  lynchings,  "mistaken  identity, 
and  another  "suspected  of  crime."  We  are  compelled  to 
choose  between  two  alternatives.  Upon  the  one  hand  we 
have  the  painful  necessity  of  obeying  the  law  and  of 
bringing  the  woman  who  has  suffered  trightful  wrong 
upon  the  witness  stand  in  a  court  house,  which  should  be 
cleared  of  idle  spectators,  as  now  permitted  in  Alabama 
by  constitutional  amendment,  and  where  she  will  be  the 
object  of  solicitude  and  pity  and  defended  from  unjust 
aspersion. 

Upon  the  other  we  are  obliged  to  violate  the  funda- 
mental basis  of  the  Constitution  and  to  incur  the  terrible 
risk  of  putting  to  death,  sometimes  with  torture,  a  human 
being  charged  with  crime,  without  trial,  without  opportu- 
nity for  defence  or  safeguard  against  error. 

Can  a  humane,  intelligent  lawyer  hesitate  as  to  his 
diction  ? 

I  will  not  suggest  what  our  feelings  would  be  if  the 
colors  of  the  actors  were  reversed. 

Can  we  blame  the  intelligent  and  educated  negroes  if 
their  feelings  are  greatly  wrought  up  upon  this  harrowing 
subject  ?  We  should  keep  in  mind  the  fact  that  th.e  very 
enormity  of  the  crime  charged  so  excites  the  fury  of  the 
mob  that  it  sometimes  seems  to  supply  the  lack  of  conclu- 
sive proof. 

NO  apologist  fob  lynching  fob  o^theb  cbimbs. 
As  to  lynching  for  all  other  crimes  which,  according  to 
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the  best  statisticB  obtainable,  constituted  foor-fifths  of  the 
cases  last  year,  no  apologist  has  yet  arisen. 

We  cannot  meet  these  statements  by  simple  denials.  The 
instances  have  been  given  publicity  by  newspapapers  and 
not  questioned  at  the  time  they  occur,  but  only  when  as- 
sembled in  statistics  afterwards. 

No  man  within  the  sound  of  my  voice  can  fail  to  know 
that  homicides  of  this  character  have  occurred  in  numbers 
each  year,  and  now  recurring  trom  week  to  week. 

To  depict  or  dwell  upon  the  evils  and  dangers  arising 
from  a  contemptuous  disregard  of  law,  and  Irom  resorting 
to  murder  by  a  mob  as  the  ordinary  method  to  follow  in 
cases  of  alleged  crime  committed  by  a  negro,  or  by  a  white 
man  if  heinous  in  its  character,  would  be  to  ofifend  your 
intelligence  I  am  not  attempting  to  say  anything  new, 
or  to  utter  one  original  truth.  The  ordinary  fundamental 
truths  of  civil  liberty,  the  basic  guaranties  ot  constitutional 
law,  are  neither  novel  or  modern.  It  has  been  said  that 
we  do  not  need  new  truths  so  much  as  we  do  the  recoin 
in  the  mint  of  thought  the  truths  that  have  become  worn 
and  undecipherable  through  handling  of  ages,  and  to  send 
them  forth  again  as  fresh  and  current  coin,  stamped  with 
the  image  and  superscipture  of  truth. 

Judge  Somerville,  of  Alabama,  has  recently  written: 

**Mob  violence  in  every  form,  which  treads  under  its 
ruthless  and  bloody  feet  the  law  of  the  land,  for  the  main- 
tenance of  which  all  just  governments  are  constituted,  is  a 
species  ot  anarchy  which  assassinates  its  victims  and  ^stabs 
the  law.'  It  is  equally  condemed  by  the  stern  voice  of 
the  Decalogue  and  the  gentler  teachinge  of  the  Sermon  on 
the  Mount." 

The  work  of  Judge  Thomas  of  this  city,  in  the  formfi- 
tion  of  proper  public  opinion  upon  this  subject,  has  been 
marked  and  important. 
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The  wrong  done  to  the  victim  is  not  the  only  nor  per- 
haps the  greatest  evil.  In  the  parliament  of  the  world's 
opinion,  as  well  as  by  our  own  laws,  the  killing  of  a  per- 
son charged  with  crime  by  an  assembled  mob,  without  the 
form  or  substance  of  a  trial,  is  simply  murder,  nothing 
less. 

INJURY  TO  MORAL    SENSE  OF  COMMUNITY. 

•It  inflicts  a  lasting  injury  upon  the  moral  sense  ot  the 
community  in  which  it  occurs.  The  members  assume  that 
they  are  the  avengers  of  outraged  womanhood,  or  of  the 
sanctity  of  life,  or  property.  Many  of  them  believe,  and 
not  without  cause,  that  while  they  are  not  acting  strictly 
according  to  law,  they  have  the  tacit  approval  ot  the  com- 
munity behind  thenn.  Boys  and  sometimes  women 
are  present  when  the  shrieking  and  dazed  wretch  is  put 
to  the  torture  or  death.  In  a  recent  instant  in  an  adjoin- 
ing State,  to  which  I  have  already  alluded,  a  girl  ot  16 
was  induced  or  permitted  to  adjust  the  noose,  and  to  lead 
the  horse  from  beneath  the  victim,  leaving  him  hanging. 
She  was  led  to  imbrue  her  hands  in  blood — in  order  to 
save  her  from  the  ordeal  of  appearing  as  a  witness! 

The  minds  or  consciences  ot  the  spectators  or  partici- 
pants receive  a  moral  wrench  the  effects  of  which  may  en 
dure  for  a  generation. 

But  why  continue?  All  these  facts  are  so  self-evident, 
so  trite  and  so  thoroughly  admitted,  that  it  seems  puerile 
to  recount  them.  But  the  lynchings  go  on,  and  no  con- 
certed effort  is  made  to  stop  them.  Everyone  condemns, 
the  newspapapers  denounce,  but  no  grand  jury  indicts  and 
no  man  is  held  to  answer. 

It  is  true  that  there  is  no  legal  duties  resting  upon  law- 
yers which  does  not  reet  upon  every  law-abiding  citizen, 
but  I  believe  that  owing  to  the  position  of  lawyers  in  the 
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community,  they  have  an"  added  moral  responsibility. 
Every  lawyer  has  taken  an  oath  to  support  the  constitution 
of  the  United  States,  and  of  his  State,  and  this  obligation 
was  never  intended  to  be  a  meaningless  formula,  nor  to 
have  been  thoroughly  discharged  by  passive  acquiescence. 

The  fundamental  principles  ot  civil  liberty,  nourished 
upon  English  soil,  crystalized  in  Magna  Oharta,  incorpor- 
ated by  our  fathers  in  State  and  Federal  constitutions,  can 
pever  be  lightly  disregarded.  You  have  sworn  to  uphold 
the  provision  that  no  man  shall  be  accused,  arrested  or  de- 
tained except  in  cases  ascertained  by  law  and  according  to 
the  forms  which  the  same  has  prescribed;  that  no  man 
shall  be  deprived  of  his  life,  liberty,  or  property,  but  by 
due  process  of  law. 

Though  it  is  a  problem  whose  solution  may  baffle  the 
most  untiring,  yet  I  believe  that  the  obligation  to  combat 
this  grave  disease  rests  with  an  especial  force  upon  law- 
yers. 

Public  opinion  is  at  the  root  of  all  observance  of  law, 
and  statutes,  if  unsupported  by  it,  are  without  force  and 
powerless.  And  public  sentiment,  as  Spencer  points  out, 
is  nothing  but  the  sum  of  the  minds  and  consciences  of 
the  people.  We  can  make  unceasing  efforts  to  educate 
the  public  conscience.  When  an  occasion  arises  lawyers 
are  not  generally  found  wanting. 

Senator  Simmons  of  North  Carolina  recently  pleaded 
successfully  with  an  angry  mob  to  spare  the  life  of  his  fath- 
er's murderer,  and  to  leave  him  to  the  law. 

Lawyers  can  uphold  the  efforts  of  State  officers  to  bring 
to  trial  those  who  have  detied  the  law. 

STTGGESTS  A  REMEDY. 

Convictions   may   be  difficult  to  obtain  for  the  present, 
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but  grand  juries  may  be  induced  to  find  indictments.  One 
serious  eftort  to  convict  a  person  charged  with  lynching, 
even  if  it  should  fail,  as  it  almost  surely  would,  would  have 
a  greater  deterrent  efiect  than  a  hundred  addresses  and 
sermons. 

So  far  as  legislation  is  concerned,  we  have  perhaps 
enough  laws  upon  our  statute  books,  if  they  could  be 
fully  carried  out.  It  might  have  a  good  efiect  to  give  the 
widow  or  child  or  dependent  parent  of  the  person  killed, 
a  right  of  action  in  any  county  in  the  State,  for  penalty  of 
a  prescribed  amount  against  the  officer  from  whose  cus- 
tody the  prisoner  was  taken,  and  his  bondsman,  and  also 
against  the  county  in  which  the  lynching  occurred.  If  the 
officer  had  been  recreant  in  his  duty,  the  recovery  should 
go  against  his  bond,  if  he  had  not  been,  then  against  the 
county.  In  this  way  the  liability  could  be  placed  where 
it  belongs,  and  the  tax  payer  could  be  made  to  feel  the 
pecuniary  burden  of  the  wrong. 

I  have  in  the  performance  of  what  has  appeared  to  me 
to  be  a  duty,  dwelt  upon  a  painful  theme.  I  have  spoken 
frankly,  without  the  expectation  that  I  could  shed  any 
new  light  upon  the  subject,  but  hoping  merely  to  restate 
the  ancient  fundamental  doctrines  c^  justice  and  truth. 

I  believe  that  there  can  be  no  abiding  health  and 
strength  in  any  people,  no  hope  for  permanent  progress, 
that  is  not  baaed  upon  the  supremacy  of  law. 

May  we,  in  the  fullness  of  time,  see  the  dawn  of  a  day, 
when 

* 'Sovereign  Law,  that  states  collected  will, 
O'er  throne  and  globes  elate  sits  Empress, 
Crowning  good,  repressing  ill." 
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BY 

C.  p.    MclNTYRE, 


Mr.    President  and  Gentlemen   of  the  Alabama  State  Bar 
Association: 

The  English  people  have  one  characteristic  that  will 
always  keep  them  in  the  firnt  rank  of  civilized  nations. 
The  English  have  never  prodaced  a  Michael  Angelo,  nor  a 
Raphael,  nor  a  Wagner.  It  we  except  literature,  their 
contribution  to  the  art  of  the  world  has  been  insignificant. 
They  are  not  a  musical,  they  are  not  a  religious,  and  they 
are  not  an  art  loving  people.  They  are,  however  practical. 
This  useful  trait  has  compensated  them  for  their  defects 
in  other  respects,  and  has  enabled  them  to  achieve  great 
and  lasting  renown.  Greece  won  her  place  in  the  temple  of 
fame  through  philosophy  and  art:  Rome's  claim  to  the  admi- 
ration of  mankind  came  through  empire  and  civil  govern- 
ment. England  following  the  practical  turn  of  her  peo- 
ple has  chosen  commerce  as  the  path  to  national  greatness 
and  gloiy.  The  talents  of  her  people  have  had  full  sway 
in  this  field  and  in  this  field  her  success  '  has  been  truly 
marvelous.  London  for  more  than  a  century  has  been  the 
banking  metropolis  of  the  world,  and  promises  to  con- 
tinue as  such  for  generations  to  come.  Her  ports  are  the 
busiest  m  the  world,  and  her  ships  do  the  carrying  trade 
of  rival  and  inimical  nations.  Her  language  more  nearly 
approaches  a  universal  tongue,  than  any  language  ever  be- 
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fore  spoken  by  man.  Prodigious  schemes  for  the  devel- 
opment of  the  resources  of  distant  countries  and  strange 
people  are  conceived  by  her  citizens  and  carried  out  from 
offices  located  in  her  great  cities.  Material  progress  and 
commercial  activity  have  reached  their  highest  point  in 
this  country  and  among  this  people. 

Naturally  we  would  look  to  this  country  for  an  ideal 
system  of  laws.  Tbe  experience  ot  the  English  people  in 
all  the  relations  which  a  world-wide  commerce  can  create 
has  extended  over  centuries.  Every  species  of  trading, 
trafficking  and  bargaining,  they  have  dealt  in.  Every  kind 
of  property,  that  can  become  the  subject  of  private  own- 
ership, is  known  to  them.  It  would  seem  that  for  an 
adjustment  of  rights  springing  from  so  diverse  and  com- 
plicated a  material  development,  such  a  people  would  have 
evolved  a  body  of  laws,  full,  comprehensive,  simple  and 
easy  of  enforcement.  But  a  nationV  experience  is  not 
always  embodied  in  its  laws,  and  this  is  especially  true  of 
England ;  the  genius  for  the  practical,  a  ready  talent  for 
taking  the  shortest  and  surest  way  to  an  end  is  no  where 
apparent  in  the  laws  of  this  nation. 

English  law,  including  under  that  term,  the  common 
law  and  the  law  of  Chancery,  falls  far  short  of  furnishing 
a  scientific  and  satisfactory  system  of  jurisprudence.  Of 
course,  nothing  is  here  said  derogatory  to  the  many  noble 
and  wise  principles  of  Constitutiontil  law,  that  have  be 
come  identified  with  the  glory  of  England,  and  which 
afford  an  asylum  to  the  individual  against  the  oppression 
of  the  State.  We  are  speakmg  neither  of  constitutional 
law  nor  criminal  law,  but  of  law  as  a  means  of  redressing 
wrongs  between  individuals.  In  this  sense  the  English 
law  cannot  be  regarded  as  a  monument  to  the  fame  of 
those  who  founded  it.     Yet  we  must  speak  with  qualifioa- 
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cation.  Only  ignorance  and  prejudice  can  condemn  the 
Engliflh  law  in  its  entirety.  In  many  respects,  it  must  be 
conceded  that  the  English  law  is  above  criticism,  and 
when  it  concerns  the  substantive  rights  of  individuals,  it 
easily  takes  its  place  in  the  veiy  first  rank  of  legal  systems. 
There  is  no  right  of  property,  using  property  in  its  broad- 
est sense,  that  has  not  been  considered  and  accurately  de- 
fined by  the  English  law.  The  exact  limitation  of  each 
right  is  set  down  with  almost  mathematical  precision,  and 
the  rules  of  logic  and  the  claims  of  justice  are  carefully 
attended  to.  If  the  English  lawyers  had  worked  out  a 
method  of  unforcing  rights  at  all  comparable  with  the 
success  with  which  they  worked  out  a  body  of  substantive 
rights,  they  would  have  produced  a  system  of  law  ideal  in 
its  inflexibility,  and  in  its  practical  results. 

It  was  here  where  the  English  law  failed.  The  remedy 
it  furnished  was  by  no  means  adapted  to  the  enforcement 
of  rights-  Its  law  of  procedure  was  a  reproach  to  justice, 
and  permitted  so  many  strange  iniquities  as  to  bring  the 
whole  system  into  disrepute.  Its  shortcomings  passed  into 
a  proverb,  and  English  literature  concains  perhaps  more 
flings  at  the  law  and  more  contemptuous  allusions  to  law- 
yers than  any  other  literature  in  the  world.  The  people 
saw  the  workings  of  the  law  and  came  to  their  own  con^ 
elusions.  The  great  drawback  to  the  English  law  is  its 
procedure,  and  after  all  this  is  the  test  of  a  system  ot  laws. 
It  is  here  where  the  law  comes  down  from  the  text  books, 
the  reported  cases,  and  the  opinion  of  jurists;  and  enters 
into  the  every  day  life  of  the  people,  It  is  here  where  a 
system  of  laws  touches  the  acts  and  conduct  of  ordinary 
men,  which  it  professes  to  regulate.  It  is  here  where  it 
shows  its  fitness  or  its  unfitness  to  serve  its  purpose.  A 
man  is  not  so  much  concerned  with  those  rights  which  he  has 
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in  the  abstract,  as  with  those  rights  which  he  has  that  are 
enforced.  A  right  without  a  remedy  is  worthless.  We 
are  apt  to  judge  things,  after  the  biblical  fashion  by  their 
fruits,  and  so  it  is  a  system  of  laws  must  be  judged  by  the 
usefulness  and  adequacy  of  its  procedure,  and  measured 
by  this  standard  the  English  system  did  not  come  up  to 
the  requiiements  or  the  needs  of  organized  society. 

The  English  law  became  a  victim  to  a  pernicious  proce- 
dure. Under  this  procedure  the  claims  of  justice  were 
subordinated  to  method.  Form  became  a  matter  of  prime 
importance.  Pleading,  that  is  the  presenting  of  a  cause, 
dominated  the  merits  of  a  cause.  Enfi^lish  reports  and  our 
own  reports  are  full  of  learned  dissertations  upon  this  or 
that  point  of  pleading,  and  numerous  cases  involving  for- 
tunes have  been  finally  decided  and  disposed  of  on  some 
trivial  point  of  pleading.  Procedure  degenerated  into  a 
farce.  *  Courts  became  arenas  where  lawyers  waged  bat- 
tle in  dialectics.  The  end  of  law,  that  is  the  doing  of  jus- 
tice between  man  and  man,  was  completely  ignored.  Law- 
yers played  with  words,  appealed  to  logic,  metaphysics  and 
philology  to  win  their  cases,  and  substituted  for  the  wager 
ot  battle  of  the  days  of  chivalry,  a  method  of  settling 
controversies  more  peaceable  but  not  less  repugnant  to 
common  sense  and  justice.  The  real  merits  of  a  suit 
played  an  insignificant  part  in  its  final  determination. 
Lawyers  became  mere  pleaders,  or  to  use  the  words  of 
Burke  "quibbling  pettifoggers".  Under  this  system,  jus- 
tice was  thwarted  and  juggled  with  so  uniformly  that 
in  the  popular  mind,  law  came  to  be  synonymous  with 
dignified  folly.  The  purpose  of  law  is  not  to  afford  law- 
yers an  opporti^nity  to  display  their  skill  in  the  technicali- 
ties of  pleading,  but  to  offer  a  ready  and  sure  means  of 
making  a  man   secure   in   his   rights.     A  procedure  that 
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allowB  all  sorts  of  twists  and  tarns  of  pleading  to  get  in 
the  way  of  the  facts  of  a  cause,  and  allow  such  things 
finally  to  decide  a  law-suit,  is  completely  out  of  harmony 
with  the  object  of  law,  and  in  the  nature  of  things  is 
bound  to  pass  away. 

The  English  law  was  of  course  adopted  by  nearly  all  of 
the  American  States.  Alabama  has  to-day  the  law  of  Eng 
land,  both  substantive  and  remedial  alTiost  in  its  entirety. 
Statutes  have  been  passed  which  caused  a  modification 
here  and  there,  but  on  the  whole  the  law  of  Alabama  is 
now  perhaps  more  like  the  law  of  England  of  the  eigh- 
teenth century  than  that  of  any  other  State  in  the  Union. 
We  have  inherited  necessarily  the  weaknesses  along  with 
the  strong  points  of  this  system.  Our  pleading  is  the 
common-law  pleading,  and  although  altered  by  many  statu- 
tory enactments,  it  still  possesses  abundant  evidence  of  its 
origin  and  history.  Our  statutes  have  simplified  it  some- 
what, yet  our  pleading  remains  in  a  crude  shape,  and  is  by 
no  means  a  credit  to  our  State.  At  the  present  time  a 
a  cause  in  our  courts  has  some  chance  of  being  tried  on  its 
merits.  We  ought,  however,  never  to  be  satisfied  until 
our  procedure  is  such  that  a  cause  has  little  or  no  chance 
of  being  tried  otherwise  than  on  its  merits. 

Many  of  our  sister  States  have  had  |*ecourse  to  various 
means  of  escaping  from  the  inconveniences  of  this  cum- 
bersome and  antiquated  system  of  procedure.  The  most 
common  method  of  remedying  the  evil  has  been  to  adopt 
a  code  of  civil  procedure.  In  these  States  the  English 
system  has  been  entirely  abolished;  common-law  pleading 
and  equity  pleading  have  both  been  superceded.  As  far 
as  the  manner  of  presenting  a  case  is  concerned  the  differ- 
ence between  law  and  equity  has  been  totally  wiped  out. 
Pleading  is  the  same  whether  the   case   would    formerly 
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have  been  one  of  common-law  or  of  Chancery  juriadiction. 
A  petition  containing  a  statement  of  facts  and  asking  for 
the  appropriate  relief  is  filed.  The  defendant  must  either 
answer  or  demur  to  the  petition.  The  answer  must  con- 
tain all  the  defenses  that  the  deFendant  may  desire  to  in- 
terpose to  the  plaintiit's  claim.  It  may  traverse  the  aver- 
ments of  the  petition,  confess  and  avoid  them,  and  set  up 
a  counter  claim.  Special  pleas,  replications,  and  the  like 
are  all  abolished.  A  defense,  by  way  of  counter-claim  or 
set-off  is  of  course  treated  like  an  original  cause  brought 
by  the  defendant  against  the  plaintiff.  The  grounds  of 
demurrer  are  expressly  limited  to  about  eight  or  nine,  and 
are  usually  a  misjoinder  of  causes,  a  misjoinder  or  non- 
joinder of  parties,  a  want  of  legal  capacity  on  the  part  of 
the  plaintiff  to  sue,  a  want  of  jurisdiction  of  the  court, 
and  a  failure  of  the  petition  to  state  a  cause  of  action . 

New  York  was  the  first  State  to  adopt  a  Code  of  Civil 
Procedure  which  was  done  in  1848.  New  York's  example 
has  been  followed  by  many  of  the  States,  and  among  them 
the  chief  commercial  States  of  the  Union. 

This  system  has  not  given  entire  satisfaction.  We  hear 
frequent  complaints  against  it  from  the  lawyers  who  prac- 
tice under  it,  and  who  therefore  are  qualified  to  form  a 
correct  opinion  of  its  merits  and  demerits.  Radical  re- 
forms are  not  always  safe  or  expedient,  and  frequently  do 
as  much  harm  as  good.  The  aim  of  those  who  formulated 
the  Code  of  Civil  Procedure  was  to  abolish  the  common 
law  and  Chancery  pleading,  and  in  their  stead  to  adopt  an 
entirely  new  system.  Evidently  the  procedure  of  the  Civil 
law  was  closely  followed  in  making  up  a  new  system.  In 
the  civil  law  there  is  of  course  no  such  thing  as  law  and 
equity;  there  is  no  dual  system  such  as  the  English  law  has. 
The  procedure  of  the  civil  law,  such  as  the   code   of  civil 
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I 
procedure  of  Louisiana  for  instaDce,  has  reached  a*  state  of 

simplicity  and  perfection  which  a  common  law  State  can- 
not hope  to  attain.  Those  who  got  up  the  Code  of  Civil 
Procedure  of  New  York  decided  to  obliterate  the  distinc- 
tion between  law  and  equity,  unmindful  of  the  fact  that 
the  difierence  between  law  and  equity  is  one  of  history,  of 
tradition  and  of  substantive  law,  and  cannot  be  abolished 
without  abolishing  the  English  system  of  jurisprudence 
itself.  This  has  no  doubt  been  the  source  of  much  confu- 
sion in  the  Code  States,  and  carries  with  it  no  counterbal- 
ancing advantages.  The  fact  that  the  system  was  new  and 
had  to  go  through  the  ordeal  of  judicial  interpretation  was 
another  drawback.  The  Code  of  Civil  Procedure  has  not 
been  the  great  success  its  founders  anticipated  it  would  be; 
vexatious  points  of  pleading  it  has  not  altogether  removed, 
and  it  has  added  difficulties  unknown  to  the   old  system. 

The  Code  of  Civil  Procedure,  however,  can  suggest  to 
us  many  improvements  m  our  pleading  and  practice.  It 
cannot  be  said  that  we  ought  to  adopt  it  in  its  entirety.  It 
would  be  perhaps  better  for  us  to  direct  the  development 
of  our  procedure  along  conservative  lines,  than  to  break 
entirely  with  the  past  and  adopt  a  system  of  procedure 
altogether  new  and  foreign  to  the  genius  of  our  laws.  It 
is  probable  that  a  Code  of  Civil  Procedure  would  retard 
rather  than  assist  us  in  reaching  simplicity  in  our  pleading. 
Unless  we  go  the  whole  length  and  adopt  the  civil  law  in 
its  entirety,  there  is  little  if  anything  to  be  gained  by 
adopting  a  code  of  civil  procedure. 

The  distinction  between  law  and  equity  cannot  well  be 
abolished,  and  there  is  no  reason  why  it  should  be.  The 
refinements  and  technicalities  of  common  law  and  equity 
pleading  do  not  owe  their  origin  to  this  distinction.  The 
pruning  knife  of  reform  may  be  laid  to  the  roots  of  these 
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abases  Witboat  interfering  with  law  or  equity  as  now  ad- 
ministered. 

Oar  common  law  pleading,  in  spite  of  many  statutes 
passed  upon  the  subject  is  still  in  a  backward  state,  and  is 
badly  in  need  of  a  general  and  wholesome  shaking  up. 
How  much  valuable  time  of  courts,  juries,  lawyers,  liti- 
gants and  witnesses  is  wasted  on  senseless  pleading 
matches!  Hours,  days,  sometimes  weeks,  are  consumed  in 
getting  causes  at  issue.  Demurrers,  motions,  pleas,  repli- 
cations, rejoinders,  and  all  the  old  antiquated  arms  of 
ancient  English  pleading  are  brought  out  to  idle  away  time 
and  confound  Courts  and  confuse  issues.  All  this  is  to  no 
purpose  and  should  be  done  away|with.  The  Codes  of  Civil 
Procedure  of  our  sister  States  here  offer  us  a  solution  of 
this  difficulty.  If  a  complaint  states  a  cause  of  action,  it 
should  be  proof  against  demurrer.  In  other  words,  if  the 
complaint  will  support  a  judgment  by  default,  it  should 
not  be  subject  to  a  demurrer.  The  particularity  and  detail 
with  which  certain  causes  of  action  should  be  described  is 
a  requirement  that  serves  no  purpose.  There  should  be 
allowed  on  the  part  of  the  defendant  but  one  answer, 
which  should  contain  any  and  every  defense  that  he  might 
care  to  set  up.  The  defendant  should  likewise  not  be  re- 
quired to  go  into  every  little  detail  and  circumstance  in 
stating  defenses,  as  at  the  present  time,  for  instance,  when 
a  defendant  attempts  to  set  up  contributory  negligence. 
Simplicity  is  what  we  should  aim  at,  and  to  approach  this 
our  present  law  of  pleading  should  be  subjected  to  a  pro- 
cess of  lopping  off.  We  have  not  to  go  far  to  find  plenty 
of  examples  that  could  be  followed  with  profit.  The  forms 
that  our  Code  contains  as  to  indictments  are  brief,  and  yet 
sufficient.  They  are  a  model  of  simplicity.  Likewise  the 
few  forms  for  civil  causes  and  defenses  that  our  Code  con- 
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tains  are  a  pronounced  departure  from  the  rules  of  plead- 
ing of  the  common  law.  They  are  succinct  statements 
of  causes  of  action,  and  point  out  the  course  that  we 
should  pursue  in  toning  down  the  common  law  pleading. 
The  simplicity  of  the  forms  in  our  Code  should  be  extended 
to  all  our  pleadings  in  law  Courts.  Time  would  be  saved, 
the  number  of  appeals  would  be  diminished,  and  the  law 
would  be  freed  from  much  that  is  now  objectionable  to 
lawyers,  Courts  and  litigants.  Justice  would  receive  a 
great  deal  more  consideration,  and  cases  would  be  tried 
upon  their  merits  and  not,  as  at  the  present  time,  often, 
upon  some  point  of  pleading. 

While  our  common  law  pleading  is  far  from  perfect,  we 
have  maae  considerable  progress  in  gettiog  rid  of  many 
of  the  abuses  of  the  old  system  and  introducing  here  and 
there  the  saving  element  of  common  sense.  When  we 
turn  to  Chancery  we  find  there  practically  the  £ame  pro- 
cedure that  has  obtained  in  that  Court  since  its  origin, 
some  centuries  ago.  The  lovers  of  the  antique  will  find 
in  our  equity  pleading  much  to  remind  them  of  ages  past 
and  almost  forgotten.  Our  changes  in  equity  pleading 
have  been  fewer  and  much  more  moderate  than  our 
changes  in  the  common  law  pleading.  This  is  due  to  the 
fact  that  equity  pleading  was  always  much  more  reason- 
able and  just  in  its  rules  than  the  procedure  at  law.  There 
was  much  less  technicality  in  presenting  causes,  and  Chan- 
cery always  kept  before  it  the  great  fact  that  it  was  organ- 
ized for  the  purpose  of  doing  justice.  No  legal  fencing 
matches  were  allowed  in  its  procedure.  With  all  this, 
equity  pleading  was  by  no  means  perfect.  It  had  many 
minor  faults,  but  its  blighting  defect  was  that  it  permitted 
causes  to  be  carried  on  almost  forever,  a  cause  once  begun 
in  Chancery  was  apt  to  last  for  a  generation.    This  resulted 
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in  much  deserved  ridicule  of  Chancery  Court,  and  fre- 
quently disaster  to  the  property  rights  of  individuals. 

Equity  pleading  at  the  present  time  continues  to  suffer 
from  this  deadly  fault.  This  cripples  the  Chancery  Court, 
and  deprives  itot  being  the  undoubted  instrument  of  good 
which  it  otherwise  would  be.  Its  admirable  machinery 
is  greatly  hampered  by  this  circumstance,  and  the  Court 
with  its  fine  principles,  maxims  and  extensive  jurisdiction 
has  its  usefulness  impaired,  if  not  entirely  taken  away,  by 
this  feature  of  its  procedure.  Yet  this  is  an  evil  that 
could  be  easily  corrected.  In  fact  our  equity  pleading 
much  more  readily  than  our  common  law  pleading  could 
be  reduced  to  a  system  of  a  few  simple  rules  and  be  made 
a  model  procedure,  afibrding  no  occasion  for  delay  and 
enabling  the  judges  to  dispose  of  cases  more  expeditiously 
than  at  law. 

It  is  a  singular  fact  that  instead  of  attempting  to  re- 
move the  causes  that  tend  to  delay  and  put  off'  the  final  de- 
cision of  Chancery  cases,  our  statutes  on  the  contrary 
seemed  to  be  designed  expressly  with  a  view  of  allowing 
such  cases  to  be  dragged  on  forever.  For  instance.  Sec- 
tions 427,  428  and  429  of  the  Code,  especially  427  are  a 
hinderance  to  an  expeditious  disposition  of  Chancery 
cases.  They  permit  litigation  to  go  on  for  years,  if  either 
party  to  the  record,  so  desires  it.  Why  should  an  appeal 
be  allowed  from  an  interlocutory  order  overruling  or  sus- 
taining a  motion  or  demurrer  to  a  bill  of  complaint  in 
equity?  Such  is  not  the  case  at  law.  There  is  no  reason 
why  it  should  be  so  in  equity.  There  is  no  particular 
gain  to  be  derived  from  this  course.  There  are  cases  it  is 
true,  where  it  is  of  advantage  to  all  concerned  to  take  an 
appeal  from  such  decrees.  But  taking  every  thing 
into     consideration,    the     advantages      and      dieadvan- 
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tages  of  these  statutes,  it  can  hardly  be  denied 
that  they  result  in  the  prolongation  of  equity  cases, 
and  that  the  evil  they  do  is  much  greater  than  the 
good  they  accomplish.  Their  repeal  would  redound  to 
the  good  ot  Chancery  Procedure,  and  would  remove  a 
cause  ot  delay  to  the  final  settlement  of  equity  cases. 

The  same  criticism  made  of  the  foregoing  statutes  may 
be  brought  against  our  statutes  relating  to  the  amendment 
of  equity  pleading.  Here  again  it  is  submitted  that  we 
would  obtain  better  results  by  following  the  analogy  of 
the  law.  Section  8804  and  8881  of  the  Code  applies  to 
law  cases.  They  give  perfect  satisfaction  and  do  not  tend 
to  postpone  the  trial  of  cases.  Why  should  not  similar 
statutes  operate  with  the  same  success  in  ChanccTy?  In- 
stead of  this  our  statutes  make  an  amendment  a  cause  for 
a  continuance  of  the  case.  If  our  statutes  relating  to 
amendments  in  Cliancery  were  the  same  as  those  relating 
to  amendments  at  law,  another  source  of  delay  would  be 
obviated  and  an  improvement  in  Chancery  practice  would 
be  the  result. 

The  manner  of  procuring  testimony  is  another  most 
serious  detect  in  our  equity  procedure.  Chancery  rules 
carefully  conceal  the  face,  manner  and  personality  of  the 
witness  from  the  judge  who  is  to  pass  upon  the  credibility 
of  his  testimony.  All  testimony  must  be  reduced  to 
writing,  and  the  cold  inanimate  writing  is  to  be  submitted 
to  the  Court  to  ascertain  from  it  the  true  state  of  facts. 
Think  for  one  moment  of  a  jury's  being  denied  the  privi- 
lege of  seeing  and  hearing  the  witnesses?  How  singular 
a  practice  would  it  be  if  the  testimony  in  law  cases  had  to 
be  reduced  to  writing  and  the  written  testimony  turned 
over  to  the  jury  for  their  decision.  Such  a  thought  is  ab- 
surd.    Yet  one  man  is  to  be  treated  entirely  different  from 
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twelve  when  an  equity  cause  comes  to  be  tried.  He  must 
neither  see  nor  hear  the  witness  whose  testimony  he  is  to 
believe  or  reject.  He  is  presumed  not  only  to  do  the 
work  of  twelve  men,  but  to  do  it  under  conditions  and  cir- 
cumstances under  which  the  twelve  are  admitably  unable 
to  do  it  all. 

The  conduct  of  a  witness  on  the  stand,  his  bearing,  his 
readiness  or  hesitancy  in  answerinfi^  questions  and  his 
general  demeanor  have  been  known  at  all  times  to  be  im- 
portant factors  in  passing  upon  his  testimony.  Evidence 
in  every  trial  Court,  whether  presided  over  by  judge  and 
jury  or  simply  judge,  should  be  given  orally  if  possible. 
The  civil  law  so  ordains,  the  Code  states  so  ordain,  the 
common  law  so  ordains.  All  of  our  reason  and  experi- 
ence dictate  the  necessity  and  wisdom  of  it.  This  rule  of 
equity  procedure  does  not  comport  with  experience,  rea* 
son  and  justice,  and  has  nothing  to  support  it,  except  the 
fact  that  it  exists  and  has  existed  for  years. 

All  this  leads  us  to  the  question:  Why  should  the  trial 
of  a  case  at  law  be  so  totally  and  radically  diiSerent  from 
the  trial  of  a  case  in  equity?  We  are  unable  to  answer 
this  question,  except  by  saying  that  it's  so  because  we 
have  found  it  so.  There  is  in  tact  no  reason  why  it  should 
be  so.  Chancery  practice  is  without  the  entanglements 
that  are  incident  to  the  jury  system  and  can  be  made  as 
superior  to  the  practice  that  obtains  at  law  as  equity  is  su- 
perior to  the  common  law.  Cases  in  Chancery  ought  to  be 
set  for  trial  just  as  they  are  at  law.  Witnesses  ought  to  be 
summoned  to  appear  and  testify  on  the  day  of  trial.  The 
pleadings  should  be  ruled  upon  and  disposed  of  without 
delay,  and  then  the  witnesses  should  be  called,  and  the 
trial  proceed  precisely  as  in  a  law  Court.  No  reason  can 
be  given  why  this  should   not  be  done  in  Chancery.     It  is 
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done  at  common  law,  under  the  practice  of  the  Code 
states,  and  under  the  ci/il  law,  and  everywhere  with  suc- 
ces8«  The  present  equity  procedure  in  this  respect  is 
unique,  is  peculiar  to  the  Chancery  Court.  It  has  no 
parallel  in  any  other  system  of  law,  and  its  practical  re- 
sults do  not  commend  its  retention.  A  case  in  equity 
ought  to  be  as  speedily  disposed  of  as  la  case  at  law.  Our 
present  practice  permits  a  case  in  Chancery  to  last  indeii- 
niteily.  This  is  the  cause  of  the  prejudice  against  Chan- 
cery, and  no  doubt  is  one  of  the  main  reasons  why  in  so 
many  states  an  attempt  has  been  made  to  abolish  equity 
pleading.  The  procedure  in  Chancery  does  the  admirable 
system  of  law  that  the  Court  administers  the  greatest  in- 
justice and  places  it  at  a  disadvantage.  Equity  jurispru- 
dence is  defaced,  almost  deformed  by  a  procedure  which 
obstructs,  impeded^,  delays  and  frequently  denies  the  bene- 
fits of  this  Court  to  those  who  seek  them. 

We  find  upon  analysis  a  great  deal  in  our  present  pro- 
cedure, both  at  law  and  equity  to  condemn.  A  book  of 
voluminous  proportions  might  he  written  pointing  out 
defects  and  suggesting  improvements.  We  are  still  plod- 
ding along  with  a  procedure  full  of  imperfections  and 
short-comings,  frequently  lending  itself  to  defeat  rather 
than  further  the  claims  of  justice.  Yet  when  we  compare 
the  preeent  with  the  past,  when  we  realize  what  those 
who  preceded  us,  but  a  few  generations  ago  had  to  tolerate, 
we  must  acknowledge  that  our  procedure  has  undergone 
almost  a  complete  transformation,  and  that  the  changes 
that  have  been  made,  have  been  a  vast  benefit  to  our  laws 
and  the  administration  of  justice  in  general.  Our  proced- 
ure is  in  process  of  evolution,  passing  slowly  but  surely 
from  under  a  mass  of  technicalities  and  refinements,  and 
adjusting  itself  with  the  deliberation  that  marks  the  de- 
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velopment  of  all  laws  to  the  reqairementB  of  our  present 
conditions,  and  to  the  only  end  for  which  procedure  was 
invented.  The  work  of  reform  has  not  been  completed. 
Those  who  have  gone  before  us  have  done  much  by  dis- 
scriminating  legislation  to  remove  many  of  the  most  glar- 
ing defects  of  our  procedure.  It  is  for  us  now  to  do  our 
part,  to  push  along  the  path  of  progress  as  carefully  and 
judiciously  as  we  can,  until  our  procedure  both  at  law  and 
in  equity  has  been  relieved  of  the  odium  that  has  with 
reapon  attached  to  it  for  generations. 

In  furtherance  of  this  object  it  would  be  well  for  a 
commission  of  learned  and  matured  lawyers  to  take  up  this 
important  subject,  go  over  the  ground  most  thoroughly 
and  report  and  recommend  to  the  legislature  the  changes 
that  are  necessary  to  bring  our  procedure,  both  at  law  and 
in  equity,  up  to  a  standard,  where  technicalities,  refine- 
ments and  unreasonable  delay  have  no  place. 
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The  writer  of  this  paper  has  not  been  vain  enough  to 
think  he  has  made  any  discoveries  of  fact  pertaining  to 
this  subject.  In  fact,  what  follows  has  been  thought,  said, 
and  discussed  many  a  time  heretofore.  But  it  might  be 
of  some  benefit  to  think  of  a  part  of  them  again.  After 
such  consideration  as  the  writer  was  able  to  give  the  subject, 
it  has  been  revealed  to  him,  at  least,  that  the  remedies  often 
suggested  by  newspapers  and  others, — changes  in  the  stat- 
ute law, — would  not  very  materially  work  a  better  condition 
of  our  judicial  system.  The  judicial  system  of  Alabama  is 
admirably  adapted  to  secure  justice  to  all  parties  litigants 
if  enough  respect,  it  might  be  said,  could  be  instilled  into 
practitioners  before  the  bar  to  prevent  them  from  treating 
the  causes,  in  which  their  services  are  engaged,  as  a  game 
of  sport,  or  that  there  was  no  principle  involved  and  the 
^nds  of  justice  were  fairly  met  if  he  were  successful  in 
winning  his  case. 

It  does  appear  from  such  investigation  as  the  writer  has 
given,  that  all  the  oDJections  and  technical  rules  of  law 
and  practice,  of  which  so  much  has  been  said  as  being  for 
the  sole  purpose  to  delay  and  defeat  the  ends  of  justice, 
are  absolutely  necessary  for  the  promotion  of  justice  and 
10 
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to  fully  protect  the  liberty  of  our  people.  As  a  general 
proposition,  courts  are  able  to  distinguisb  between  objec- 
tions taken  for  the  purpose  of  delaying  the  trial  of  causes 
and  those  which  are  valid.  It  is  therefore,  largely  with 
the  trial  judges  and  the  bar  of  the  State  to  apply  the 
remedy  for  such  evils  as  truly  exist  and  thus  secure  the 
more  certain  and  proper  punishment  for  crime. 

The  practice  of  lynching,  for  we  may  well  say  it  has 
grown  to  be  a  practice,  is  an  immediate  result  of  a  desire 
on  the  part  of  the  public  to  mete  out  speedy  and  proper 
punishment  for  crime  supposed  to  have  been  committed. 
This,  we  are  glad  to  say,  has  been  done  mainly  in  cases 
involving  the  nameless  crime  committed  against  the  help- 
less women  of  the  land.  Assaults  on  women  are  the  only 
acts  for  which  good  citizens  palliate  the  deeds  of  mobs, 
we  may  therefore  eliminate  the  consideration  of  all  other 
lynchings.  Then,  too,  as  we  are  concerned  at  present  with 
the  delay  of  the  law,  we  may  further  trim  the  subject  of 
another  objection  that  is  often  urged  by  those  in  sympathy 
with  mob  violence, — that  is,  that  it  is  a  hardship  upon  the 
victim  of  this  nameless  crime  to  be  compelled  to  appear  in 
open  court,  and  there  before  the  curious  public,  detail  the 
circumstances  of  her  shame  and  degradation.  And  it  may 
be  said,  by  way  of  parenthesis,  that  this  would,  by  many 
good  citizens,  be  considered  as  the  best  excuse  for  lynch- 
ing. In  fact,  the  framers  of  our  present  Constitution 
seem  to  have  recognized  the  validity  of  this  objection,  and* 
authorized  under  due  regulation,  as  may  be  proper  in  the 
discretion  of  the  presiding  judge,  clearing  the  court  room 
of  all  spectators, — leaving  no  one  to  hear  the  testimony 
save  those  directly  concerned. 

The  delays   most  frequently   complained  of  are   those 
growing  out   of  failure,   at   the   trial,   to   observe   some 
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rale  of  law,  generally  regarded  as  a  technical  rale,  and 
thas  caasing  an  appeal  to  the  Sapreme  Court  to  lussert 
the  rights  of  the  defendant.  This  waiting  for  a  hear- 
ing in  the  Supreme  Court  is  where  most  of  the  com- 
plaint of  delay  is  heard.  It  is  this  that  causes  some 
restless  soul  to  pine  to  wreak  vengeance  upon  the 
accused  without  a  trial  It  is  such  delays,  so  the  objectors 
say,  that  cause  them  to  take  the  execution  of  the  law  into 
their  own  hands  and  deal  justice  (?)  to  the  ijnfortunate 
accused ;  they  do  not  remember  the  prayer  of  the  poet, 
Pope,  when  he  said, 

(  "  Let  not  this  weak,  unknowing  hand, 

Presame  thy  bolts  to  throw, 
And  deal  damnation  round  the  land, 
On  each  I  jndge  thy  foe." 

That  there  is  some  delay  in  the  administration  of  justice 
in  the  courts  throughout  the  land,  there  can  be  but  one 
opinion.  The  world  was  not  made  in  a  day.  In  the  many 
complicated  cases  that  come  into  our  courts,  it  is  cot  sur- 
prising that  some  of  them  require  time  to  ascertain  the 
rights  of  parties.  It  must  be  admitted  that  errors  are 
committed  by  trial  courts,  and  cases  are  appealed  to  the 
Sapreme  Coivrt  where  judgments  are  some  times  reversed 
and  the  cause  remanded  for  a  new  trial ;  but  when  these 
cases  are  studied  thoroughly,  it  appears  that  a  wholesome 
respect  on  behalf  of  our  court  of  last  resort  for  well  set- 
tled principles  of  jurisprudence  is  sufficient  excuse  for 
granting  a  new  trial. 

In  the  noted  GaiSbrd  case,  reported  in  122  Ala.  54,  the 
verdict  of  the  jury  in  the  trial  court  was  reversed  by  the 
Supreme  Court  and  the  case  remanded  for  a  new  trial  be- 
cause the  trial  judge  made  the  mistake  of  refusing  to  permit 
witnesses  for  the  defendant  to  testify  to  the  fact  of  adul- 
tery alleged  to  have  existed  between  deceased  and  the  sister 
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of  the  defendant.  (It  is  known  to  the  members  of  the  bar 
,  that  John  Gafibrd  was  prosecuted  for  murder,  he  having 
killed  F.  B.  Lloyd.)  When  the  facts  of  this  case  are  spo- 
ken categorically  thus,  the  acts  of  the  judge  appear  to  be 
a  matter  of  small  consequence,  but  when  it  was  taken  into 
consideration  that  it  was  necessary  for  the  jury  to  have 
these  facts  before  it  in  order  to  properly  weigh  and  arrive 
at  .an  intelligent  estimate  of  the  testimony  offered  by  the 
defendant  in  support  of  his  plea  of  self-defense,  we  are 
constrained  to  believe  the  Supreme  Court  simply  adhered 
a  known  principle  of  law  long  since  firmly  established 
upon  opr  system  of  jurisprudence  for  the  protection  of 
the  liberty  of  persons  accused  of  crime. 

Id  conducting  the  new  trial  of  this  lamous  case,  ordered 
by  the  Supreme  Court,  the  trial  judge  made  another  error, 
for  which  the  case  was  appealed  the  second  time,  reported 
in  125  Ala.  1,  and  for  which  error  the  same  was  again  re 
versed  and  remanded  for  the  third  trial,  and  on  this 
third  trial,  th^  defendant  was  acquitted.  Yet,  one  can 
hardly  examine  this  case  carefully  and  say  the  fault 
is  with  the  Supreme  Court,  or  that  the  error  pointed  out 
by  the  Supreme  Court  is  of  such  small  consequence  to  the 
proper  administration  of  criminal  law  that  it  could  have 
been  classed  as  harmless  error  and  passed  over  with- 
out danger  to  the  liberty  of  persons  accused  of  crime. 
It  must  be  remembered  that  the  people  who  are 
very  clamorous  and  vociferous  in  condemning  the  courts 
for  the  miscarriage  of  justice  are  at  times  a  part  and  par- 
cel ot  the  courts,  and  they,  with  the  judges  and  attorneys, 
share  in  dereliction  of  duty  towards  meting  proper  pun- 
ishment for  crime.  In  the  Gafford  case,  already  referred 
to,  the  jury  sitting  to  hear  the  testimony  and  makes 
verdict  at  the  third   trial,  with    the   same   evidence  upon 
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which  two  Other  juries  had  passed,  one  of  which  brought 
in  a  verdict  of  guilty  and  awarded  death  sentence,  the 
other  sentenceci  to  life  imprisonment,  while  the  thiiyd  jury, 
we  say,  found  the  defendant  not  guilty  and  acquitted  him. 
The  fault,  so  far  as  the  juries  are  concerned  in  these  mat- 
ters, lies  in  the  fact  that  a;  large  number  of  the  best  citi- 
zens being  unwilling  to  serve  on  juries  of  any  kind.  It 
should  be  constantly  borne  in  mind  that  the  juries  under 
our  system  of  jurisprudence  are  a  part  and  parcel  of  the 
courts  and  are  responsible  in  a  measure  for  the  short  com- 
ing rightly  chargeable  to  the  courts. 

Take  another  case,  Johnson's  case,  reported  in  102  Ala. 
21,  where  the  Supreme  Court  on  application  of  the  defend- 
ant reversed  itself  in  the  course  of  six  months  on  a 
small  (?)  matter  of  drawing  a  jury.  And  yet  no  lawyer 
Would  read  the  opinion  of  Mr.  Justice  Haralson  in  that 
case  and  say  that  the  error  was  harmless.  In  this  case 
error  was  committed  in  drawing  the  jury,  in  such  manner 
that  neither  the  letter  nor  the  spirit  of  the  law  was  fol- 
lowed. The  failure  of  the  jury  commission  was,  when  the 
trial  of  the  defendant  came  on,  the  jury  box  had  been  ex- 
hausted and  was  being  refilled.  The  commission  did  not 
finish  refilling  the  box  according  to  law  until  sometime 
after  drawing  the  jury  to  try  the  defendant.  And  for 
aught  that  was  shown,  or  perhaps  could  have  been  shown 
to  the  contrary,  the  names  drawn  as  jurors  to  serve  in  this 
case  were  the  only  ones  in  the  jury  box  at  the  time.  But 
there  is  no  intimation  that  the  jury  that  tried  the  case  were 
not  as  good  men  as  could  have  been  drawn  from  the  body 
of  Jefferson  county,  but  in  the  words  of  Mr.  Justice  Har- 
alson, "if  such  a  practice  as  we  review  were  held  to  be 
lawful,  it  removes  one  of  the  safeguards  provided  by  the 
legislature  against  the   possibility   of  having  an  unfair  se- 
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lection  of  jurors  put  upon  a  defendant."  Tetin  the  minds 
of  those  persons  who  are  looking  for  an  excuse  to  mob  a 
victim,  this  kind  of  technicality  would  be  all  they  de- 
aired. 

There  seems  but  little  merit  in  the  proposition  to  over- 
haul our  judicial  system,  and  permit,  yea,  force  persons 
accused  of  heinous  crimes,  to  be  tried  on  short  notice.  The 
cause  of  justice  most  certainly  would  not  be  subserved  by 
forcing  the  accused  to  be  placed  on  trial  while  the  passions 
of  the  people  are  running  riot  against  the  supposed  crimi- 
nal. And  too,  it  would  frequently  have  the  efiect  of  de- 
priving the  accused  of  proper  counsel,  as  in  many  instan- 
ces the  attorney  would  have  no  time  to  prepare  his  case. 
Again,  it  should  be  kept  in  mind  that  many  of  the  objec- 
tions and  technical  rales  of  law  and  court  practice,  that  at 
first  sight  might  seem  merely  captious  and  without  merit, 
save  to  delay  the  case,  are,  as  a  matter  of  fact,  well  settled 
principles  of  law,  which  have  been  tried  for  many  years 
and  found  admirably  adapted  for  the  protection  of  the  lib- 
erty of  accused  persons.  Without  the  orderly  and  timely 
proceedings  to  try  an  accused  person,  the  courts  would  be 
in  imminent  danger  of  bein^  converted  into  a  legalized 
mob.  It  is  well  settled  that  the  certainty  of  punishment 
is  a  greater  deterrent  of  crime  than  the  severity  of  punish- 
ment. It  may  well  be  said  that  the  certainty  of  punish- 
ment is  more  horrible  to  evil-doers  than  rash,  or  severe  and 
unusual  treatment. 

By  many  who  have  given  this  subject  much  careful 
thought,  it  is  agreed  that  the  remedy  for  lynching  lies  in 
easy  command  of  trial  judges  and  members  of  the  bar, 
rather  than  in  legislative  enactments.  It  is  pointed  out 
that  the  presiding  judge  can  by  strict  attention  eliminate 
from  the  trial  of  causes  all   captious  objections  made   by 
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counsel  for  the  purpose  of  delaying  the  court,  aud  prolong- 
ing the  trial.  On  the  part  of  attorneys,  there  should  be  an 
honest  effort  to  bring  the  issue  squarely  before  the  court 
and  try  the  case  on  its  merits  regardless  of  the  petty  objec- 
tions and  frivolous  pleas  that  could  be  made.  Any  other 
kind  of  practice  is  unworthy  of  an  honest  man  to  say  noth- 
ing oi  the  unproiessional  and  illegal  phase  when  done  by 
an  attorney  at  law.  If  all  attorneys  had  and  maintained 
proper  respect  for  their  oath  as  an  attorney,  and  lived  up 
to  their  rules  of  ethics,  there  would  be  little  occasion  for 
complaining  ot  the  delay  in  trying  cases.  Judges  on  the 
nisi  prius  bench  admit  their  part  in  delaying  causes  for 
trial,  of  which  there  are  few,  it  may  be  said,  that  can 
rightfully  be  charged  that  are  harmful.  It  is  therefore  the 
duty  of  the  practicing  attorney  to  leave  no  stone  unturned 
to  instill  a  wholesome  respect  for  the  ethics  ot  the  profes- 
sion and  the  laws  governing  the  privileges  of  attorneys. 

The  efforts  made  by  the  Alabama  State  Bar  Association 
to  secure  a  better  status,  from  a  professional  standpoint,  of 
the  Alabama  Bar,  is  at  present  attracting  much  attention; 
and  the  Association  is  being  congratulated  by  all  good 
citizens,  as  well  as  by  the  professioa,  for  the  good  results 
already  shown.  Along  this  line  lies  much,  if  indeed  not 
the  chief,  good  to  be  derived  through  this  organization. 
And  when  attorneys  live  up  to  their  obligations  to  the 
courts  and  the  people,  there  will  be  but  little  cause  for  just 
complaint  at  the  administration  of  either  civil  or  criminal 
justice. 
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BY 

JNO.  C.  ANDERSON. 


CASES  SHOULD  NOT  BE  REVERSED  OR  NEW    TRIALS    GRANTED    FOR 
EXCESSIVE  DAMAGES    ALONE. 

When  damage  cases  are  appealed  to  the  Supreme  Court, 
and  the  ruling  of  the  lower  Court  was  free  from  error,  ex- 
cept as  to  excessive  damages,  the  damages  should  be  re- 
duced and  the  case  affirmed.  Should  such  action  of  the 
Couit  be  an  invasion  of  the  province  of  the  jury  and  vio- 
lative of  Article  7  of  the  Federal  Constitution,  it  may  be 
that  the  damages  could  be  reduced,  with  an  option  given 
the  plaintift' of  accepting,  else  case  to  be  reversed.  This 
seems  to  be  the  rule  in  Mississippi,  and  I  have  attempted 
to  get  some  information  on  the  subject  from  the  Judge 
rendering  the  decision  to  that  effect,  but  have  been  unable 
to  hear  from  him. 

Trial  Judges  should  also  be  permitted  to  reduce  the 
damage  rather  than  grant  new  trials  upon  the  ground  of 
excessive  damages  alone.  If  a  Judge  has  the  right  to  say 
what  is  too  much,  why  can't  he  say  what  amount  is  proper? 
It  should  be  both  the  spirit  and  policy  of  the  law  to  have 
justice  administered  by  as  few  trials  as  possible.    Frequent 
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trials  of  the  same  cause  of  action  are  troublesome  and  ex- 
pensive and  experience  teaches  that  the  facts  are  usually 
more  fully  and  fairly  developed  on  the  first  than  on  suc- 
ceeding trials. 

witnesses  before  the   grand  jury  should  be  dispensed 
with  in  certain  instances. 

There  can  be  a  great  saving  to  the  fine  and  forfeiture 
fund  of  the  various  counties  as  well  as  a  relief  to  witnesses 
by  doing  away ,  as  far  as  possible,  with  witnesses  before 
the  grand  jury.  Require  the  reduction  to  writing  of  the 
evidence  on  all  preliminary  examinations  and  provide  for 
its  preservation  and  presentation  to  the  grand  jury,  and 
make  it  legal  evidence  for  the  use  of  the  grand  jury. 
There  is  nothing  in  the  Constitution  to  prevent  this.  It 
is  true  we  have  a  statute  saying  all  bills  must  be  found  on 
legal  evidence  and  we  could  have  a  statute  making  this 
legal  evidence.  The  Oonstitution  gives  the  defendant  the 
right  to  be  confronted  by  the  witnesses  against  him,  but 
that  does  not  apply  to  grand  jury  evidence,  yet  in  this 
manner  the  indictment  would  be  found  on  testimony  given 
when  the  defendant  did  confront  the  witnesses  on  the  pre- 
liminary, thus  improving  rather  than  decreasing  his  con- 
stitutional right.  Such  a  law  would  lessen  the  attendance 
of  witnesses  and  greatly  reduce  the  drain  on  the  fine  and 
forfeiture  fund,  thus  rehabilitating  it  and  making  the  wit- 
nesses certificates  more  valuable  when  the  witness  was 
required  to  attend.  Those  of  us  who  are  familiar  with 
the  condition  of  this  fund,  know  that  it  is  greatly  behind 
in  nearly  all  counties  and  something  should  be  done  to 
reclaim  it  if  possible. 

Courts  should  be  clothed  with  greater  safeguards  to 
punish  the  manslayer,  who  frequently  gets  ofl:'  with  little 
or  no  punishment.     We   are  all  cognizant  of  the  fact  that 
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courts  meet  with  great  difficulty  in  entbrciDg  the  laws 
against  homicide,  and  which  is  due  to  many  causes,  some 
of  which  time  alone  can  remove. 

We  think,  however,  that  one  of  the  chief  causes  for  the 
escape  of  the  guilty,  is  the  present  jury  law. 

Sufficient  care  and  judgment  are  not  used  in  placing  the 
names  in  the  jury  box,  as  the  average  commission  seems 
to  think  the  only  qualification  required  is  that  the  juror 
must  have  a  white  ski.i  and  straight  hair.  Certain  quali- 
fications should  be  prescribed  and  enumerated  as  to  the 
character  of  persons  whose  names  are  put  in  the  box. 

Again,  the  present  venire  system  places  the  State  at  a 
great  disadvantage,  as  it  is  to  consist  of  the  regular  panel 
and  not  less  than  twenty-five  or  more  than  fifty  to  be  pub- 
licly drawn  previous  to  the  trial.  The  defendant  and  his 
henchmen  have  ample  opportunity  to  work  on  them  and 
either  get  enough  fixed  to  work  an  acquittal  or  prevent  a 
conviction.  It  is  almost  impossible  to  convict  a  man  for 
the  proper  degree  of  murder  or  to  convict  him  at  all  if  he 
has  many  friends  or  a  family  connection  in  the  county. 
Why  give  the  defendant  twenty- one  challenges  and  the 
State  but  fourteen  ?  Why  should  jurors  who  possess  the 
propel^  qualification  be  challenged  by  either  side,  except 
for  cause,  unless  it  be  to  gain  some  undue  advantage  ? 

A  venire  in  capital  cases  should  consist  of  twenty  five, 
to  be  secretly  drawn  by  the  Judge,  except  in  the  presence 
of  the  Clerk  and  Sherifi^*,  and  whose  names  should  be  kept 
secret,  undera  penalty,  until  they  are  called  to  the  box. 
Of  course  they  will  have  to  be  summoned,  but  their  iden- 
tity can  be  concealed  by  making  it  a  penalty  for  the  Sheriff 
or  jurors  to  divulge  the  fact. 

Neither  side  should  be  given  but  five  challenges  and  the 
regular  jurors  should  not  be  included  in  the  venire.     The 
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Judge  should  be  given  eome  discretioD  in  drawing  the 
venire  and  be  permitted  to  discard  all  names  that  he  does 
not  consider  competent. 

Some  may  contend  that  this  gives  the  Jadge  autocratic 
povirers;  but  would  it  not  be  far  better  to  have  a  few  auto- 
crats than  so  many  murders  ?  Besides,  I  do  not  think  a 
Judge  in  the  State  would  pack  a  jury  on  any  defendant, 
and  all  of  them  would  be  anxious  to  see  both  sides  get 
justice.  Unless  there  is  a  reformation  of  the  present  ma- 
chinerj  ,  the  red-handed  man-slayer  will  continue  to  stalk 
our  highways,  will  be  a  hero  for  the  lawless  element  and  a 
terror  to  the  peace-loving,  law-abiding  citizen. 

ACT  OP  LAST  LEGISLATURE  FOR  CALLING  SPECIAL  TERM  OP  COURT 
SHOULD  BE  AMENDED. 

The  Act  should  be  amended  so  as  to  permit  the  Sheriff, 
Clerk  or  Probate  Judge  to  draw  jurors  for  special  term?. 
As  the  law  now  is  the  Circuit  Judge  has  to  make  two 
visits,  else  stay  at  ttie  county  site  idle  for  three  or  four  days 
waiting  to  get  the  jurors  summoned. 

The  statute  is  also  ambiguous  with  reference  to  the 
power  of  the  court  to  try  indicjtments  returned  at  that 
term. 

It  should  be  changed  also  with  reference  to  notice  to  be 
given.  As  it  is,  the  Clerk  is  required  to  mail  each  party 
and  his  attorney  a  record  copy  of  the  order  calling  the 
term.  This  involves  a  great  deal  of  unpaid  for  labor  on 
the  part  of  the  Clerk.  A  letter  or  postal  to  the  attorney 
or  parties,  calling  attention  to  the  term  would  suffice. 

THE  ABSOLUTE  NEED  FOR  A  REFORMATORY  FOR  YOUTHFUL  CRIMI- 
NALS OF  BOTH  RACES. 

A  most  important  matter  that  I  desire  to  bring  to  the 
attention  of  this  Association  by  way  of  conclusion,  and 
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which  I  thiDk  comes  under  the  bead  of  Jadicial  Admin- 
istratioD,  is  the  punishment  of  youthful  criminals. 

It  is  a  most  deplorable  fact  that  this  class  have  been  neg- 
lected so  long  by  our  lawmakers.  Cost,  race  prejudice  nor 
any  other  cause  should  deter  us  any  longer  from  providing, 
if  possible,  for  the  reformation  of  youths  of  both  races. 

Only  a  few  months  since,  I  had  a  white  boy  age  16,  and 
a  little  negro  boy  age  11,  to  plead  guilty  under  a  joint 
indictment  for  burglary.  There  was  a  chance  to  get  the 
white  boy  in  a  reformatory  under  certain  conditions,  but 
no  disposition  could  be  mad6  of  the  little  negro  except  to 
send  him  to  the  peuitentiary.  In  other  words,  there  was 
a  chance  to  get  the  16  year  old  white  boy  in  a  chartered 
school  of  reform,  but  the  11  year  old  negro,  who  was 
doubtless  influenced  and  controlled  by  the  white  boy,  had 
to  be  either  sent  to  the  penitentiary  or  pardoned. 

Neither  of  them  should  have  been  thrown  back  on  the 
community  by  a  pardon  before  some  effort  was  mlEide  to 
reform  them,  yet  neither  of  them  should  have  l^een  placed 
with  hardened  convicts  during  the  period  of  their  sen- 
tence. 

I  sentenced  them  both  to  the  penitentiary  but  imme- 
diately wrote  Gov.  Cunningham,  calling  his  attention  to 
the  deplorable  condition  confronting  us,  urged  him  to  get 
the  white  boy  lii  a  reformatory,  and  suggested  that  unless 
he  could  do  something  with  the  negro  boy  other  than  have 
him  remain  in  the  penitentiary,  that  he  should  be  par- 
doned. I  was  pleased  to  learn  in  a  recent'  conversation 
with  the  Governor,  that  he  had  gotten  the  white  boy  in  the 
reformatory  and  that  the  Board  of  Convict  Inspectors 
would  at  once  establish  a  reformatory   for   negro   youths. 

The  proper  care  for  and  reformation  of  youthful  crimi- 
nals of  every  race,  should  be  advocated  by  every  lawyer  in 
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the  State.  The  State  shoold  not  hesitate  on  account  of 
expense  when  it  comes  to  a  question  of  so  much  gravity 
as  this  one.  But  expense  can  be  no  great  barrier,  as  a 
very  small  per  cent,  of  the  earnings  of  the  adult  convicts 
would  establish  and  maintain  separate  reformatories  for 
both  races. 

J  NO.  C  Anderson, 
Chairman  of  Committee. 
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REPORT  OF 

Committee  on  Correspondence. 

BY 

FREDERICK  G.  BROMBERG,  Chairman. 


To  the  President  and   Members  of  the  Alabama  State  Bar 
Association :  , 

Your  Committee  on  Correspondence  have  to  report  as 
follows  : 

UNIFORMITY   OP  LEGISLATION. 

Your  Committee  regret  that  their  repeated  recommend- 
ations that  a  commission  on  uniformity  of  legislation  be 
established  by  this  State  have  not  been  concurred  in  by 
this  Association  (see  report  of  1901,  page  140.) 

With  the  establishment  of  said  commission  this  Com- 
raittee  would  have  no  further  occasion  to  be  continued,  but 
could  be  finally  discharged. 

On  the  28th  of  February,  1903,  Arizona  re-enacted  the 
law  providing  for  the  appointment  in  that  State  of  a  com- 
mission to  promote  uniformity  of  legislation  in  the  United 
States,  to  report  to  the  Legislature  of  1906. 

On  the  28th  of  March,  1908,  Virginia  passed  a  law  estab- 
lishing a  permanent  commission  for  the  promotion  of  uni- 
formity of  legislation  in  the  United  States.  Under  this 
law  the  Governor  appoints   three   commissioners   for  the 


Digitized  by  VjOOQ  iC 


Correspondence.*  159 

term  of  two  years.     The  previous   laws   of  Virginia  pro- 
vided only  for  temporary  commissions. 

Thirty-four  States  and  one  Territory  have  now  perma- 
nent commisi&ions.  Amonst  these  the  South  is  represented 
by  the  States  of  Florida,  Georgia,  Maryland,  South  Caro- 
lina and  Virginia.  As  usual,  in  matters  of  legal  progress, 
Alabama  lags  behind.  The  responsibility  rests  with  the 
lawyers  of  the  State, — primarily  with  this  organization  as 
the  representative  of  the  legal  profession  as  a  body. 

NEGOTIABLE  INSTRUMENTS   ACT. 

On  the  7th  of  March,  1903,  Montana  established  a  Nego- 
tiable Instruments  Law,  uniform  with  the  laws  of  other 
States. 

On  the  10th  of  March,  1903,  Tennessee  established  a 
Negotiable  Instruments  Law  uniform  with  the  laws  of 
other  States.  The  Negotiable  Instruments  Law  is  now  in 
torce  in  twenty-one  States  and  one  Territory  and  in  the 
District  of  Columbia. 

President  Eaton,  of  the  Conference  of  Commissioners 
on  Uniformity  of  Legislation  of  the  thirty -four  States  and 
Territories,  says,  in  his  last  report,  that  only  forty-two 
cases  had  arisen  under  the  Negotiable  Instruments  Law, 
in  the  courts,  and  of  these  forty-two  cases  sixteen  had 
arisen  in  the  State  of  New  Fork,  the  great  financial  cen- 
tre of  the  country. 

The  experience  of  England  with  regard  to  the  Bills  of 
Exchange  Act  has  been  similar. 

These  facts  ought  to  be  conclusive  to  the  bar  of  Ala- 
bama, and  lead  to  their  demanding  th^t  the  Bills  of  Ex- 
change act  be  enacted  into  law  in  this  State  by  the  General 
Assembly  of  Alabama  at  its  next  session. 
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HISTORICAL. 

Your  Committee  cannot  pass  from  the  subject  of  the 
Bill8X)f  Exchange  Act  without  protesting  against  the  inac- 
curacy of  all  the  publi»hed  histories  of  the  origin  and 
inception  of  this  act.  One  of  the  latest  of  these  histories, 
and  which  would  be  regarded  as  authoritative  by  persons 
not  conversant  with  the  tacts,  because  of  the  official  posi- 
tion of  the  historian,  appeared  in  the  Michigan  Law  Re- 
view, Vol.  II,  No.  4,  January,  1904.  Its  author  is  Amasa 
M.  Eaton,  of  Providence,  Rhode  Island,  President  of  the 
Conference  of  Commissioners  on  Uniformity  of  Legisla- 
tion. 

The  account  given  by  President  Eaton,  ae  well  as  all 
previous  accounts  of  the  origin  of  the  Negotiable  Instru- 
ments Law.  have  sought  to  prove  that  the  law  originated 
with  the  Committee  on  Uniform  State  Laws  of  the  Ame- 
rican Bar  Association.    • 

The  origin  of  that  Committee  is  shown  in  an  article  by 
President  Eaton,  in  the  Columbia  Law  Review  of  April, 
1904,  on  Marriage  and  Divorce  reform  law- 

From  this  article  we  learn  that  the  American  Bar  As- 
sociation was  organized  at  Saratoga  Springs,  New  York, 
on  August  21, 1878.  At  its  second  meeting  it  was  resolved 
^'that  the  Committee  on  Jurisprudence  and  Law  Reforms 
be  requested  to  report  at  the  next  annual  meeting  of  the 
Association  a  synopsis  of  laws  of  marriage  and  divorce  iu 
all  the  States  and  1  erritories  and  the  District  of  Columbia, 
with  such  recommendations  as  they  may  deem  expedient 
for  bringing  about  more  uniformity  in  such  legislation**". 

It  is  to  be  noted  that  the  only  important  subject  then 
apparently  in  the  minds  of  the  Association,  as  shown  by 
that  resolution^  was  that  of  Marriage  and  Divorce ;  and 
that  the  matter  of  Negotiable  Instruments  had  no  place  in 
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their  consideration  at  that  time.  This  was  quite  natural, 
l^he  subject  of  Marriage  and  Divorce  has  been  the  most 
popular  subject  of  discussion  in  the  North  for  some  time, 
and  is  still  such  in  that  section.  The  minds  of  the  mem- 
bers of  the  new  organization  turned,  therefore,  first  to  that 
question. 

It  was  not  until  1889,  eleven  years  after  the  organizatioii 
of  the  American  Bar  Association,  that  it  adopted  the  fal- 
lowing resolution : 

<< Recognizing  the  desirability  of  uniformity  in  laws  of 
the  several  States,  especially  those  relating  to  marriage 
and  divorce,  descent  and  distribution  of  property,  ac- 
knowledgment of  deeds,  execution  and  probate  of  wills ; 
therefore  be  it 

^,^Eesolved^  That  the  President  of  this  Association  ap- 
point a  Committee  consisting  of  one  from  each  State,  who 
shall  meet  in  convention  at  a  time  and  place  to  be  fixed  by 
the  President  and  compare  and  consider  the  laws  of  the 
different  States  relating  to  these  subjects,  and  prepare  and 
report  to  this  Association  such  recommendations  and 
measures  as  will  bring  about  the  desired  result." 

Under  this  resolution  a  committee  was  appointed,  con- 
sisting of  forty-two  members,  one  from  each  State. 

It  is  to  be  noticed  that  the  only  subjects  mentioned  as 
those  in  which  uniformity  was  desirable  were  marriage 
and  divorce,  descent  and  distribution  of  property,  ac- 
knowledgment of  deeds,  execution  and  probate  of  wills. 
There  is  not  a  word  in  the  resolution  about  negotiable  in- 
struments, or  commercial  law  in  any  shape,  form  or  man- 
ner. The  Committee  was  not  even  made  a  permanent 
committee  of  the  Association,  like  your  Committee  on 
Gorrespondenpe  of  this  Association,  but  was  appointed 
11 
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annaally  by  the  President,  and  was  made  one  of  the 
standing  conimittees  for  the  first  time  in  the  year  1908, 
fifteen  years  after  the  organization  of  the  Association 
the  Constitution  of  the  Association  having  to  be  changed 
before  this  could  be  done. 

This  Committee  (on  Uniform  State  Laws)  made  its 
first  report  in  the  year  1890.  They  reported  that  the 
State  of  New  York  had  passed  an  act  authorizing  the 
Governor  by  and  with  the  consent  of  the  Senate,  to  ap- 
point three  commissioners  for  the  Promotion  of  Uniform- 
ity of  Legislation  in  the  United  States,  "to  examine  the 
subjects  of  marriage  and  divorce,  insolvency,  the  form  of 
notarial  certificates,  and  other  subjects;  to  ascertain  the 
best  means  to  effect  an  assimilation  and  uniformity  in  the 
laws  of  the  States  and  especially  to  consider  whether  it 
would  be  wise  and  practicable  for  the  State  of  New  York 
to  invite  the  other  States  of  the  Union  to  send  represen- 
tatives to  a  convention  to  draft  uniform  laws  to  be  sub- 
mitted for  the  approval  and  adoption  of  the  several  States, 
and  to  devise  and  recommend  such  other  course  of  action 
as  shall  best  accomplish  the  purpose  of  this   Act." 

"The  Committee  recommended  the  passage  by  each 
State  and  by  the  Congress  of  the  United  States  for  the 
District  of  Columbia  and  the  Territories,  of  an  act  similar 
to  the  above,  inserting  further,  as  proper  subjects  requir- 
ing uniformity  of  legislation,  ^descent  and  distribution  of 
property,  acknowledgement  of  deeds,  execution  and  pro- 
bate of  wills.'  They  recommended  also  that  the  Secretary 
be  instructed  to  cause  the  report  and  accompanying  reso- 
lutions to  be  printed  and  to  send  copies  to  the  members  of 
the  General  Council,  the  Vice-President  and  to  the  me  li- 
bers of  this  Committee  in  each  of  the  States  and  Territo- 
ries and  District  of  Columbia,  with  the  request  that  they 
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anite  io  preparing,  presenting  and  securing  the  passage  of 
a  similar  bill  in  their  respective  States  and  Territories. 
The  report  and  resolutions  were  adopted/'  (Columbia 
Law  Review,  April,  1904.) 

Here  again  it  must  be  noted  that  the  subjects  proposed 
for  uniformity  of  legislation  were  restricted  to  "descent 
and  distribution  of  property,  acknowledgement  of  deeds, 
execution  and  probate  of  wills."  There  is  not  a  word  in 
this  report  upon  the  subject  of  Negotiable  Instruments,  or 
even  commercial  law  in  any  of  its  phases. 

The  second  report  of  the  American  Bar  Association  Com- 
mittee was  made  in  1891,  stating  that  it  had  been  impos- 
sible for  the  members  to  meet  in  convention.  This  report 
showed  that  nothing  had  been  done  by  the  Committee  as 
such,  but  that  a  circular  letter  had  been  issued  by  the 
Chairman  to  the  members  of  the  Committee,  and  to  oth- 
ers, making  inquiry  as  to  subjects  and  methods  for  uni- 
formity of  legislation. 

Whilst  such  was  the  status  of  the  subjects  of  negotiable 
instruments  and  commercial  law  in  the  American  Bar 
Association,  this  Association,  through  this  Committee,  as 
early  as  August,  1886,  six  years  before  the  subject  of  the 
negotiable  instruments  act  was  ever  mentioned  by  the 
American  Bar  Association  Committee  on  Uniformity  of 
Legislation,  had  sent  a  circular  letter  to  the  Secretary  of 
every  Bar  Association  of  the  United  States,  and  to  the 
Secretary  of  the  American  Bar  Association,  which  we  re- 
print here,  because  of  the  time  which  has  elapsed  since  it 
was  first  printed  in  our  reports,  and  because  of  the  fact 
that  most  of  the  older  reports  ol  this  Association  are  inac- 
cessible to  all  recent  members  because  out  of  print. 

To  the  Secretary  of  the 

State  Bar  Association. 

SiR:     At  the  December  (1881)  meeting  of  the  Alabama 
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State  Bar  Agsociation,  there  was  created  a  Committee  on 
CorrespondeDce,  whose  doty  is  to  correspond  with  officers 
and  committees  of  other  Bar  Associations,  for  the  pur- 
pose of  causing  concerted  action  of  the  same  relative  to 
law  questions  of  National  importance. 

The  present  committee  believe,  that  there  is  already  a 
common  understanding  reached  by  the  Bar  of  the  United 
States,  generally,  as  to  what  are  questions  of  National  im- 
portance, respecting  which  uniform  laws  throughout  the 
United  States  are  desirable,  so  that  further  discussion,  in 
this  communication,  is  unnecessary  upon  that  point. 

The  principal  amongst  these  questions  are  those  con- 
cerning conveyances  of  land,  attestation  of  wills,  marriage 
and  divorce,  and  negotiable  instruments. 

The  most  direct  way  of  accomplishing  the  desired  uni- 
formity would  be,  apparently,  by  amendments  to  the 
National  Constitution,  conferring  the  necessary  powers 
upon  the  Congress  to  legislate  upon  these  subjects. 

The  practical  difficulties  in  the  way  of  attaining  amend- 
ments are  so  great,  however,  as,  if  resorted  to,  to 
result  in  indefinitely  postponing  the  uniformity. 

It  seems,  therefore,  preferable  to  confine  our  efforts  to 
securing  uniformity  in  law  questions  of  National  import- 
ance to  independent  State  action,  and  to  attack  the  ques- 
tions separately,  beginning  with  that,  respecting  which  the 
nearest  concurrence   already  exists. 

That  fulfilling  the  latter  condition,  seems  to  be  the  law 
of  negotiable  instruments,  which  can  be,  probably,  ren- 
dered harmonious  throughout  the  States  with  less  diffi- 
culty than  any  other. 

It  has  the  advantage,  also,  of  being  that  branch  of  law 
in  which  the  whole  commercial  world  is  interested,  irre- 
spective of  National  boundaries,  and  of  having  extra  terri- 
torial effect,  through  the  fact  that  the  larger  part  of  the 
world's  commercial  transactions  are  based  upon  credit, 
and  commerce  and  end  not  only  in  different  jurisdictions, 
but  also  in  different  nationalities.- 

This  fact  has  led  to  our  having  in  this  country  two  dis- 
tinct systems  of  commercial  law  enforced  side  by  side,  in 
many,  if  not  all  the  States  Qf  the  Union. 
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One  of  these  is  the  general  law,  as  expounded  in  State 
decisions  and  enforced  by  State  Courts;  the  other,  the 
same  law  as  expounded  by  the  Supreme  Courts  of  the 
United  States,  and  followed  by  the  inferior  Federal  tribu- 
nals within  the  State,  in  disregard  of  the  State  decisions, 
even  in  cases  wherein  the  contract,  from  its  inception  to 
its  end,  has  its  locus  wholly  in  one  State.  This  anomaly 
is  the  necessary  result  of  the  complex  nature  of  the  larger 
part  of  the  contracts  evidenced  by  negotiable  instruments, 
growing  out  of  the  fact,  that  they  represent,  frequently, 
transactions  in  two  or  more  States;  and  of  the  necessity 
imposed  upon  the  Supreme  Court  of  the  United  States  of 
having  uniform  rules  of  decision.  These  they  cannot  have, 
if  they  are  to  give  effect  to  the  decisions  of  the  respective 
State  courts,  or  are  to  respect  the  State  decisions  at  all. 
It  our  State  decisions  were  uniform,  there  would  be  no 
pretext  for  a  distinct  law  for  the  Federal  tribunals,  and 
we  should  have  harmony  between  State  and  Federal  de-  . 
cisions. 

This  is  of  more  importance  now,  because  the  general 
law  has  ceased  almost  to  exist  in  England,  the  commercial 
centre  of  the  world,  and  has  become  there  a  thing  of  the 
past,  by  the  adoption  of  a  code,  nearly  covering  the  whole 
subject  of  negotiable  instruments. 

The  facts  that  England  has  a  code  and  is  the  financial 
centre  of  the  world  suggests,  that  it  is  desirable  to  have  any 
proposed  uniform  law  of  negotiable  instruments,  uniform 
with  that  of  England.  Whilst  striving  to  attain  uniform- 
ity in  the  States,  we  can  as  easily,  at  the  same  time,  attain 
uniformity  with  England.  If  we  do  this,  our  task  will  be 
comparatively  easy.  The  new  English  code  need  be 
changed  only  in  formal  matters  to  become  a  model  for  us. 

This  committee  suggest,  that  it  be  recommended  for 
adoption  to  the  Legislatures  of  the  respective  States. 

This  code  is  known  as  the  "Bills  of  Exchange  Act  of 
1882." 

This  committee  believe  they  can  add  nothing  in  the 
way  of  argument  in  advocacy  of  its  adoption,  to  what  is 
said   by  Judge   Chambers,   one  of  the  codifiers,  in  No.  6 
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Law  Quarterly  Review,  April,  1886,  p.  125,  and  they  refer 
to  that  address  in  support  of  this  communication. 

Kespectfully    requesting    your    Association's    views  in 
reply. 

We  remain  yours, 

The  Committee  on  Correspondence, 
Alabama  State  Bar  Association. 
August  20, 1886. 


MEMBERS   OF    THE  COMMITTEE. 

Frederick  G.  Bromberg,  Chairman,  Mobile,  Ala. 
HarrtPillans,  Mobile,  Ala.,  John  F.  White,  Selma,  Ala., 
Z.  M.  P.  Inge,  Mobile,  Ala.,    A.    D.  Batre,  Mont(;omery. 

Favorable  replies  to  this  letter  were  received  from 
several  of  the  Bar  Associations.  There  is  no  doubt  that  it 
.  was  this  letter  which  first  called  general  attention  of  the 
profession  throughout  this  country  to  the  existence  of  the 
codification  in  England,  known  as  the  <<Bills  of  Exchange 
Act." 

In  order  to  aid  the  purpose  of  this  circular  letter,  this 
Committee,  as  a  part  of  its  report  in  1886,  embodied  the 
English  bills  of  Exchange  Act,  verbatim.  There  is  no 
doubt  that  whatever  knowledge  the  profession  in  America 
acquired  of  said  act  was  derived  from  this  publication,  be- 
cause no  copy  of  the  English  act  could  be  procured  by 
your  Committee  in  this  country,  but  they  Lad  to  import  a 
copy  from  England,  for  the  purposes  of  their  report.  We 
have  a  right,  therefore,  to  claim  that  the  American  Nego- 
tiable Instruments  Law  originated  in  this  Association  in 
1886,  and  not  in  the  American  Bar  Association  in  1891, 
and  that  the  history  of  the  Negotiable  Instruments  Law 
should  be  written  accordingly,  if  it  is  to  be  a  true  history. 

CHILD  LABOR. 

An  efibrt  is  being  made  by  an  organization  in  the  North, 
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known    as  the   Consumers  League,  to  procare  the  enact-  . 
ment  of  a  standard  Child  Labor  Law,  for  the  protection  of 
children    whom    circa mstances .  compel  to  be  worked  by 
parents  or  guardians. 

This  League  has  its  headquarters  at  105  East  Twenty- 
Second  Street,  in  the  City  of  New  York. 

Were  the  suggestions  of  the  League  followed,  the  result 
would  be  a  uniform  law  in  the  States  regulating  the  sub- 
ject of  child  labor.  The  proposed  law  is  printed  in  full  in 
the  League's  Hand  Book  for  1904.  It  embodies  the  best 
provisions  of  the  laws  of  the  States  of  Massachusetts,  New 
York  and  Illinois,  on  the  subject. 

Were  this  standard  law  the  law  of  all  the  States,  Alaba- 
ma could  rest  easy  in  the  knowledge  that  no  other  state 
was  outbidding  her  for  manufacturing  investments  with 
cheap  labor,  derived  from  the  employment  of  children. 

MARRIAGB    AND  DIVORCE. 

The  subject  of  a  uniform  law  of  marriage  and  divorce 
in  the  States  of  the  Union,  which  appears  to  have  been 
uppermost  in  the  minds  of  the  organizers  of  the  American 
Bar  Association,  at  the  time  of  its  organization,  in  1878, 
is  that  in  which  the  least  practical  progress  has  been 
made  towards  uniformity  of  State  laws.  Nothing  has 
been  done  by  any  State  in  that  direction  since  Minnesota 
and  New  Hampshire  enacted  a  law  to  "Prevent  Fraudu- 
lent Divorces,"  as  recommended  by  the  American  Asso- 
ciation in  1882. 

Whilst  the  question  of  divorce  is  important,  it  is  satis- 
factory to  our  State  pride  to  be  able  to  say  that  the  evils 
of  divorce  have  not  reached  a  magnitude  in  Alabama  such 
as  to  make  the  thing  a  burning  question.  Whilst  we 
have  large  numbers  of  divorce  cases  in  the  courts,  the 
parties    thereto  are   mostly  from  the  lowest  ranks  of  life. 
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Probably,  everywhere  in  those  parte  of  the  State  where 
the  n^^o  is  numerous,  the  parties  to  divorce  proceedings 
are  almost  entirely  derived  from  that  portion  of  the  popu- 
lation. It  cannot  be  said  that  divorce  is  an  evil  in  such 
cases,  because  it  lessens  the  tendency  to  immorality,  which 
would  inevitably  result  were  the  relief  of  divorce  with- 
held or  made  very  difficult  to  obtain. 
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REPORT  OF 

Committee  on  Legislation. 


Mr.  President  and  Members  of  the  Alabama  Bar  Association: 

The  Chairmao  of  this  Committee,  Hon.  J.  J.  Mayfield, 
being  unavoidably  absent,  the  Committee  beg  leave  to  re- 
port as  follows: 

Whebbas,  Under  the  present  Constitntion  of  Alabama 
the  sessions  of  the  Legislature  are  quadrennial,  instead  of 
biennial  as  heretofore;  and,  whereas,  the  next  Legislature 
of  this  State  will  not  assemble  until  1907;  and,  whereas, 
there  will  be  two  regular  annual  meetings  of  this  Associa- 
tion to-wit:  in  1905  and  in  1906,  before  the  next  session 
of  the  Legislature — 

Thbrbfobb,  The    Committee  on   Legislation,    deem  it 
useless  and  of    no  purpose  to  make  any  recommendations 
to  the  Association,  for  legislation,  at  this  time. 
Kespectfully  submitted, 

R.  F.  LiQON, 
Ray  Rushton. 
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BY 


S.   W.   JOHN. 


WheD  I  read  the  aQDoancement,  that,  Judge  John  Moore 
had  been  eaddenly  stricken  with  paralysis  and  was  dying, 
there  came  to  me,  unbidden,  the  famoas  words — ^^'a  great 
man  has  fallen." 

When  I  read  farther,  that,  he  had  but  a  few  hours  before 
been  on  the  bench  holding  Court,  I  remembered  that  he 
had  often  expressed  the  wish  that  he  might  have  strength 
to  work  on  to  the  day  of  his  death,  or  as  it  is  beautifully 
expressed  by  the  poet — 

**  My  body  with  my  charge  lay  down 
*'And  cease  at  once  to  work  and  live." 

Thus  his  desire  had  been  gratified  and  his  pure  noble 
soul  had  passed,  swiftly  from  an  Earthly  to  an  Heavenly 
Court,  from  the  judgment  seat  to  the  judgment  bar. 

In  writing  of  him,  as  a  judge,  it  will  not  be  amiss  to 
consider  briefly  the  circumstances  of  his  life,  before  he 
became  a  judge,  for  these  shed  light  upon  the  formation 
of  that  character,  which  afterward  stood  out  in  bold  relief 
in  the  Judge. 

He  came  from  a  hardy,  bold,  courageous  people,  who 
had  enterprise  and  spirit  to  go  into  an  almost  unbroken 
wilderness,  and  there  make  for  themselves  and  children 
homes — such  homes  as  will  never  more  be  seen  by  mortal 
eye. 
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When  they  bad  made  these  homes,  they  as  diligently  set 
about  building  churches  and  schools  for  the  proper  train- 
ing and  education  of  their  children. 

Chief  among  these  schools, — the  real  head  of  them  all, 
was  the  University  of  Alabama,  and  when  John  Moore 
was  ready  to  6nter  college,  his  mother  being  profoundly 
impressed  by  the  high  Christian  character  of  President 
Manly  and  the  Faculty  of  the  University,  and  with  the  char, 
acters  of  the  young  men  who  had  then  been  graduated  from 
the  University,  and  with  whom  she  was  acquainted,  nota- 
bly the  Fosters,  influenced  her  sou  to  attend  the  Univer- 
sity. 

His  course  there  was  an  honorable  one,  which  he  always 
remembered  with  pleasure. 

When  the  Alumni  organized  at  the  8emi-Centenni£il 
Commencement  in  1881,  Judge  Moore  was  elected  Presi- 
dent of  the  Society,  and  through  life  was  always  inter- 
ested in  the  welfare  of  his  Alma  Mater. 

Immediately  after  graduating  at  the  Univrsity  he  read 
law  and  began  tho  practice  at  a  bar,  then  led  and  controlled 
by  some  of  the  best  men,  and  highest  type  of  lawyers,  that 
ever  adorned  the  profession,  or  gave  tone  to  public  senti- 
ment. 

With  these  lawyers,  in  a  refined,  cultured  community, 
before  upright  judgiBs,  he  labored,  lived  and  loved  his  fel- 
low man,  till  the  breaking  out  of  the  Confederate  War, 
when  he  volunteered  and,  except  the  time  he  suffered  in 
prison,  served  in  the  army  of  his  country,  till  the  great 
"surrender." 

He  returned  to  the  practice  of  the  law  in  the  fall  of 
1865,  and  in  May,  1866,  he  was  elected  Judge  of  the  1st 
Judicial  Circuit  then  composed  of  the^  counties  of  Au- 
tauga, Bibb,  Dallas  and  Perry. 
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It  is  worthy  of  note,  that,  this  was  the  last  electipo  of 
judges,  at  an  election  held  for  the  purpose,  only,  <^  eleet- 
iug  judges,  and  at  which  no  other  officer,  State  or  Couuty, 
was  voted  lor.  Also,  that,  this  was  the  only  time,  out  of 
the  five  times  J  udge  Moore  was  a  candidate  before  th^ 
people,  that  he  had  any  opposition,  and  in  this  race,  which 
was  run  only  a  year  after  the  end  of  the  war,  his  oppo- 
nents chief  argument,  why  Judge  Moore  should  not  be 
elected,  was — that,  he  had  been  a  Confederate  soldier.  I 
need  not  tell  you  he  was  triumphantly  elected,  and  began 
his  life  as  a  Judge. 

The  first  unusual  ruling,  made  by  Judge  Moore,  and 
that,  then  stamped  him  as  fearlesa  and  just  judge,  was  his 
refusal,  to  allow  the  Solicitor  to  enter  a  nolle  prosequi,  to 
an  indictment  pending  in  Judge  Moore's  Court. 

This  ruling  created  no  little  stir,  and  called  out  much 
comment,  but  was  almost  unanimously  approved  by  the 
Bar. 

Nothing  came  of  it  at  that  time,  but  more  than  a  year 
afterwards,  when  the  Solicitor  who  was  thrust  into  office 
under  an  Act  of  Congress,  by  the  bayonet,  was  indicted 
for  bribery,  this  ruling  of  Judge  Moore's  was  recalled,  and 
with  the  result  that  the  Solicitor,  who  had  been  refused 
permission  to  enter  a  nol  pros  by  Judge  Moore,  was  in- 
dicted for  receiving  a  bribe,  in  that  case. 

You  may  ask,  how  it  was  that  Judge  Moore  refused  to 
allow  the  Solicitor  to  take  an  order  that  is  usually  granted 
as  of  course?  Had  he  received  any  informatiop  that 
there  was  anything  wrong  about  this  matter  ? 

My  reply  is  that  he  had  not  any  positive  information 
but  he  was  a  thoroughly  honest  man,  and  could  ^snift  cor- 
ruption from  afar." 

Though  these  times  were  sadly  out  of  joint  and  full  of 
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trouble,  and  desperate  deeds  of  blood  fell  thick  and  fast, 
so  that  very  many  men  never  stirred  from  home,  without 
arms,  yet  Judge  Moore  never  allowed  arms  to  be  brought 
into  Court. 

At  the  Spring  Term  of  the  Dallas  Circuit  Court,  1868, 
the  business  of  the  Court  was  being  transacted  as  quietly 
and  orderly,  as  it  6an  be  done  now  in  any  Court. 

No  murmur  of  coming  storm  had  been  heard. 

No  one  apprehended  that  a  great  wrong  was  about  to 
be  done.  No  one  even  surmised  that  the  temple  of  jus- 
tice was  about  to  be  invaded  by  armed  soldiers,  and  its 
judge  threatened  with  removal  from  the  bench,  if  he  did  not 
rule  upon  the  qualifications  of  jurors,  as  directed  by  a  Gen- 
eral in  military  orders.  All  was  peace >and  quiet,  when  sud- 
denly a  corporal's  guard  of  soldiers,  commanded  by  a  Lieu- 
tenant of  the  U.  S.  Army  with  drawn  sword  in  hand,marched 
into  the  Court  and  halted  in  the  space  between  the  jury 
box  and  the  judge's  bench,  then  came  the  order — ^^Order 
Arms,"  from  the  Lieutenant,  with  his  back  turned  to  the 
judge,  who  then  faced  about  and  with  a  salute  of  the 
Bword,  insolent  in  its  manner,  handed  to  Judge  Moore  on 
the  bench,  an  order. 

A  copy  of  this  order  and  ot  Judge  Moore's  reply,  have 
since  his  death  been  published  by  his  son,  and  that  they 
may  be  read  in  connection  with  this  papet,  and  be  pre- 
served, I  attach  copies  hereto. 

Judge  Moore  took  the  order  with  the  same  calm,  digni- 
fied  manner,  that  he  would  have  taken  n  paper  handed 
him  by  an  attorney,  or  officer  of  Court,  and  with  a  steady 
hand  opened  and  with  an  unchanged  countenance  read  it, 
and  then  as  quietly  as  though  he  had  read  an  ordinary 
letter  said  to  the  Lieutenant — <'As  this  requires  an  answer 
in  writing,  I  will  take  time  to  prepare  it,  and  will  then 
hand  it  to  yon." 
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Whereupon  the  Lieutenant  marched  his  Foldiers  out  of 
the  Court  room,  and  then  Judge  Moore  asked  the  Bar  to 
meet  and  appoint  a  committee  to  confer  with  him  about 
the  matter,  and  then  adjourned  the  Court  for  the  day,  as 
though  it  had  been  the  regular  hour  for  adjourning. 

A  large  and  representative  committee  of  the  Bar  mtt 
Judge  Moore,  and  after  a  full  and  Iree  discussion  ot  the 
unprecedented  communication,  ana  threat,  the  Bar,  with 
Judge  Moore's  approval,  appointed  a  committee  of  three 
to  call  on  the  General  commanding  the  Third  Military 
District. 

Upon  the  return  of  this  committee  they  reported  their 
interview  with  the  General  very  fully  to  Judge  Moore  and 
the  Bar,  and  that  the  General  had  said  that  Judge  Moore 
had  ruled  right,  as  the  law  then  was,  but  that  he  could  not 
withdraw  the  order  nor  modify  it  materially. 

Then  it  was  that  Judge  Moore  sent  General  Shepherd 
his  reply,  which  is  in  itself  sufficient  to  show  that  the 
writer  was  a  fearless  judge,  who  would  lay  down  his  office 
before  he  would  violate  the  law  of  his  land  or  make  au 
unrighteous  ruling. 

Shortly  afterwards  he  closed  his  Court  and  involunta- 
rily retired  from  the  bench  because  he  could  not  resist  the 
army  moving  under  an  Act  of  Congress,  not  again  to 
resume  it  till  after  the  lapse  of  years,  when  his  people 
"coming  to  their  own,"  elected  him  to  be  judge  over  them 
and  continued  him  in  this  high  office,  without  opposition, 
till  his  death — a  few  weeks  after  his  unanimous  nomina- 
tion for  that  office  for  the  fifth  term. 

During  the  twenty-six  years,  nearly,  that  Judge  Moore 
was  on  the  bench,  before  and  since  "reconstruction,*'  he 
was  ever  courteous,  kind,  dignified  and  just. 

He  manifested  marked  peculiarities  in  his  dealings  with 


Digitized  by  VjOOQ  iC 


**A  Just  and  Fearless  Judge"— John  Moore.  175 

the  very  great  number  of  men  with  whom  he  came  in  con- 
tact in  court,  and  while 'any  one  who  knew  him  could 
always  tell  when  his  mind  was  rejecting  a  specious  or  false 
argument;  could  always  see  when  he  had  a  loathing  for 
the  low,  mean  and  false,  yet  his  tone  and  words  were 
always  proper  and  such  as  were  becoming  in  a  just  judge. 

In  the  trial  of  criminals,  while  he  was  fair  and  consid- 
erate, he  never  feared  to  charge  the  law,  ^'straight  and 
strong,"  and  never  gave  a  jury  an  invitation  or  chance  to 
acquit  a  guilty  person. 

Probably  the  best  evidence  of  his  fearless  conduct  on 
the  bench,  is  so  well  stated  in  the  language  of  Chief  Jus- 
tice McClellan,  that  I  make  no  excuse  for  quoting  it  liter- 
ally : 

<<The  bill  of  exceptions  contains  the  followinc^  remark- 
able statement: — The  counsel  for  the  defendant  in  their 
arguments  to  the  jury  said  in  substance  to  the  jury,  that 
^the  defendant  ought  to  have  killed  Nicholson,  that  he  did 
right  in  doing  80,  that  every  man  on  the  jury  would  have 
done  the  same  thing.  That  he  was  simply  defending  the 
virtue  of  the  wife  and  daughters  of  every  juror  and  every 
other  white  man  in  Bibb  county,  and  the  jury  owed  it  to 
their  wives  and  daughters  and  all  the  women  in  Bibb 
county,  to  acquit  the  defendant.  That  defendant  had  done 
nothing  but  what  every  man  on  the  jury  and  every  other 
man  would  have  done.  That  it  would  never  do  to  convict 
the  defendant,  and  it  would  never  do  to  let  it  go  out  to  the 
world  that  a  Bibb  county  jury  had  convicted  a  man  under 
such  circumstances.' 

"  'That  the  people  of  Bibb  county  and  public  opinion 
everywhere  would  sustain  and  uphold  a  verdict  of  acquittal.' 

"  'That  Nicholson  would  have  been  huug  if  he  had  been 
indicted,  and  that  the  defendant  had  done  the  county  a 
service  in  killing  him  by  saving  the  county  the  delay  and 
expense  incident  to  the  trial  and  conviction.' 

"Their  entire  argument  was  an  appeal  to  the  jury  for 
an  acquittal  on  the  line  stated : 
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^^It  is  much  to  be  regretted  that  coansel,  who  areotlicerB 
of  the  Court  aud  under  a  special  and  solemn  duty  to  sup- 
port and  uphold  the  law  and  to  conserve  its  due  adminis- 
tration by  courts  and  juries,  should  thus  in  the  zeal  of  ad- 
vocacy or  under  the  bias  of  extreme  partizanahip,  so  far 
forget  their  duties  to  the  Courts  and  to  organized  society  as 
in  effect  to  call  upon  jurors  to  disregard  their  oaths,  to 
trample  under  foot  the  law  which  they  themselves,  as  mem- 
bers of  the  body  politic  ha7e  participated  in  making  for 
the  just  and  equal  protection  of  all  the  people,  and  to  try 
and  determine  this  cause  upon  considerations  which  the 
experience  and  wisdom  of  the  ages  have  demonstrated  to 
be  subversive  of  all  order  and  authority,  and  logically 
leading  to  the  substitution  of  private  vengeance,  the  retri- 
bution of  the  assassin  and  the  terrors  of  anarchy,  for  the 
law  of  the  land  and  its  ministers. 

^^It  is  deplorable  to  the  Jast  degree  that  counsel  charged 
to  aid  jurors,  should  seek  to  turn  them  from  the  plain  road 
of  the  law,  leading  to  manifest  justice,  into  the  devious 
and  noxious  by-ways  of  prejudice  and  passion  and  per- 
jured consoienee  leading  to  an  acquittal  of  a  self-confessed 
murderer,  and  even  beyond  this,  his  commendation  as  for 
a  service  rendered  to  the  county  in  that  he  had  decoyed 
one  of  her  citizens  within  the  easy  range  of  his  rifle,  and 
from  behind  his  back,  brutally  shot  him  to  death. 

"It  is  to  the  credit  of  the  county  of  Bibb  that  her  jurors 
were  not  swerved  from  their  duty  by  these  illegitimate 
appeals  and  asseverations;  and  it  is  to  the  credit  of  the 
judiciary  of  Alabama,  that  the  learned  judge  who  presided 
at  the  trial  took  occasion  to  uphold  the  dignity,  of  the 
bench  and  the  reign  of  law  in  his  charge  to  the  jury  in 
these  words :" 

«( 'Courts  are  established  to  administer  the  law  and  en- 
force its  execution-  The  law  is  the  only  standard  by  which 
judges  can  be  governed;  and  in  considering  their  verdict 
jurors  should  be  governed  by  the  law  as  given  them  and 
by  the  evidence.  The  only  protection  to  the  life,  liberty 
and  property  of  the  citizen  ie  in  a  prompt,  honest  and  im- 
partial enforcement  of  the  law,  and  if  juries  should  inten- 
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tionally  and  wilfully  disregard  the  law,  then  the  law  is  use- 
less, and  the  court  bouses  and  jails  might  as  well  be  torn 
down,  the  oflJces  of  judge,  clerk  and  sheriff,  and  all  other 
machinery  necessary  for  the  administration  of  the  law  be 
abolished,  and  save  the  people  the  tax  paid  for  maintaining 
and  carrying  on  the  courts.' 

"The  judge  was  well  within  his  powers  and  rights  in 
thus  attempting  to  remove  from  the  minds  of  the  jurors 
the  poison  of  the  unwarranted  appeals  of  counsel  to  their 
passions  and  prejudices  and  to  brin^  them  back,  if  indeed 
they  had  been  led  astray,  to  a  trial  of  the  case  upon  the 
law  and  evidence. 

"It  IS  of  no  consequence  upon  the  rights  of  the  judge 
in  this  connection  that  no  objection  had  been  made  to  these 
orations  ot  counsel  when  they  were  delivered.  Nor  is  it 
of  consequence  that  the  Solicitor  replied  to  them.  Doubt- 
less he  did,  and  efficiently,  demonstrating  the  folly  of  in- 
dulging in  such  tirades  when  able  counsel  are  to  follow. 

"Notwithstanding  this  the  judge  had  his  duty  to  discharge 
in  clearing  the  skirts  of  justice  of  these  alien  and  baneful 
contentions  of  counsel." — 130,  a.  p.  114-16. 

This  is  sufficient  in  itself  to  show  him  to  have  been  a 
fearless  and  just  judge,  but  there  is  one  other  judgment  of 
his  which  should  be  preserved  in  our  memories  and  treas- 
ured up  for  the  instruction  and  encouragement  of  our 
Bench  and  Bar. 

A  negro  was  tried  and  convicted  before  Judge  Moore  for 
the  murder  of  a  white  man  who  was  at  the  time  the  chief 
deputy  of  the  Sherift  of  that  county. 

The  verdict  was  that  the  defendant  should  sufter  death. 
Judge  Moore  was  shocked,  yet  no  one  in  court  at  the 
time  knew  it. 

With  his  usual  calm,  quiet  dignity,  he  ordered  the  pris- 
oner to  jail  to  await  sentence. 

Judge  Moore  was  troubled,  sorely  grieved,  but   he   did 
not  halt  or  hesitate. 
12 
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He  did  not  lor  one  moment  consider  the  fact  that  the 
dead  man  was  white,  a  good  citizen,  a  member  of  a  large 
and  influential  familv  and  a  faithlal,  reliable  officer  of  the 
law. 

He  considered  all  the  evidence  that  had  been  introduced 
and  this  was  not  sufficient  to  sustain  the  verdict,  and  he 
promptly,  firmly  set  it  aside  and  granted  a  new  trial,  thus 
saving'from  an  ignominious  death  an  innocent  man. 

This  was  not  popular,  but  met  with  the  unqualified,  hot 
condemnation  of  some  who  afterwards  regretted  their 
hasty,  unjust  judgment  of  this  fearless,  just  judge,  and  to 
their  credit  they  said  so  openly. 

Judge  Moore  was  born  in  a  family  of  slave  owners  of 
the  best  class,  and  he  was  an  owner  of  slaves  till  they  were 
emancipated,  and  it  is  not  necessary  to  say  that  he  was  a 
kind,  just  master,  more  like  a  father  than  a  master,  and 
when  the  negro  was  freed  and  came  into  the  jails  and 
courts  by  the  hundreds,  he  never  lost  his  patience,  never 
was  unmindful  of  their  condition,  but  tried  them  fairly, 
judged  them  mercifully,  yet  never  under  any  circumstances 
would  he  jest  with  a  negro.  This  was  his  rule  of  conduct 
and  the  negroes  who  knew  him  had  a  very  high  regard 
and  reverence  for  him. 

He  resented  the  idea  that,  the  negro  could  not  get  jus- 
tice, because  of  his  race,  and  cited  many  instances  which 
had  come  under  his  own  observation,  wherein  the  negro, 
bad  won  verdicts,  at  the  hands  of  white  juries,  against 
white  men,  and  particularly  two  instances,  where  an  in- 
dictment had  been  found  on  the  testimony  of  a  wealthy 
white  man,  against  a  negro  for  a  felony,  and  a  civil  suit 
grew  out  of  the  same  transaction.  The  juries  in  both 
cases  believed  the  testimony  of  the  negro,  and  found  ac- 
cordingly, against  the  white  man. 
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These  remembrances  of  this  fearless  and  just  judge  can- 
not reach  his  cold  ear. 

They  cannot  in  the  least  change  a  line  of  his  noble  life 
well  lived. 

They  are  not  written  for  that  purpose,  but  are  here  re- 
corded that,  they  may  preserved  where  they  can  be  read 
by  those  who  are  to  follow  him,  with  the  assurance  that, 
the  remembrance  of  them  will  give  encouragement  to 
every  man,  desiring  to  be  a  just  and  fearless  judge. 

Those  who  consider  Judge  Moore's  life  work,  will  see 
that  his  strong  love  of  his  fellow  man,  made  him  a  just 
judge  and  that  this  love  kept  hi oa  from  making  decisions, 
which  took  from  the  people,  rights,  and  gave  to  the  rich 
and  strong,  privileges,  contrary  to  justice,  right  and  the 
Constitutional  guarantees,  ordained  by  our  fathers,  when 
they  were  free,  for  the  preservation  of  the  liberties  of 
their  children. 

They  shoulii  also  remember  that,  every  judge  who  is  now 
called  a  "great"  judge,  earned  this  appellation  because  of 
decisions  that  enfringed  upon  the  rights  and  liberties  of 
the  people  and  augmented  the  power  and  possessions  of 
the  few,  and  forthig  they  are  called  "great"  judges. 

Judge  Moore  would  rather  by  far,  be  known  as  one  who 
loved  his  fellow  man  and  therefore  waa  careful  to  protect 
the  rights  of  the  citizen  and  leave  him  and  his  children 
with  all  of  their  rights  and  liberties,  than  earn  the  title  ot 
"great"  judge  by  deciding  in  favor  of  consolidated  wealth 
entrenched  in  power. 

There  is  another  marked  characteristic  of  Judge  Moore, 
that,  should  be  remembered  and  followed — though  an  ar- 
dent Democrat,  in  the  very  best  sense  of  that  little  under- 
stood term,  he  never  engaged  in  party  politics,  while  he 
was  judge — never   served  on  Executive  Committees,  nor 
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GampaigQ  Committees,  neither  was  he  ever  foand  haunt- 
ing the  "lobbies"  of  the  Legislature,  asking  for  an  increase 
of  his  salary. 

His  name  is  enrolled  forever  among  those  who  loved 
their  fellowmen. 

His  epitaph  has  been  written  by  a  loving  devoted  son 
and  it  is  true,  and  with  it  I  close  these  remembrances  of  a 
fearless  and  just  Judge: — 

'*A  man  he  was,  God  g  ive  him,  then  called  home 
The  sonl— He  lent  to  teach  as  truth  and  tmst 
Above  his  breast  lies  no  uahallowed   loam 
Upon  his  name  there  is  nn  c^ast  to  dast/* 

Hbadquabters   Sub-Di'strict    op  Alabama,   \ 

Dbpartmbvt  op  Civil  Affairs,  \ 

Montgomery,     Ala.,     March    21st,    1868.   ) 

Judge  John  Moore^  1st  Judicial  Circuit,  Selmay  Ala., 

Sib:  In  compliance  with  instruction  from  the  Com- 
manding General,  Third  Military  District,  I  am  directed 
to  state  that  the  Major  General  views  your  instructions  to 
the  Sherift',  to  confitie  his  selection  of  jurors  to  white  per- 
sons as  an  infraction  of  G.  0.  No.  53  and  55,  Series  of 
1867,  and  that,  unless  you  are  willing  to  acquiesce  in  this 
decision  you  will  be  removed  from  your  office. 
A  prompt  reply  is  respectfully  requested. 
I  am.  Judge,  very  respectfully, 

Your  obedient  servant, 

O.  L.  Shepherd, 
Brevet  Brig.  Gen.,  U.  S.  A.,  Com.  Sub-District. 

Selma,  Ala.,  March  24, 1868. 
Brevet   Brig.   Oen.    0.   L.    Shepherd,  Com.  Sub-District  of 

Alabama,  Montgomery,  Ala., 

Sir:  Your  communication  of  the  21st  inst,  informing 
me  that  my  action,  in  confining  the  Sherift' in  the  selec- 
tions of  jurors  to  the  white  registered  voters  is  regarded 
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by  Major  General  Meade,  commanding  the  District,  as  a 
violation  of  the  General  Orders,  Nos.  53  and  55,  Series  of 
1867  and  that  if  I  am  not  willing  to  acquiesce  in  that  de- 
cision 1  will  be  removed  from  office,  &c.,  was  received  by 
me  this  evening. 

I  beg  leave  to  state  that  so  long  as  I  was  permitted  to 
comply  with  the  laws  of  this  State  by  selecting  as  jurors 
men  of  "intelligence,  impartiality  and  honesty"  who  were 
registered  voters,  I  felt  it  my  duty  to  hold  the  Courts,  as 
the  justice  would  be  thereby  attained. 

But  I  cannot  consistently  with  my  duty  and  obligation 
ae  a  judicial  of  the  State  consent  to  put  negroes  on  the 
jury,  in  violation  of  these  laws  and  to  the  detriment  of 
justice. 

I  cannot  therefore  carry  out  the  construction  now  given 
to  these  orders  by  the  General  Commanding  the  Distiict 
requiring  me  to  put  negroes  on  the  jury,  under  even  the 
penalty  of  removal  from  oflSce. 

As  the  judiciary  of  the  State  is  powerless  against  mili- 
tary force,  I  am  constrained,  however  great  the  wrong,  to 
submit  to  it. 

I  shall  therefore  discharge  the  juries  tomorrow  morning 
and  transact  no  business  except  as  id  necessary  to  the 
winding  up  of  the  Court 

I  am,  General,  very  respectfully, 

John  Moore, 
Judge  First  Judicial  Circuit. 
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Central  Council. 


MoNTGOMteRY,  Ala.,  July  8,  1904. 

To    the    President    and  Members  of  the  Alabama  State  Bar 
Association: 

The  Central  Council  of  your  Association  respectfully 
beg  leave  to  submit  the  following  report: 

During  the  year  since  your  last  meeting  a  number  of 
matters  of  considerable  importance  have  been  brought  to 
the  attention  of,  and  been  considered  by,  said  Central 
Council.  It  was  met,  at  the  outset,  by  the  report  of  its 
predecessor,  calling  attention  to  charges  preferred  against 
one  of  the  members  of  the  profession  in  the  state,  who, 
although  not  a  member  of  this  Association,  had  occupied 
for  a  number  of  years  a  prominent  place  in  the  ranks  of  the 
profession,  and  had  had  entrusted  to  him  causes  of  im- 
portance both  with  respect  to  the  amount  involved  and 
the  questions  for  determination,  as  to  which  the  preceding 
Council  had  taken  no  direct  steps  nor  instituted  any  pro- 
ceedings tor  his  removal  from  the  bar,  while  charges 
against  him  had  been  in  its  possession  for  several  months. 
This  was,  in  no  sense,  the  fault  of  said  Council;  but  was 
mainly  attributable  to  the  unsettled  law  of  the  State,  af- 
fecting such  questions  as  arose  in  this  matter,  and  to  the 
unwillingness  or  inability  of  individual  members  of  the 
Association  devoting  to  the  case  such  attention  as  it  de- 
served and  as  its  trial  would  necessarily  demand. 
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Reviewing  this  state  of  things,  your  Council  deliberated 
to  find  some  method  by  which,  both  with  regard  to  the 
case  under  consideration  and  to  those  which  might  here- 
after arise,  the  difficulties  and  delays  of  a  proper  presenta- 
tion and  prosecution  of  such  accusations  might  be  over- 
come, and  their  hearing  be  conducted  with  certainty  and 
profitable  results.  They  finally  determined  that  the  best 
means  of  doing  this  consisted  in  obtaining  legislation, 
which  would  make  it  an  official  duty  of  the  proper  officers 
of  the  State  for  the  administration  of  its  criminal  juris- 
prudence, and  thus  not  leave  it  to  the  choice  or  reluctant 
duty  of  individual  members  of  the  Association;  and  in  ac- 
cordance with  this  plan  a  bill  was  prepared  and  introduced 
into  the  last  Legislature,  providing  for  a  thorough  amend- 
ment and  overhauling  of  the  statutes  previously  existing 
in  reference  to  this  matter,in  order  to  accomplish  the  ends 
in  view. 

NEW   DISBARMENT  LAW. 

By  the  aid  of  members  of  the  Legislature  familiar  with 
such  subjects  and  alive  to  the  significance  and  urgent  need 
of  such  a  measure,  and  the  active  influence  and  agency  of 
the  President  and  Secretary  of  this  Association  and  others 
of  its  membership,  a  statute,  found  on  page  346  of  General 
Acts  of  Alabama,  1903,  approved  October  3, 1903,  was 
enacted,  which,  it  is  hoped,  will  meet  the  requirements  of 
this  subject. 

Soon  after  it  went  into  eft'ect  your  Council  took  up  the 
case  which  had  been  turned  over  to  it  by  the  preceding 
one.  This  soon  resulted  in  the  accused  party  availing 
himself  of  the  provision  in  Section  2  of  said  Act  for  the 
surrender  of  his  license  as  an  attorney  in  all  the  courts  of 
the  State  of  Alabama,  which  surrender  was  duly  presented 
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by    this  Council  to  the  Supreme  Court  of  the  State,  and  a 
proper  record  made  thereof  under  the  terms  of  said  Act. 

This  was  followed  by  accusations  against  other  members 
of  the  bar,  and  in  the  several  cases  shown  by  the  list  made 
a  part  hereof  a  like  course  of  surrender  of  license  was 
adopted  by  the  persons  accused.  In  two  cases  brought  to 
the  attention  of  this  Council,  and  in  answer  to  the  notice, 
which  it  thought  but  just  to  accord  to  the  accused  before 
taking  any  action  which  might  aftect  their  professional 
standing  and  honor,  the  charges  have  been  denied,  and 
the  facts,  upon  which  such  charges  were  based,  have  been 
disputed.  Where  this  is  the  case,  your  Council  had  but 
one  course  open  to  it;  and  that  was  to  submit  the  deter- 
mination ot  the  issues  of  fact  to  the  tribunal  empowered 
by  law  to  determine  it.  In  these  two  cases,  the  sworn  ac- 
cusation and  the  statement  of  facts  provided  ior  in  the 
Act  referred  to  have  been  delivered  to  the  Solicitor  of  the 
Circuit,  in  which  the  accused  resided,  for  proceedings 
under  said  Act. 

NUMEROUS  CASES    PILED. 

It  is  not  to  be  wondered  at,  that  the  enlarged  powers 
conferred  by  the  Act  mentioned  upon  this  Association  and 
its  Central  Council  should  result  in  a  number  of  charges, 
of  diftering  merit  and  of  varied  character.  Some  of  these 
manifested  on  their  face,  that  only  the  gratification  of 
malice  or  crude  conception  of  the  responsibility  of  an  at- 
torney and  the  reasonable  obligation  to  him  of  his  client 
couldhave  instigated  their  presentation.  Others  referred  to 
transactions  of  a  very  remote  period — one  going  back  to 
1856  and  where  all  of  the  parties  save  the  accuser  and  an 
attorney  who  could  not  have  been  long  in  the  possession 
of  his  license,  had  been  long  in  their  graves. 

By    an    Act,  entitled  An  Act  to  prevent  the  encourage- 
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ment  of  litigation  and  provide  for  the  punishment  of  per- 
sons engaged  in  encouraging  litigation,  approved  March 
4,  1901,  .the  law-makers  of  this  State  took  steps  to  prevent 
or  cure  an  evil,  which  has  grown  to  great  proportions  in 
this  State,  and  which  more  than  anything  else  has  operat- 
ed to  debauch  the  profession,  lower  its  tone  and  excite 
controversies  between  those  who  engage  in  such  practices, 
than  any  other  cause. 

RUNNERS    FOR  LAWYERS. 

The  practice  is  said  to  have  been  common  for  attorneys 
in  some  parts  of  the  State  to  have  agents,  or  runners,  in 
their  employ,  to  whom  they  paid  a  consideration  /or  their 
services  or  agreed  to  divide  the  spoils  of  judgments  which 
might  be  obtained,  in  order  to  procure  suits  and  engage- 
ments. Suits  for  personal  injuries  furnish  the  principal 
exhibition  of  this  pernicious  practice.  It  is  not  meant  by 
this  to  imply  that  all  suits  of  this  character  are  frivolous 
and  without  merit.  In  many  instances  the  contrary  is 
true.  But  when  such  a  rivalry  is  in  existence,  it  is  not 
likely  that  those  who  seek  and  obtain  such  cases  will 
calmly  consider  or  impartially  determite  the  truth  or 
merits  of  such  demands  and  separate  the  good  from  the 
bad,  the  just  from  the  unjust,  and  the  lawful  from  the 
frivolous. 

Those  who  chiefly  complain  on  this  subject  are  the  rail- 
roads and  industrial  corporations,  whose  works,  ways,  ma- 
chinery and  methods  of  operation  cause  the  greater  num- 
ber of  personal  injuries.  While  they  have  much  to  sup- 
port their  complaints,  it  must  not  be  lost  sight  of  that,  if 
their  own  action  did  not  produce  the  present  state  of 
things,  it  has  been  no  insignificant  factor  in  bringing  it 
about.  While  they  assert,  on  the  one  hand,  that  a  certain 
class  ot  attorneys  by  their  agents  and  strikers  are  ready, 


Digitized  by  VjOOQ  iC 


186  *     Alabama  State  Bar  Association. 

like  vultures,  to  pounce  upon  every  unfortunate  who  re- 
ceives an  injury,  whether  great  and  permanent  or  tempo- 
rary and  trifling,  and  secure  their  employment  by  him  for 
suit  or  compromise  of  his  demand;  it  must  not  be  forgot- 
ten that  this  same  class  of  attorneys  claim  that  their  action 
has  been  induced  by  the  management  of  such  corporations, 
long  before  the  present  methods  of  attorneys  came  in 
vogue,  in  sending  out  their  hirelings,  detectives  and  claim 
agents,  who,  by  threats,  promises,  persuasion  and  the  ne- 
cessities of  the  injured  passengers  or  employees,  obtain  or 
force  from  them  releases  of  damages  and  acquittances  for 
wrong  doing,  when  they  were  unable  to  obtain  counsel  or 
too  ignorant  to  understand  their  rights,  or  when  they  had 
already  employed  counsel,  effect  settlements  without  the 
knowledge  of  the  latter. 

TO    PUNISH  SUCH  ACTS. 

So  far  as  the  members  of  the  legal  profession  are  con- 
cerned, the  Legislature  has  already,  in  the  Act  last  men- 
tioned, undertaken  to  restrain  or  punish  such  censurable 
acts,  and  this  Council  has  considered  cases  on  this  subject, 
and  acted  thereon,  as  the  evidence  seemed  to  warrant. 
The  fault  on  the  other  part  might  be  corrected  by  refus- 
ing effect  to  any  release  on  the  part  of  a  person  injured, 
which  was  not  made  by  the  advice  of  counsel,  or  before 
the  extent  of  the  injuries  was  ascertained,  or  in  permitting 
the  amount  paid  for  such  release  of  damages  to  go  only 
as  a  credit  on  the  amount,  to  which  the  plaintiff  was  en- 
titled, as  ascertained  by  the  verdict  and  judgment  of  the 
courts  and  juries  of  the  country,  in  actions  brought  with- 
in a  prescribed  time,  and  in  securing  counsel  a  lien  for 
their  agreed  compensation. 

There    is    appended  hereto  a  list  of  all  cases  that  have 
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been  brought  to  the  attention  of  this  Coancil,  their  action 
thereon  and  the  results  that  have  already  occurred. 

This  Council  has  furnished  the  Secretary  of  the  Asso- 
ciation with  a  list  of  those  who  are  applicants  for  admis* 
sion  into  this  Association,  together  with  its  recommenda- 
tione  thereon. 

No  other  matters  proper  for  their  consideration  have 
been  submitted  to  them. 

Very  respectfully, 

Thos.  R.  Koulhac,  Chairman, 
W.  W.  Callahan, 
Chas.   p.  Jones. 
A.  S,  Van  de  Qraapp, 
Central  Council,  Alabama  State  Bar  Association. 
Colonel  Roulhac   explained    that    the  report  was  not 
signed  by  E.  K.  Campbell,  the  fifth  member  of  the  Council, 
because  of  his  absence  from  the  State. 
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RETROSPECT 

BY 

ALEXANDER    TROY, 

Secretary  of  the  Association. 


Mr.  President  and   Gentlemen  of  the  Alabama  State  Bar 
Association  : 

A  few  years  ago,  I  reoeived  a  letter  from  Mr.  Francis 
Bawle  of  Philadelphia,  at  that  time  Treasurer,  bat  later 
President  of  the  American  Bar  Association  informing  me 
that  the  report  ot  the  Ninth  Annual  meeting  of  this  Asso- 
ciation was  missing  from  his  set  and  requested  me  to  send 
him  a  copy  of  the  same.  Having  previously  distributed 
all  the  copies  of  that  meeting  I  made  some  efibrt  to  find  a 
copy  but  failed  to  do  so,  which  failure  I  reported  to  him. 
Mr.  Rawle  again  wrote  to  me  ofiering  to  pay  any  reasona- 
ble amount  for  a  copy  of  the  proceedings  of  this  Nmth  meet- 
ing as  he  was  very  anxious  to  have  his  set  complete.  I  then 
made  farther  effort  to  procure  a  copy  for  him,  writing  to 
attorneys  in  difi'erent  parts  of  the  State  in  my  endeavor  to 
procure  a  copy,  having  signally  failed  to  find  one  in  any  ot 
the  offices  or  libraries  in  Montgomery  which  I  could  get. 
The  experience  I  had  and  the  failure  I  met  in  trying  to  se- 
cure a  copy  of  this  meeting  led  me  to  the  conclusion  that 
the  proceedings  of  all  the  early  meetings  were  thrown  away^ 
and  that  there  are  few,  if  any,  now  in  existence.  This 
conclusion  was  accompanied  by  the  reflection  that  as  this 
Association  had  been  in  existence  for  more  than  twenty-five 
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years,  a  briet  history  of  it  would  uot  be  at  this  time  alto- 
gether wanting  in  iuterest  to  the  members  of  the  Associa- 
tion. 

To  Col.  D.  S.  Troy  is  due  the  credit  as  the  mover  in  the 
matter  of  the  organization  of  the  Association  and  he  may  be 
just)}  regarded  as  its  founder.  He  had  during  the  summer 
of  1877,  while  at  Saratoga  Springs,  attended  a  conference 
of  lawyers  which  resulted  in  the  organization  of  the  Ame- 
rican Bar  Association  and  he  believed  that  the  organization 
of  the  lawyers  ot  this  State  would  result  in  great  practical, 
good,  uot  only  to  the  lawyers  but  to  the  public  generally, 
and  while  sitting  at  his  desk  in  the  Senate  Chamber,  wrote 
out  and  sent  by  a  Page  to  the  lawyers  in  the  Senate  and 
House  of  Representativeei,  for  signature  the  following: 

"Montgomery,  Ala.,  Dec.  18, 1878. 
'*The  undersigned  members  of  the  legal  profsssion,  be- 
lieving that  the  formation  of  a  Bar  Association  of  Ala- 
bama is  desirable,  respectfully  request  the  members  of  the 
Bar  of  each  county  to  appoint  one  or  more  delegates  to 
attenl  a  Convention  of  the  Bar  of  the  State,  to  be  held  in 
the  Hall  ot  the  House  of  Representatives,  on  the  16th  day 
of  January  next,  at  7  p.  m.  and  that  E.  W.  Pettus  and 
Wm.  M.  Brooks,  of  Selma  and  W.  L.  Bragg  of  Mont- 
gomery are  requested  to  prepare  a  plan  or  organization  to 
be  submitted  to  said  Convention." 

This  was  signed  by  thirty-eight  of  such  members  of  the 
Senate  and  House  of  which  number  at  least  twenty-live 
or  more  are  now  dead.  On  this  list  we  find  the  names  of 
W.  G.  Little,  Jr.,  David  Clopton,  A.  C.  Hargrove,  W.  E. 
Clarke,  D.  S.  Troy,  John  T.  Heflin,  Qaylord  B.  Clark,  John 
Little  Smith,  Wade  Keyes,  E.  J.  Fitzpatrick,  T.  M.  Arring- 
ton,  T.  H.  Watts,  all  of  whom  are  now  dead,  and  others. 

Pursuant  to  the  foregoing  call,  a  preliminary  conference 
in  reference  to  the  organization  ot  a  State  Bar  Association 
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met  in  the  Hall  of  the   House   of  Represeututives  on  the 
15th  day  of  January,  1879. 

On  motion  of  D.  S.  Troy  of  Montgomery,  L.  P.  Walker 
of  Huutsville,  was  uuuuimously  elected  chairman  of  the 
meeting  and  on  motion  of  J.  J.  Robinson  of  Chambers, 
George  W.  Taylor  of  Choctaw  was  elected  Secretary  pro 
tern,  and  the  names  of  thirty  members  of  the  bar  desirous 
of  organizing  a  State  Bar  Association  were  enrolled  by 
the  Secretary. 

Messrs.  E.  W.  Pettus.  W.  M.  Brooks  and  W.  L.  Bragg, 
the  committee  designated  and  requested  in  the  call  to  draft 
a  plan  of  organization  to  be  submitted  to  the  Conference, 
through  W.  L.  Bragg,  reported  a  Constitution  and  By- 
Laws  which  report  of  the  Committee  was  received  and  the 
Constitution  and  By-Laws,  subject  to  amendment  by  the 
Conference,  were  adopted. 

On  motion  of  Joseph  Wheeler  of  Lawrence,  Alexander 
Troy  of  Montgomery,  was  elected  Secretary  and  Treasurer 
of  the  Alabama  State  Bar  Association  as  organized  under 
said  Constitution  and  By-Laws. 

On  motion  the  Conference  adjourned  to  meet  at  the  same 
place  on  Monday,  January  20th. 

At  the  reassemblinc:  of  the  meeting,  the  Chairman,  L. 
P.  Walker,  being  absent,  T.  H.  Watts  of  Montgomery,  on 
motion  of  W.  G.  Little,  Jr.,  of  Sumter,  was  called  to  the 
Chair. 

D.  S.  Troy  then  introduced  the  following  resolutions 
which  were  adopted. 

Resolved:  That  this  Convention  elect  a  President  and 
five  Vice-Presidents  of  the  Bar  Association  of  this  State, 
to  serve  under  the  Constitution  and  By-Laws  reported  by 
the  Committee  as   amended  by   this  Convention  until  the 
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first  annual    meeting  of  said   ABSociation,  which  shall  be 
held  on  the  first  Tuesday  in  December,  1879. 

JHesolved^  That  the  President  of  said  Association,  elected 
by  this  Convention,  shall  appoint  the  Executive  Committee 
and  Central  Council,  provided  for  in  said  Cohstitutidn  and 
By-Laws,  and  the  persons  thus  appointed  shall  discharge 
the  duties  of  thepositious  to  which  they  may  be  appointed, 
until  said  first  annual  meeting  and  until  their  successors 
arc  elected  or  appointed,  as  provided  in  said  Constitution 
and  By-Laws. 

Resolved^  That  any  member  of  the  Bar  of  this  State, 
who  shall  sign  or  authorize  his  signature  to  the  roll  of 
membership  of  said  Bar  Association  and  pay  to  the  Secre- 
tary and  Treasurer  the  initiation  fee  within  sixty  days 
from  this  date,  shall  be  a  member  of  this  Bar  Association, 
and  said  Constitution  and  By-Laws  shall  become  operative 
at  the  expiration  of  said  peiiod  of  sixty  days  on  all  who 
have  subscribed  the  roll  of  membership  and  paid  the  ini- 
tiation fee. 

Reslovedy  That  it  shall  l?e  the  duty  of  the  Secretary, 
without  delay,  to  send  by  mail  a  printed  copy  of  said  Con- 
stitution and  By-Laws  and  of  these  resolutions  to  every 
member  of  the  bar  of  this  State  whose  address  can  be 
ascertained,  and  also  a  circular  stating  briefly  the  action  ot 
this  Convention,  the  names  of  the  officers  elected  by  it, 
and  the  names  of  the  Executive  Committee  and  Central 
Council  appointed  by  the  President. 

Besolvedy  Thst  the  Chairman  appoint  a  committee  of 
three  to  prepare  an  act  of  incorporation  of  the  Association, 
conferring  such  powers  as  may  be  necessary  to  accomplish 
tJae  objects  declared  in  the  Constitution,  and,  if  practicable, 
to  secure  its  enactment  by  the  General  Assembly. 

The  Chair  appointed    W.  L.  Bragg,    W.  Q.   Little,  Jr. 
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aud  Qaylord  B.  Clark  as  the  Commiitee  to  prepare  the 
act  of  incorporation. 

0.1  motion  the  Chair  appointed  a  committee  of  three 
consisting  of  D.  S.  Troy,  John  Little  Smith  and  H,  A. 
Woolf,  to  nominate  u  President  aud  five  Vice-Presidents 
for  the  ensuing  year,  wliich  committee,  after  dc-iiberation, 
reported  the  following  as  the  officers  of  the  Associtttion 
who  were  unanimously  elected  :  IVesident  W.  L.  Bragg, 
Montgomery;  Vice-Presidents  Peter  Hamilton,  Mobile,  E. 
W.  Pettus,  Selma,  L.  P.  Walker,  Hnntsville,  H.  M.  Somer- 
ville,  Tuscaloosa,  James  L.  Pugh,  Eufaula. 

The  Act  of  the  General  Assembly  incorporating  the 
Association,  was  approved  by  the  Governor,  February  12, 
1879. 

The  Central  Council  appointed  by  the  President  was 
composed  of  Thomas  [I.  Watts,  Sr.,  Chairman,  Daniel  S. 
Troy,  Henry  C.  Semple,  Elmore  J.  Fitzpatrick  and  James 
T,  Holtzclaw. 

The  Executive  Committee  was  composed  of  Daniel  8. 
Troy,  Chairman,  Henry  C.  Semple,  Elmore  J  Fitzpatrick 
and  George  F.  Moore,  and  the  Secretary,  ex-officio. 

The  first  meeting  of  tl:  e  Association  was  held  in  the 
Senate  Chamber  in  the  City  of  Montgomery,  on  the  4th 
day  of  December,  1879.  At  this  meeting,  in  addition  to 
the  reports  of  the  Committee  on  Jurisprudence  and  Law 
Reform,  by  Thomas  H.  Watts,  Sr.,  and  the  Committee  on 
Judicial  Administration  and  Remedial  Procedure,  by 
Henry  D.  Clayton,  the  Committee  on  Legal  Education 
and  Admission  to  the  Bar,  by  John  M.  Martin,  papers 
were  read  by  George  F.  Moore,  on  "Court  Pleading  and 
Practice,"  and  by  John  Little  Smith  on  *'The  Roman  Bar." 

The  following  officers  were  elected  at  this  meeting: 

President— E.  W.  Pettus. 


Digitized  by  VjOOQ  IC 


Betrospect.  193 

Vice-Presidents— John  T.  Heflin,  Win.  G.  Jonee,  H.  M. 
Somerville,  Ttios.  H.  Watte,  8r.,  H.  D.  Clayton. 

The  Second  Annual  meeting  of  the  Association  was  held 
in  the  Supreme  Court  room  at  the  Capitol  in  the  City  of 
Montgomery,  December  2, 1880. 

Reports  were  read  from  the  Committee  on  Jurispru- 
dence and  Law  Reform,  by  Peter  Hamilton;  on  Legal 
Education  and  Admission  to  the  Bfir,  by  F.  G.  Bromberg; 
papers  were  read  by  George  P.  Moore,  on  **Judicial 
Delay,"  and  by  M.  L.  Stansel,  on  ^'Champerty  as  affected 
by  recent  legislation  and  decisions  in  this  country.' ' 

The  following  officers  were  elected  at  this  meeting  to 
serve  for  the  ensuing  year  : 

President — John  Little  Smith. 

Vice-Presidents — David  Clopton,  John  M.  McKleroy, 
John  G.  Harris,  Milton  Humes,  Louis  Wyeth. 

The  Third  Annual  meeting  of  the  Association  was  held 
in  the  United  States  Court  Room  at  Mobile  on  December 
28th  and  80th,  1881. 

The  report  of  the  Committee  on  Jurisprudence  and  Law 
Reiorm  was  read  by  Hannis  Taylor. 

On  Judicial  Administration  and  Remedial  Procedure, 
by  Thos.  G.  Jones. 

On  Legal  Education  and  Admission  to  the  Bar,  by  Em- 
mett  O'Neal. 

Papers  were  read  at  this  meeting  by  John  M.  McKleroy, 
on  "Equity  Jurisdiction  and  Procedure,"  and  by  H.  G. 
McCall,  on  "The  Unpopularity  of  the  Bar." 

The  officers  elected  at  this  meeting  were  : 

President— E.  A.  O'Neal. 
18 
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Vice-President— M.  L.  StanBel,  H.  D.  Clayton.  H.  T. 
Toulmin,  Thomas  H.  Watts,  Sr.,  R.  H.  Abercrombie. 

In  the  report  of  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure,  by  Thos  G.  Jones,  he  sug- 
gested a  Code  of  Ethics  for  the  guidance  of  the  Bar.  It 
was  also  in  this  report  that  the  valuable  suggestion  was 
made  that  a  change  in  the  law,  so  as  to  provide  for  the 
oral  examination  of  witnesses  in  Chancery  causes,  should 
be  made. 

This  report,  containiug  many  valuable  suggestions,  was 
referred  to  a  Committee  of  seven,  who  were  directed  to 
prepare  such  bills  as  in  their  discretion  might  be  necessary 
to  carry  such  suggestions  into  effect,  and  report  the  same 
to  the  next  annual  meeting  of  the  Association,  and  if 
adopted  to  present  them  to  the  next  General  Assembly 
and  urge  their  passage. 

The  Fourth  Annual  Meeting  of  the  Association  was  held 
in  the  Supreme  Court  Room  in  the  City  of  Montgomery, 
on  November  20th  and  2l8t,  1882. 

The  report  of  the  Committee  on  Jurisprudence  and  Law 
Reform  was  read  by  the  Chairman,  Milton  Humes. 

Of  the  Committee  on  Legal  Education  and  Admission 
to  the  Bar,  by  Gregory  L.  Smith. 

Papers  were  read  by  William  P.  Chilton,  on  "Moboc- 
racy;  its  remedy  ;  The  Maintenance  of  Law  and  Judicial 
Authority," 

"  Ought  the  Chancery  Court  to  be  Abolished,"  by  David 
Buell. 

"Our  Code  and  Reports,"  by  A.  B.  McEachiu. 

"Trial  by  Jury,"  by  L.  A.  Shaver. 

"The  Trial  of  Clodius,"  by  John  Little  Smith. 

"  Should  We  Have  a  Bankrupt  Law  ?"  by  John  D. 
Gardner. 
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"Family  Relations;'  by  Henry  St.  Paul. 

"The  Alienation  of  Homesteads  in  Alabama,"  by  E.  P. 
Morrissett. 

The  officers  elected  at  this  meeting  were: 

President — M.  L.  StanseL 

Vice-Presidents — W.  H.  Barnes,  H.  C.  Jones,  Hannis 
Taylor,  John  A.  Foster,  N.  H.  R.  Dawson. 

It  was  at  this  meeting  that  the  special  Committee  of 
seven  reported  through  Thos.  G.  Jones,  its  Chair- 
man, in  favor  of  the  appointment  of  a  Committee  on  the 
part  of  the  Association,  to  prepare  a  Code  of  Ethics  for 
consideration  at  the  next  annual  meeting,  and  also  the  fol- 
fowing  suggestion  in  reference  to  the  examination  of  wit- 
nesses in  Chancery  causes : 

"We  recommend  that  Section  8806  of  the  Code,  requir- 
ing testimony  in  Chancery  cases  to  be  taken  by  interroga- 
tories, be  repealed,  and  that  the  Supreme  Court  be  author- 
ized and  required  to  adopt  such  rules  and  regulations  as 
it  may  deem  necessary  from  time  to  time  as  ^o  the  exami- 
nation of  witnesses  in  Chancery.  Your  Committee,  there- 
fore, herewith  report    the  draft  of  a  bill  on  that  subject " 

The  Fifth  Annual  Meeting  was  held  in  the  hotel  at 
Blount  Springs  on  August  1st  and  2d,  1883. 

The  Annual  Address  at  this  meeting  was  delivered  by 
Hon.  George  Hoadley,  of  Cmcinnati,  O.  On  "The  true 
Limits  of  Municipal  Law  in  a  Democracy." 

The  officers  elected  were: 

President — Henry  C.  Semple. 

Vice-Piesidents — N.  H.  k.  Dawson,  John  M.  McKleroy, 
R.  O.  Pickett,  Gaylord  B.  Clark,  John  M.  Martin. 

At  this  meeting,  in  addition  to  the  reports  of  the 
Committee  on  Judicial  Administration  and  Remedial  Pro- 
cedure,   by  Henry  Wilson;  on    Legal  Education  and  Ad- 
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mission  to  the  Bar,  by  Lewis  M.  Stone;  on  Correspond- 
ence, by  F.  G.  Bromberg;  papers  were  read  by  Hilary  A. 
Herbert,  on  "The  Supreme  Court  of  the  United  States  as 
a  Factor  in  Federal  Politics;"  by  John  A.  Foster  on  "The 
Sales  of  Land  for  Division,"  and  by  Stephens  Croom,  on 
"The  Lien  of  Judgments." 

The  Sixth  Annual  Meeting  was  held  in  O'Brien's  Opera 
House  in  the  City  of  Birmingham,  August  6th  and  7th, 
1884. 

Major  Semple,  the  President,  being  absent.  Col.  N.  H. 
R.  Dawson,  First  Vice-President,  presided  over  the  meet- 
ing. 

Hon.  John  A.  Campbell  at  one  time  an  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United  States  prepared 
the  Annual  Address,  but  by  reason  of  failing  health  was 
unable  to  be  present  and  deliver  it,  and  it  was  read  to  the 
Association  by  Governor  Watts. 

The  officers  elected  at  this  meeting  were  : 

President — N.  H.  R.  Dawson. 

Vice-Presidents — Gaylord  B.  Clark,  George  P.  Harrison, 
M.  T.  Porter,  Daniel  Coleman;  John  W.  Bush. 

The  repoit  of  the  Committee  on  Correspondence  was 
made  by  Harry  Pillans,  on  Legal  Education  and  Admis- 
sion to  the  Bar  by  John  A.  Foster.  Papers  were  read  by 
H.  C.  Tompkins  on  "Necessary  Reformation  in  the  Ad- 
ministration of  Criminal  Law;"  by  R.  W.  Walker,  on 
"Separate  Courts  of  Chancery;"  by  Daniel  Coleman,  on 
"Reform  in  the  Administration  of  the  Criminal  Law;"  by 
Henry  D.  Clayton,  on  "Defects  and  Abu8e*s  in  the  Admin- 
istration of  the  Criminal  Law;"  by  D.  S.  Troy,  on  "The 
Moral  Responsibility  of  the  Legal  Profession  for  the 
Administration  of  Public  Justice." 

The  Seventh  Annual  Meeting   was  held  in  the  Supreme 
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Court  room  in  the  City  of  Montgomery  on  December  3rd 
and  4tb,  1884. 

The  officers  were  elected  were : 

President — W.  H.  Barnes, 

Vice-Presidents — Peter  Hamilton,  Dan'l  S.  Troy,  A.  B. 
McEachin,  R.  T.  Simpson,  S.  W.  John. 

At  this  meeting  no  reports  from  committees  were  made 
except  the  Executive  Committee. 

Papers  were  read  by  F.  S.  Ferguson  on  ''Mixed  Pickles;" 
by  James  Weatherly  on  "Judicial  Delay  in  Alabama,"  by 
Alex.  T.  London  on  "The  Code  of  Civil  Procedure  as 
Administered  in  North  Carolina,"and  by  W.  R.  Houghton 
on  "Some  Legal  Aspects  of  the  Negro  Question." 

The  Eighth  Annual  Meeting  was  held  in  the  Supreme 
Court  room  at  Montgomery,  on  December  2ud  and  3rd, 
1885. 

The  officers  elected  were : 

President — Wm.  M.  Brooks. 

Vice-Presidents — Thos.  Seay,  C.  Q.  Wagner,  J.  D.  Gard- 
ner, H.  Austin,  Wilbur  F.  Foster. 

The  report  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  was  made  by  Geo.  P.  Harrison, 
and  on  Correspondence  by  F.  G.  Bromberg. 

Papers  were  read  by  W.  G.  Hutcheson  on  "An  Interna- 
tional Court;"  by  8.  W.  John  on  "Local  Legislation,"  and 
by  H.  Austin  on  "The  Statutory  Estates  of  Married  Women 
in  Alabama." 

The  Ninth  Annual  Meeting  was  held  in  the  Supreme 
Court  room  in  Montgomery,  on  December  Ist  and  2ud, 
1886. 

The  officers  elected  were  : 

President — H.  0.  Tompkins, 
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Vice-Presidents — Hannis  Taylor,  S.  W.  John,  Wm.  H. 
Denson,  G.  W.  Hewitt,  J.  L.  Peters. 

The  report  of  the  Committee  on  Correspondence  was 
made  by  F.  G.  Bromberg. 

Papers  were  read  by  D.  T.  Blakey  on  "The  J  urisdiction 
and  Practice  of  the  Probate  Court  in  Alabama;''  by  Han- 
nis Taylor  on  "The  Inefficiency  of  Congress  as  a  Legisla- 
tive Body." 

The  Tenth  Annual  Meeting  was  held  in  the  Hall  of  the 
House  of  Representatives  in  Montgomery,  on  December 
14th  and  15th,  1887. 

At  this  meeting  the  following  officers  were  elected : 

President— Wilbur  F.  Foster. 

Vice-Presidents— G.  W.  Hewitt,  A.  C.  Hargrove,  John 
B.  Knox,  F.  G.  Bromberg,  R.  Chapman. 

F.  G.  Bromberg,  Chairman  of  the  Committee  on  Cor- 
respondence, made  the  report  of  that  Committee.  This 
was  the  only  report  made  by  any  committee  except  the 
Executive  Committee. 

Papers  were  read  by  Horace  Stringfellow  on  "Inter-State 
Commerce  Law;"  by  A.  C.  Hargrove,  who  read  a  very  in- 
teresting paper  to  which  he  gave  no  title ;  by  Jos.  8.  Win- 
ter on  "  The  un-Constitutionality  of  the  Section  o^  the 
Code  Authorizing  the  State  to  sue  out  Attachments  with- 
out Affidavit  made  or  Bond  Given ." 

At  this  meeting  Hon.  John  F.  Dillon,  of  New  York 
delivered  the  Annual  Address  on  "A  Century  of  American 
Law." 

At  this  meeting  also  was  adopted  the  Code  of  Ethics, 
which  was  printed  and  bound  with  the  proceedings  of  the 
meetings. 

The  Eleventh  Annual  Meeting  was  held  in  the  Hall  of 
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the  House  of  RepreseDtatives  in  Montgomery,  December 
19th  and  20th,  1888. 

At  this  meeting  the  following  officers  were  elected  : 

President — Milton  Humes. 

Vice-Presidents— Hannis  Taylor,  T.  B.  Roy,  Thos.  G. 
Jones,  Thomas  R.  Roulhac,  John  M.  Martin. 

Reports  were  made  from  the  Committee  on  Jurispru- 
dence and  Law  Reform  by  Wm.  C.  Ward;  on  Legal  Edu- 
cation and  Admission  to  the  Bar  by  R.T.  Simpson;  on  Leg- 
islation by  J.  C.  Richardson;  on  Correspondence  byjF.  G. 
Bromberg. 

Papers  were  read  by  Z.  M.  P.  Inge  on  "Lawyers  in 
Politics;"  by  Thos.  H.  Watts,  Jr.,  on  "To  What  Liability 
do  the  Exemption  Laws  Extend." 

Hon.  John  Randolph  Tucker,  of  Virginia,  delivered  the 
Annual  Address,  on  ''The  Common  Law  as  the  Germ  of 
Civil  Liberty  and  of  Progressive  Jurisprudence." 

The  Twelfth  Annual  Meeting  was  held  at  the  Court 
House  at  Huntsville,  on  July   81st  and  August  1st,  1889. 

The  officers  elected  at  this  meeting  were  : 

President— Thos.  H.  Watts,  Sr. 

Vice  Presidents — A.  B.  McEachin,  Jno.  D.  Brandon,  E. 
L.  Russell,  J.  F.  Stallings,  H.  C.  Jones. 

The  Annual  Address  was  delivered  by  Hon.  Geo.  W. 
Stone,  on  ** Judicial  Reform." 

The  report  of  the  Committee  on  'Legal  Education  and 
Admission  to  the  Bar  was  read  by  W.  H.  Denson. 

Papers  were  read  by  Amos  E.  Goodhue,  on  "The  Ideal 
Lawyer,"  and  by  A.  T.  London,  on  "Some^Suggestions  of 
Reform." 

The  Thirteenth  Annual  Meeting  was  held  in  the  Opera 
House  at  Anniston,  August  6th  and  7th,  1890. 

Th^  officer?  elected  at  this  meeting  were : 
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President — HanniB  Taylor. 

Vice  Presidents — A.  B.  McEachin,  John  M.  McKleroy, 
John  C.  Anderson,  D.  D.  Shelby,  Jas.  T.  HoUzclaw. 

Hon.  Seymour  D.  Thompson,  of  Missouri,  delivered  the 
Annual  Address. 

Judge  Thompson  gave  his  Address  no  title,  but  dis- 
cussed ably  and  at  length  the  importance  of  the  right  of 
local  self-government;  its  principal  danger  from  the  Fede- 
ral Judiciary. 

Reports  were  made  by  the  Central  Council;  by  the 
Committee  on  Jurisprudence  and  Law  Reform,  by  John 
P.  Tillman;  on  Legislation  by  A.  C.  Hargrove;  on  Legal 
Education  and  Admission  to  the  Bar:  by  John  M. 
McKleroy;  on  Correspondence  by  F.  G.  Bromberg. 

Papers  were  read  by  A.  B.  McEachin,  on  "The  Lawyer 
in  Politics;"  by  D.  P.  Bestor,  on  "The  Disinclination  of 
Superior  Men  to  Engage  in  Politics;"  by  E.  L.  Russell  on 
"The  Supreme  Court  and  Inter-State  Commerce;"  by  Geo. 
F.  Moore  on  "The  Justice  of  the  Peace." 

The  Fourteenth  Annual  Meeting  was  held  in  the  United 
States  Court  room  at  Mobile,  July  8th  and  at' Point  Clear 
July  9th,  1891. 

At  this  meeting  the  following  officers  were  elected  : 

President — A.  B.  McEachin. 

Vice  Presidents— Thos.  Seay,  D.  P.  Bestor,  E.  P.  Mor- 
rissett,  A.  E.  Goodhue,  Geo.  W.  Peach. 

A.  C.  Hargrove  made  the  report  for  the  Committee  on 
Legislation;  D.  P.  Bestor  for  the  Committee  on  Legal 
Education  and  Admission  to  the  Bar;  A.  T.  London  for 
the  Committee  on  Jurisprudence  and  Law  Reform. 

A  paper  was  read  by  W.  R.  Nelson  on  ''Business  Meth- 
ods for  Lawyers." 
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The  Fifteenth  Annual  Meeting  was  held  in  the  city  of 
Montgomery  July  6th  and  at  Jackson's  Lake  July  7, 1892. 

It  was  at  this  meeting  that  the  custom  of  having  the 
meeting  on  both  days  held  in  the  city  of  Montgomery, 
was  departed  from  and  the  second  day's  session  held  at 
Jackson's  Lake,  where  for  the  first  time  a  dinner  was 
served  by  the  Association  to  its  members. 

The  oflScers  elected  at  this  meeting  were: 

President — A'.  C.  Hargrove. 

Vice-Presidents — J.  R.  Dowdell,  Sterling  A.  Wood,  E. 
L.  Russell,  C.  C.  Harris,  P.  L  Pettus. 

Hon.  R.  C.  Brickell  delivered  the  Annual  Address,  on 
"The  Rise  and  Growth  of  the  Law  in  Alabama." 

Report  of  the  Committee  on  Legislation  was  made 
by  D.  S.  Troy;  on  Legal  Education  and  Admission  to  the 
Bar,  by  R.  C.  Jones;  on  Correspondence,  by  P.  G.  Brom- 
berg. 

Papers  were  read  by  John  A.  Poster  on  "Politics  on  the 
Bench;"  by  S.  W.  John  on  <'The  Impending  Crisis — Our 
Duty." 

The  Sixteenth  Annual  Meeting  was  held  in  the  city  of 
Montgomery  on  July  5th  and  at  Jackson's  Lake  July  6th, 
1898. 

At  this  meeting  the  following  officers  were  elected : 

President — J.  R.  Dowdell. 

Vice-Presidents — James  E.  Webb,  John  D.  Roquemore, 
Thos.  R.  Roulhac,  J.  J.  Willett,  D.  P.  Bestor. 

At  this  meeting  the  report  of  the  Committee  on  Judicial 
Administration  and  Remedial  Procedure  was  made  by 
J.  J.  Willett;  on  Legal  Education  and  Admission  to  the 
Bar,  by  Daniel  Colemar;  on  Legislative  Enactment,  by 
J  as.  E.  Webb. 

Papers  were  read  by  J.  J.  Willett   on  **The   Case  Law- 
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yer;"  by  S.  H.  Dent,  Jr.,  oq  '*The  Commoa  Law  System  of 
Pleading;"  by  John  C.  Eyster  on  "Statutory  Changes  in 
Commercial  Law;"  by  Edward  deGrattenreid  on  "The 
Influence  of  Rome  upon  the  Common  Law  of  England." 

The  Annual  Address  was  delivered  by  Hon.  Sterling  B. 
Toney  of  Louisville,  Ky. 

The  subject  of  Judge  Toney's  Address  was  not  given, 
but  it  discussed  at  length  many  important  questions. 

The  Seventeenth  Annual  Meeting  was  held  in  Mont- 
gomery, July  10th  and  at  Jackson's  Lake  July  11th,  1894. 

The  report  of  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure  was  read  by  H.  S.  D.  Mal- 
lory;  on  Legal  Education  and  Admission  to  the  Bar  by 
A.  S.  Van  de  Graaff;  on  Correspondence  by  P.  G.  Brom- 
berg. 

Papers  were  read  by  D.  T.  Blakey  on  Electricity  in  the 
Law;  by  John  W.  Tomliuson  on  "Why  Pleadings  should 
be  Verified  by  Affidavit ;"  by  S.  D.  Weakley  on  "Labor 
and  the  Law." 

At  this  meeting  the  following  officers  were  elected : 

President — James  E.  Webb. 

Vice-Presidents,  David  T.  Blakey,  Harry  Pillans,  H.  S. 
D.  Mallory,  George  P.  Jones,  A.  S.  Van  de  Graaff. 

The  Annual  Address  was  prepared  by  Hon.  Thomas  J. 
Semmes  of  Louisiana,  but  owing  to  indisposition  he  was 
unable  to  be  present  to  deliver  it.  it  was  read  to  the  As- 
sociation, at  the  request  of  the  Secretary,  by  Thomas  H. 
Clark,  now  of  Washington  City. 

The  subject  of  the  Address  was  "  The  Influence  of  the 
Civil  on  the  Common  Law." 

The  Eighteenth  Annual  Meeting  was  held  in  the  City 
of  Montgomery  July  10th,  and  at  Jackson's  Lake  July 
11th,  1896. 
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The  leport  of  the  Committee  od  Jurispradeuce  and 
Law  Reform  was  read  by  A.  D.  Say  re;  on  Legal  Edacation 
and  AdmifisioD  to  the  Bar  by  John  B.  Enox;  on  Corres- 
pondence by  P.  G.  Bromberg;  on  Legislation  by  D.  S. 
Troy. 

Papers  were  read  by  John  London  on  "Exemption 
from  Execution;*'  by  W.  L.  Chambers  on  ^'International 
Uelations." 

The  officers  elected  at  this  meeting  were: 

President — Daniel  S.  Troy. 

Vicp-Presidents— R.  C.  Jones,  Q.  Y.  Overall,  W.  L.  Clay, 
S.  H.  Dent,  Jr.,  B.  D.  Weakley. 

Hon.  S.  M.  Meek,  of  Mississippi,  delivered  the  Annual 
Address  on  "The  Power  and  Influence  of  the  Bar." 

The  Nineteenth  Annual  Meeting  was  held  in  the  City 
of  Birmingham,  August  5th  and  6th,  1896. 

Co\  D.  8.  Troy,  the  President,  having  died  on  Septem- 
ber 25th,  1895,  the  address  of  the  President  was  delivered 
by  Gen.  Richard  C.  Jones,  First  Vice-President,  who  pre- 
sided over  the  deliberations  of  the  Association  during  this 
meeting. 

The  only  report  at  this  meeting  was  made  by  the  Com- 
mittee on  Legislation  by  James  E.  Web^. 

Papers  were  read  by  C.  A.  Mountjoy.  on  "The  Supreme 
Court;"  by  John  V.  Smith  on  '*The  Age  of  Consent  in 
Alabama;"  by  H.  C.  Tompkins  on  "Judah  Phillips  Ben- 
jamin." 

The  officers  elected  were  : 
President — Richard  H.  Clarke. 

Vice  Presidents — Geo.  P.  Jones,  Geo.  W.  Peach,  Wm. 
A.  Walker,  Jr.,  W.  L.  Martin,  J.  T.  Heflin. 

The  Annual  Address  was  delivered  by  Hon.  Alex.  C. 
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King,  of  Atlanta,  Ga.,  on  '*The  Growth  of  the  Conetitu. 
tion." 

The  Twentieth  Annual  Meeting  was  held  in  the  City  of 
Montgomery  in  the  Senate  Chamber  at  the  Capitol  June 
30th  and  at  Jackson's  Lake  July  1st,  1897. 

Reports  were  read  from  the  Committee  on  Correspon- 
dence by  F.  G.  Bromberg;  on  Lefi^islation  by  James  E. 
Webb;  on  Legislative  Enactment  by  H.  C.  Tompkins. 

A  paper  was  read  by  R.  L.  Harmon  on  "The  Lawyer 
and  the  Shyster." 

The  officers  elected  were: 

President,  John  P.  Tillman. 

Vice-Presidents,  George  P.  Harrison,  Thomas  R.  Roul- 
hac,  W.  H.  Tayloe,  E.  A.  Graham,  A.  A.  Evans. 

The  Twenty-First  Annual  meeting  was  held  in  the  Sen- 
ate Chamber  in  the  City  of  Montgomery  on  June  17th 
and  at  Jackson's  Lake  on  June  18th,  1898. 

The  officers  elected  at  this  meeting  were : 

Presideot,  John  D.  Roquemore. 

Vice-Presidents.  J.  J.  Willett,  Harry  Pillans,  E.  K. 
Campbell,  J.  A.  W.  Smith,  Sterling  A.  Wood. 

Reports  were  read  from  the  Committee  on  Jurispru- 
dence and  Law  Reform  by  Thomas  G.  Jones;  on  Judicial 
Administration  ayd  Remedial  Procedure  by  S.  D.  Weakley; 
on  Legal  Education  and  Admission  to  the  Bar  by  Richard 
C.  Jones;  on  Correspondence  by  F.  G.  Bromberg;  on  Leg- 
lation  by  W.  L.  Martin. 

Papers  were  read  by  J.  M.  Davison  on  "Our  Judiciary 
and  Politics,"  and  by  Phil.  H.  Stern  on  Criminal  Law  and 
the  Law  of  Criminals." 

The  Twenty- Second  Annual  Meeting  was  held  in  the 
Senate  Chamber  in  the  City  of  Montgomery,  June  16th 
and  at  Jackson's  Lake  June  17tb,  1899. 
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The  officers  elected  were : 

President^J.  J.  Willett. 

Vice-Presidents— S.  D.  Weakley,  E.  B.  Almoii,  Ed. 
deGraft'enreid,  F.  G.  Bromberg,  J.  B.  Duke. 

Hon.  H.  M.  Somerville,  of  New  York,  delivered  the 
Annual  Address. 

The  subject  of  Judge  Somerville's  Address  was  ^'The 
Trial  of  fhe  Alabama  Supreme  Court  Judges  in  1829 — The 
Last  of  a  Series  of  Political  Assaults  on  the  Independence 
of  the  Judiciary  in  the  early  century." 

Reports  of  the  Committees  on  Legal  Education  and 
Admission  to  the  Bar  were  made  by  W.  S.  Thorington; 
on  Correspondence  by  F.  G.  Bromberg;  on  Local  Bar 
Association  by  B.  L.  Harmon,  on  Legislative  Enactment 
by  A.  D.  Sayre;  on  Judicial  Administration  and  Kemedial 
Procedure  by  J.  J.  Mayfield. 

Papers  were  read  by  W.  M.  Blakey  on  "The  Practical 
Working  ot  the  Bankrupt  Law;"  by  John  C.  Anderson  on 
"Exemption  Laws  in  Alabama." 

The  Twenty-Third  Annual  meeting  was  held  in  the 
Senate  Chamber  in  the  City  of  Montgomery  on  June  16th 
and  at  Jackson's  Lake  June  16th,  1900. 

The  officers  elected  were : 

President — Thomas  G.  Jones. 

Vice-Presidents — John  W.  Tomlinson, Lawrence  Cooper, 
J.  J.  Mayfield,  D.  P.  Bestor,  W.  L.  Parks. 

The  Annual  Address  was  delivered  by  Hon.  Wm.  J. 
Curtis,  of  New  York,  on  << James  Kent,  Father  of  Ameri- 
can Jurisprudence." 

Reports  were  read  from  the  Committee  on  Jurispru- 
dence and  Law  Reform  by  S.  D.  Weakley;  on  Judicial 
Administration  tod  Remedial   Procedure  by  A.  A.  Wiley; 
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on  Legi  elation  by  W.  C.  Oates:  on  CorreBpondence 
by  P.  G.  Bromberg,  on  Local  Bar  Association  by  P.  S. 
Ball. 

Papers  were  read  by  W.  H.  Thomas  on  the  "Birth 
and  Growth  of  the  Gonstitation  of  Alabama;"  by  Virgil 
Bouldin  on  "Some  Suggestions  on  the  Revision  ol  oar 
State  Constitution;"  by  Arthur  B.  Poster  on  "The  Limit 
of  Legislative  Control  over  Private  Property,  eft'ected 
for  the  public  interest;"  by  Thos.  R.  Roulhac  on  "The 
Possession  and  Government  of  Colonies  will  be  fatal  to  the 
Republic." 

The  Twenty-Fourth  Annual  Meeting  w.as  held  in  the 
Senate  Chamber  in  the  City  of  Montgomery,  June  28th, 
and  at  Jackson's  Lake  June  29tb,  1901. 

The  officers  elected  at  this  meeting  were : 

President — E.  L.  Russell. 

Vice  Presidents — James  Weatherly,  Ed.  deOraflenieid, 
A.  H.  Alston,  J   T.  Kirk,  P.  A.  McDaniel. 

The  Annual  Address  was  delivered  by  Hon.  Hilary  A. 
Herbert,  of  Washington,  D.  C,  on  "The  Duties  and  Re- 
sponsibilities of  the  American  Lawyer  in  the  Twentieth 
Century." 

The  report  of  the  Committee  on  Jurisprudence  and 
Law  Reform  was  made  by  W.  A.  Gunter;  on  Judicial 
Administration  and  Remedial  Procedure  by  N.  D.  Dendon; 
on  Correspondence  by  P.  G.  Bromberg;  on  Legal  Educa- 
tion and  Admission  to  the  Bar  by  Jas.  Weatherly. 

Papers  were  read  by  F.  G.  Caflfey  on  "The  Annexation 
of  West  Florida  to  Alabama''  and  by  Lawrence  Cooper  on 
"The  Makers  of  the  Laws;"  by  Thomas  M.  Owen  on 
"Ephraim  Kirby,  First  Superior  Court  Judge  in  what  is 
now  Alabama." 
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The  Twenty-Fifth  Annual  Meeting  was  held  in  the  U. 
8.  Court  room  at  Huntsville,  July  4th  and  at  Monte  Sano 
July  5th,  1902. 

The  officers  elected  at  this  meeting  were : 

President — Lawrence  Cooper. 

Vice-Presidents — Ed.  deQraffenreid,  Sterling  A.  Wood, 
W.  L.  Martin,  L.  E.  Jeffries,  C.  C.  Harris. 

Hon.  J.  R.  Lamar,  of  Augusta,  Ga.,  delivered  the  Annual 
Address.  The  subject  of  the  Annual  Address  was  '^The 
Work  and  Position  of  the  American  Courts." 

The  report  of  the  Committee  on  Jurisprudence  and 
Law  Reform  was  read  by  D.  P.  Bestor;  on  Correspon- 
dence by  F.  O.  Bromberg;  on  Legal  Education  and  Ad- 
misssio.i  to  the  Bar  by  C.  W.  Ferguson;  on  Judicial  Ad- 
ministration and  Remedial  Procedure  by  Ed.  deGrafien- 
reid;  on  Local  Bar  Association  by  H.  E.  Gipson;  on  Pub- 
lication by  W.  L.  Clay. 

Papers  were  read  by  W.  T.  Sanders  on  "Legislation 
Touching  Local  Matters  under  the  New  Constitution;"  by 
S.  W.  John  on  "Two  Lawyers — Two  Chief  Justices;"  by 
Daniel  Coleman  on  *<Jury  Reform." 

The  Twenty-Sixth  Annual  Meeting  was  held  in  the 
Hall  of  the  House  of  Representatives  June  19th.  and  at 
Jackson's  Lake,  June  20th,  1908. 

At  this  meeting  the  following  officers  were  elected : 

President — Ed.  deGrafienreid. 

Vice-Presidents — John  B.  Knox,  Horace  Stringfellow, 
Wm.  B.  Bankhead,  J.  Manly  Foster,  J.  W.  Gray. 

The  Annual  Address  was  delivered  by  Hon.  Edward  M. 
Shepard,  of  New  York,  on  <»The  Promise  of  the  Isthmian 
Canal." 

The  report  of  the  Committee  on  Legal  Education  and 
Admission  to  the  Bar  was  read  by   W.  8.  Thorington;  on 
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Correspondence  by  F.  G.  Bromberg.     The  report  of  the 
Central  Council  was  read  by  W.  C.  Gates. 

Papers  were  read  by  Ea.  deOrafienreid  on  "The  Effect 
of  Slavery  upon  the  Constitution  and  Laws  of  the  United 
States  and  04'  the  State  of  Alabama;"  by  Paul  Speake  on 
"Wantonness  in  Personal  Injury  Cases;"  by  W.  L.  Martin 
on  «The  British  Constitution." 
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GROWTH  HND  DEVELOPMENT  OF  THE  SCOPE 
AND  POWER  OF  TRUST  COMPANIES. 

BY 

F.  M.    PURIFOY. 


To    the    President    and  Members  of  the  Alabama  State  Bar 
Association: 

This  aobject  may  seem  more  suited  for  the  consideration 
of  bankers  than  of  lawyers,  bat  I  shall  consider  the  evo- 
lution of  the  legal  doctrine,  upon  which  the  trust  company 
is  founded.  While  I  am  sure  that  this  part  of  the  subject 
is  one  of  interest  to  the  lawyer,  I  trust  that  any  further 
consideration  of  the  subject  will  not  be  without  interest  to 
those  who  from  the  very  nature  of  their  professional  busi- 
ness have  so  much  to  do  with  the  affairs  of  financial  ipsti- 
tutions. 

The  organization  of  the  trust  company  followed  the 
rejection  of  the  old  doctrine  that  a  corporation  could  not 
act  in  a  fiduciary  capacity.  Blackstone  states  as  the  old 
doctrines,  that  an  aggregate  corporation  could  not  be  an 
executor  or  administrator,  or  perform  any  personal  duties, 
for  it  could  not  take  an  oath  for  the  due  execution  of  the 
ofiioe;  nor  could  it  be  seized  of  lands  to  the  use  of  another, 
for  such  kind  of  confidence  was  foreign  to  the  end  of  the 
institution. 

The  first  case  in  thi^  country  on  the  subject  of  uses  q( 
14 
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which  corporations  might  be  seized  was  that  of  Trustees 
vs.  King,  Executor,  12  Mass.,  546,  decided  in  1816  by  Judge 
Thatcher.  He  says:  ''there  is  nothing  in  the  nature  ot 
corporation,  as  described  by  Eyd,  (who  seems  to  ,have 
made  up  his  definition  from  a  careful  examination  of  all 
the  various  kinds  of  such  bodies  known  in  the  English 
law),  that  would  exclude  them  from  taking  property  to 
the  use  of  others  besides  themselves."  This  decision  is 
made  on  authority  of  Holland  vs.  Bonis,  3  Leonard  Eng- 
lish King's  Bench  Reports,  175.  Though  the  doctrine  was 
not  affiimatively  expressed  in  the  English  case,  it  seems 
that  an  objection  was  raised  that  a  corporation  could  not 
be  seized  to  an  use;  and,  as  the  objection  was  overruled, 
the  court,  in  effect,  determined  that  a  corporation  might 
be  seized  to  an  use. 

The  Legislature  of  New  York  chartered  the  Farmers' 
Fire  Insurance  and  Loan  Company  in  1822,  and  author- 
ized it  to  take  by  deed  or  devise  any  real  or  personal  prop- 
erty in  trust,  and  to  execute  the  trust.  In  amending  the 
charter  since  then,  the  name,  as  it  now  stands,  was  changed 
to  Farmers'  Loan  and  Trust  Company.  Three  or  four 
years  later,  Chancellor  Ketit,  in  his  Commentaries  discuss- 
ing the  authority  ot'  corporations  to  be  trustees,  or  to  be 
seized  to  an  use,  says:  ''The  only  reasonable  limitation  is, 
that  a  corporation  cannot  be  seized  of  land  in  trust,  for 
purposes  foreign  to  its  institution."  In  1828,  Chancellor 
Walworth,  In  re  Howe,  Extr.  N.  Y.,  says:  "Corporations 
cannot  act  as  trustees  in  relation  to  any  matters  in  which 
the  corporation  has  no  interest."  In  1830,  a  second  cor- 
poration, the  New  York  Life  Insurance  and  Trust  Com- 
pany was  authorized  to  act  as  trustee.  The  first  trust 
company  organized  in  this  country  to  transact  exclusively 
the  business  of  a  trust  company  is  the  United  States  Trust 
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Company,  of  New  York.  It  was  organized  in  1858,  and 
its  charter  is  the  basis  of  all  special  charters  of  a  similar 
nature  afterwards  granted  in  New  York,  as  well  as  of  the 
general  law  for  the  incorporation  of  trust  companies,  which 
was  adopted  in  1887. 

In  1886,  the  Pennsylvania  Company  for  Insurance  on 
Lives  and  Granting  Annuities,  was  ''authorized  and  em- 
powered to  accept  and  receive  moneys  or  other  property 
real  or  personal,  in  trust,  to  accumulate  the  interest  or 
income  thereof."  and  "also,  to  accept  and  execute  trusts  of 
every  description,  which  may  be  committed  or  transferred 
with  their  consent  to  them  by  any  person  or  persons  what- 
ever, bodies  corporate  or  politic,  or  by  any  Court  of  the 
United  States,  or  of  the  Commonwealth  of  Pennsylvania." 
Although  the  date  of  organization  of  this  company  is  usu- 
ally set  down  as  1809,  it  was  not  a  trust  company  before 
1886.  The  Girard  Trust  Company,  of  Philadelphia,  was 
organized  and  chartered  in  1836,  and  the  Barclay  Trust 
Company,  of  Greensburg,  Penn.,  in  1854. 

In  the  case  of  Vidal  vs.  Girard's  Executors;  2  How.  (U 
8.)  127,  m  1844,  Judge  Story  says:  "It  is  now  held,  that 
where  the  corporation  has  a  legal  capacity  to  take  real  or 
personal  estate,  there  it  may  take  it  and  hold  it  upon  trust, 
in  the  same  manner  and  to  the  same  extent  as  a  private 
person  may  do.  Neither  is  there  any  positive  objection 
in  point  of  law  to  a  corporation  taking  property  upon  a 
trust  not  strictly  within  the  scope  of  the  direct  purposes  of 
its  institution,  but  collateral  to  them".  This  decision  set- 
tled the  modern  doctrine  as  to  Federal  Courts,  and  is  the 
leading  case  in  most  of  the  States. 

In  Illinois,  the  Merchants'  Loan  and  Trust  Company,  of 
Chicago,  was  organized  in  1857,  and  the  State  Savings 
Loan  and  Trust  Company,  of  Quincy,  in  1861, 
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So  far  as  T  am  informed,  these  eight  trust  companies  in 
the  States  named  comprise  the  extent  of  the  trast  com- 
panies before  the  war  of  1861-'65.  From  1864  to  1876, 
approximately,  fifty  companies  were  organized,  some  in 
each  year,  but  none  were  organized  in  1877  and  1878. 
From  1879,  with  the  exception  of  1888,  the  organization 
of  trust  companies  in  this  country  steadily  grew  until  a 
high  mark  was  reached  in  1889.  The  number  from  that 
time  to  1896  decreased  each  year.  From  1897  to  the 
present  time,  the  number  has  increased  each  year.  During 
1908,  the  number  opening  business  was  unprecedented, 
though  a  large  number  was  organized  in  1902. 

As  our  population  became  dense,  wealth  accumulated, 
and  financial  affairs  more  complex;  the  unequivocal  rejec- 
tion of  the  old  doctrines  by  the  Legislatures  and  Courts 
ofiered  relief  to  the  commercial  banks,  for,  from  their  very 
nature,  they  could  not  respond  to  demands  for  either  large 
or  long  time  loans.  The  trust  company  meets  these  de- 
mands and  acts  in  almost  any  fiduciary  capacity.  It 
utilizes  the  money  of  those  not  in  commercial  business  and 
needing  no  regular  Hue  of  discounts,  and  who  desire  a 
small  interest  on  their  deposits.  Being  under  no  obliga- 
tions, as  are  commercial  banks,  to  lend  to  its  depositors, 
and  some  deposits  being  in  trust,  it  selects  the  best  class  of 
loans  on  collateral  or  real  estate. 

In  rendering  an  opinion  in  a  Minnesota  case  in  1869, 
Judge  Mitchell,  with  regard  to  trust  companies,  says:  «'ln 
many  of  the  States,  particularly  the  older  ones,  this  is  fast 
becoming  the  favorite  method  of  administering  and  exe- 
cuting trusts.  The  facts  that  such  corporations  have  per- 
petuity of  existence;  that  they  are  less  liable  than  natural 
persons  to  sudden  fluctuations  of  fortune;  that  being  or- 
ganized for  that  special  purpose  they  can  administer  estates 
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more  efficiently  and  economically;  and  that,  in  case  of 
larger  estates,  it  is  often  difficult  to  find  a  natural  person 
who  is  both  willing  and  able  to  accept  the  trust,  and  give 
the  necessary  bonds, — have  suggested  the  necessity  and 
created  the  demand  for  such  organizations."  Judge 
Mitchell  might  have  added  that  trust  companies  have  uo 
exemptions,  keep  systematic  records  of  what  they  do,  and 
have  the  learning,  experience  and  discretion  of  a  number 
of  the  most  successful  men  in  a  community,  not  only  as 
directors,  but  as  executive  officers,  many  of  whom  are  se- 
lected for  their  knowledge  of  law.  It  is  well  recognized 
that  one  of  the  most  valuable  assets  of  a  trust  company 
consists  in  preseiving  a  high  standard  of  conservatism  and 
business  integrity,  and  a  well  managed  trust  company  does 
not  sacrifice  the  holdings  of  an  estate  or  other  trust,  but 
acts  only  after  the  most  careful  investigation  and  delibera- 
tion. The  trust  company  is  an  institution  of  the  people,  but 
it  should  be  understood  that  I  do  not  refer  to  combina- 
tions of  capital,  commonly  known  as  "trusts,"  "whose  pur- 
pose in  combining  is  to  control  the  production  and  manu- 
facture of  any  particular  article  on  the  market,  and  by 
such  control  dictate  the  price  at  which  such  article  shall  be 
sold,  the  effect  being  to  drive  out  of  business  all  of  the 
small  dealers  in  the  commodity,  and  to  render  the  public 
subject  to  the  decision  of  the  combination  as  to  what  price 
shall  be  paid  for  the  article.*'  It  is  unfortunate  that  the 
word  ^Hrust"  is  commonly  applied  to  such  combinations, 
but  it  comes  from  the  fact  that  legal  trusts  are  created  to 
carry  out  their  purposes  and  plans.  However,  these  pur- 
poses and  plans  are  entirely  foreign  to  the  purposes  of  the 
general  trust  companies  which  form  so  large  part  of  our 
financial  system. 

Trust  companies,  generally,  are  classed  with  banks,  and 
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from  figures  collected  by  the  Comptroller  of  the  Currency, 
June  80, 1903,  it  is  estimated  that  they  command  nearly 
three  billion  dollars  of  assetSyOr  nine  per  cent,  of  the  banking 
power  of  the  world,  and  more  than  twenty  per  cent,  of  that 
of  the  United  States.  They  have  over  on«j-half  of  the  power 
of  National  Banks,  although  less  than  one-fifth  in  number, 
and  represent  about  one-third  of  the  banking  power  of 
over  thirteen  thousand  State  and  other  banks  and  trust 
companies,  although  making  less  than  one-thirteenth  of 
the  number.'  They  constitute  a  large  separate  element  of 
our  financial  system,  and,  in  the  National  Bankers'  Asso- 
ciation and  in  one  of  the  State  Bankers'  Associations,  they 
have  formed  divisions  of  their  own.  It  is  an  American 
institution  and  similar  organizations  do  not  exist  in  other 
countries,  though  some  are  of  the  opinion  that  the  first 
act  of  the  Legislature  of  Pennsylvania  conferring  trust 
powers  on  a  corporation  was  adopted  from  the  articles  of 
association  or  incorporation  of  the  agency  houses  of 
India. 

As  to  trust  companies  in  Alabama,  in  addressing  the 
Alabama  Bankers'  Assocsation  last  year,  Mr.  Ohappell 
Cory,  Secretary  of  the  Birmingham  Trust  and  Savings' 
Company ,  says:  '^So  far,  in  Alabama,  we  have  no  trust  com- 
pany doing  only  a  trust  business,  nor  one  in  which  the 
execution  of  trusts  is  the  leading  department  of  its  busi- 
ness, still,  we  have  progressed  far  enough  to  have  the 
basis  of  experience  as  a  guide  for  the  future,  to  indicate 
the  wonderful  possibilities  that  may  be  ahead,  and  to  en- 
courage systematic  and  energetic  work  in  developing  a  fer- 
tile field.  The  smallness  of  our  cities  and  the  narrow 
range  of  our  industrial  activities  have  heretofore  aftbrded 
small  scope  for  the  introduction  of  a  scheme  of  business 
that   is   yet   considered   young   where   it  is  oldest.     The 
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growth  of  the  trust  company  in  the  East  and  the  larger 
cities  of  the  West,  is  one  of  the  marvels,  and,  practically, 
all  of  it  has  been  accomplished  within  a  quarter  of  a  cen- 
tury." 

The  Alabama  Business  Corporation  Act,  approved  Oc- 
tober 2,  1908,  provides  that  ^'corporations  formed  for  the 
purpose  of  carrying  on  the  business  of  banking  *  *  * 
may  take  and  receive  security  by  mortgage  or  otherwise 
on  property,  real  or  personal,  ^  *  *  and  may  become 
trustees  for  any  purpose^  be  appointed  and  act  as  execu- 
tors, administrators,  guardians  and  receivers  and  do  any 
business  and  exercise  any  powers  incident  to  the  business 
of  trust  con^panies  doing  a  banking  business,''  and  every 
bank  chartered  under  the  act  or  any  other  general  or  Spe- 
cial law  of  the  State,  may  alter  or  amend  its  -charter  so  as 
to  exercise  these  powers.  As  the  ^'smallness  ot  our  cities 
•and  the  narrow  range  of  our  industrial  activities"  has  pre- 
vented the  organization  of  trust  companies  transacting 
only  the  business  of  a  trust  company,  this  act  afibrds  the 
means  for  every  bank  chartered  by  the  State  to  transact  a 
line  of  business,  the  lack  of  which  has  heretofore  retarded 
industry  and  progress,  and  every  State  bank  will  do  well 
to  embrace  the  opportunity  for  making  a  fair  profit,  and 
at  the  same  time  assisting  to  develop  our  natural  resources. 
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REPORT  OF 

Committee  on  Local  Bar  Associations 

BY 

PHARES  COLEMAN,  Chairman. 


Mr.   President  and  Oentkmen   of  the  Alabama  State  Bar 
.  Association: 

The  By-Laws  of  this  Association  made  it  the  daty  of 
this  Committee  to  eocoarage  the  organization  and  mainte- 
nance of  Local  Bar  Associations  throughoat  the  State, 
and  their  affiliation  with  this  Association. 

While  it  has  not  been  practicable  during  the  past  year 
for  your  Committee  to  bring  about  thd  establishment  of  any 
Local  Bar  Assooiations^^the  purpose  intended  to  be  accom- 
plished by  such  Asdociations  as  expressed  in  the  duties  pre* 
scribed  for  this  Committee  are  such  as  should  meet  with 
the  commendation  and  encouragement  of  the  lawyers 
throughout  the  State.  There  seems,  however,  to  be  a  de- 
cided disinclination  on  the  part  of  the  lawyers  of  the  State 
to  organize  themselves  into  local  associations.  That  this 
is  true  is  manifested  by  the  fact  that,  so  far  as  the  writer 
is  informed,  there  is  not  a  single  town  or  city  in  the  State 
except  Mobile  where  there  is  a  live,  active  organization  of 
lawyers.  There  is  no  town  or  city  where  there  are  regular 
meetings  of  lawyers,  where  questions  pertaining  to  their 
profession  can  be  discussed  and  means  can  be  devised  for 
advancement.  This  should  not  be  the  case,  and  our  brethren 
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owe  it  to  themselves  and  to  the  profession  to  see  that  such 
a  condition  uo  longer  exists.  ^ 

It  is  a  lamentable  fact  that  the  members  of  oar  profession 
do  not  manifest  the  proper  interest  in  the  State  Bar  Asso- 
ciation, which  has  for  its  avowed  object  the  advancement 
of  the  science  of  jarispradence,  the  promotion  of  the  ad* 
ministration  of  justice  throughout  the  State,  the  upbuild- 
ing of  the  honor  of  the  profession  of  the  law,  and  the 
establishment  of  cordial  intercourse  among  the  members 
of  the  bar  of  Alabama.  ^^Tbat  out  of  the  multiplicity  of 
counsel  there  is  wisdom,"  is  an  aphorism  with  which  we 
are  all  familiar,  and  it  was  intended  -  that  this  proverb 
should  be  exemplified  by  the  establishment  of  the  Ala« 
bama  State  Bar  Association.  The  meeting  together  of 
lawyers,  the  discussion  of  different  legal  subjects,  the  free 
interchange  of  views  and  ideas  upon  questions  pertaining 
to  our  profession  and  a  concentrated  efiort  to  uphold  the 
profession,  will,  inevitably,  tend  to  advance  the  science  of 
oar  jurisprudence  and  promote  the  administration  of 
justice  throughout  the  State.  But  this  cannot  be  hoped 
for,  unless  there  is  established  a  cordial  intercourse  among 
the  members  of  the  bar  of  the  State,  in  their  capacity  as 
lawyers.  Certain  it  is  that  this  altruistic  end  cannot  be 
attained  simply  by  the  gathering  once  a  year  of  a  faithful 
few,  at  the  annual  meeting  of  our  State  Bar  Association. 

The  cordial  professional  relations  must  be  commenced 
and  maintained  by  the  members  of  the  local  bars,  and  this 
cannot  be  effectively  done  except  by  establishing  local  or- 
ganizations, in  which  each  lawyer  of  the  place  will  feel 
and  manifest  a  personal  interest.  After  all,  the  mainten- 
ance of  the  high  standard  of  our  profession  and  its  ad- 
vancement is  dependent  upon  the  personal  interest  and 
effort  of  the  individual  member. 
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Id  truth,  our  State  Bar  AsBOciation  shoold  be  a  composite 
whole  made  up  of  representatives  from  the  ditterent  local 
Bar  Associations  of  the  State.  It  should  be,  if  you  please, 
a  congress  or  parliament  of  the  legal  profession  of  our 
State,  the  members  and  participants  in  which  are  sent  as 
repiesentatives  from  the  different  local  associations.  In 
this  way,  each  person  attending  would  be  charged  with  a 
specific  duty  to  perform;  among  the  lawyers  of  each  town 
or  city  there  would  be  felt  a  desire  for  representation; 
and  in  the  election  of  representatives  there  would  be  im- 
posed a  responsibility,  which,  of  itself,  would  create  an 
interest,  that  would  lead  to  thought  and  serious  considera- 
tion for  the  betterment  and  uplifting  of  the  profession. 
Of  course  this  idea  carries  with  it  the  necessity  for  the 
establishment  in  each  city  and  town  where  there  are  law- 
yers, a  local  bar  association.  This  local  bar  association, 
when  properly  organized  and  maintained,  creates  an  inter- 
est on  the  part  of  its  members  in  the  growth  and  devel- 
opment of  the  profession  and  in  upholding  the  honor  and 
integrity  thereof.  This  interest,  when  properly  fostered 
and  encouraged,  will  naturally  lead  to  a  desire  and  a  deter- 
mination for  representation  in  the  State  Association. 

It  is  gratifying  to  your  Committee,  as  well  as  to  all 
other  members  of  the  Association,  to  note  that  the  year 
just  closing  has  been  an  unusually  prosperous  one  for  the 
Association  and  that  there  seems  to  be  a  brighter  outlook 
for  growth  and  development  than  there  has  been-  for  many 
years  past.  Much  good  has  been  accomplished,  but  much 
more  good  can  be  accomplished.  Let  each  member  real- 
ize that  in  order  for  us  to  attain  what  is  to  be  desired,  it  is 
necessary  for  us  to  be  zealous  in  our  efforts,  to  create  anew 
an  earnest  interest  in  our  work,  and  to  see  to  it  that  this 
interest  leads  to  personal  enthusiasm  and  endeavor  for  the 
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apbailding  of  our  profession.  New  methods  must  be  em- 
ployed, new  ideas  inculcated.  The  old  ways  have  not  led 
to  the  success  hoped  for,  and  new  paths  must  now  be  trod- 
den. 

If  some  effective  and  practical  method  can  be  inaugu 
rated  whereby  a  leading  attorney  in  each  town  and  city  in 
Alabama  will  be  charged  with  the  personal  duty  of  estab. 
lishing  and  maintaining  a  local  bar  association,  it  is  be- 
lieved that  a  long  step  in  the  right  direction  will  have  been 
taken.  This  much  having  been  accomplished,  the  next 
step  to  be  taken  is  to  provide  that  the  State  Association 
shall  be  composed  of  representatives  from  each  loc^l  asso- 
ciation, the  representation  to  be  apportioned  in  some  proper 
manner;  and  these  representatives  shall  constitute  the  leg- 
islative and  governing  body  of  the  State  and  local  associa- 
tions. A  lawyer  selected  by  the  brethren  of  his  local 
organization  to  represent  them  in  the  State  Association 
could  not  fail  to  appreciate  the  compliment  bestowed^ 
which  would  lead  him  to  attend  the  Annual  Meetings;  and 
he  would  come  to  such  meetings  charged  with  a  duty  and 
realizing  the  responsibility  imposed.  The  result  would  be 
the  engendering  of  a  personal  interest  in  the  individual 
lawyer,  the  creation  of  thoughtful  consideration  of  ques- 
tions pertaining  to  our  jurisprudence  and  the  administra- 
tion of  our  laws,  and  the  growth  and  advancement  of  our 
profession. 

This  plan  does  not  carry  with  it  an  intention  of  prevent- 
ing all  lawyers  in  the  State,  eligible  for  membership;  from 
becoming  members  of  the  State  Bar  Association,  with  the 
right  to  discuss  all  questions  considered  by  the  Association; 
but  the  idea  is  that  the  legislation  of  the  State  Bar  Associa- 
tion should  be  enacted  by  the  representatives  of  the  local 
bar  associations,  upon  whom  their  associates  will  have  im- 
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posed  the  duty  and  who  have  accepted  the  responsibility 
iDcident  thereto.  In  other  words :  Upon  all  questions 
presehted  to  the  State  Bar  Association  for  action,the  voting 
shall  be  done  by  the  representatives  of  the  local  bar  asso- 
ciations, while  all  the  members  of  the  State  Bar  Associa- 
tion can  take  part  in  the  discussion  of  the  questions  pre- 
sented; giving  their  representatives  the  assistance  of  their 
views,  the  result  of  their  experience  and  the  beneUt  of 
their  wisdom;  and  in  this  way,  each  member,  whether  a 
representative  or  not,  will  contribute  to  the  upbuilding  of 
our  Association  and  the  proper  development  of  our  pro- 
fession. 

These  suggestions  are  the  ofispring  of  a  deep  interest 
in  the  Association  and  a  love  for  the  profession;  and  are 
submitted,  with  the  belief  that  by  their  adoption,  the  lofty 
purpose  of  the  Alabama  State  Bar  Association  will  be 
more  nearly  conserved  than  it  has  been  in  the  past 
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By  Thomas  M.  Owen. 

Only  three  of  our  members  have  been  taken  from  us  by 
death  during  the  past  year.  These  are  in  the  order  of 
their  decease:  Walter  Isbell  Bullock,  of  Kussellville ; 
John  Gindrat  Winter  and  Edward  Alfred  Graham,  both  of 
Montgomery.  In  the  passing  of  these  men  the  Associa- 
tion has  not  only  lost  three  valued  members,  but  the  pro- 
fession and  the  8tate  of  Alabama  as  well  have  sustained  a 
very  great  loss. 

WALTER  ISBBLL  BUIiLOCK. 

Comparatively  a  young  man  and  apparently  with  many 
years  before  him,  Mr.  Bullock  was  called  to  his  reward 
January  11,  1904.  His  home  was  at  Russellville,  Frank- 
lin county,  near  which  place  he  was  born  October  6,  1859. 
His  father  was  Francis  Bullock  of  the  same  county,  but 
whose  ancestors  came  from  Granville  county,  N.  C.  His 
mother  was  Celia  Catherine,  daughter  of  William  and 
Harriet  Tompkins,  of  the  present  Colbert  county.  Fran- 
cis Bullock  was  a  Confederate  soldier,  and  fell  at  Perry- 
ville,  Ky.  Mr.  Bullock  was  educated  in  the  common 
schools;  in  1880  was  admitted  to  the  bar  at  Russellville; 
in  1884  was  elected  a  member  of  the  General  Assembly; 
in  1900  was  elected  State  Senator  from  the  Thirty-First 
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Ditstrict;  was  an  unsuccessful  caudidate  for  representative 
of  the  seventh  district  in  Congress  at  the  general  election 
of  1896;  had  been  a  member  of  the  Democratic  State 
Executive  Committee  for  many  years,  and  was  at  his 
death  a  trustee  of  the  State  Normal  School,  Florence.  For 
almost  a  quarter  of  a  century  Mr.  Bullock  successfully  prac- 
ticed his  prol'ession,  and  was  one  ot  the  leading  lawyers 
in  his  section  of  the  State.  He  was  a  Democrat,  and  a  mem- 
ber of  the  Baptist  Church.  He  was  twice  married:  (1) 
on  December  28, 1887  tu  Leila,  daughter  of  Judge  Sydney 
S.  Anderson  and  wife  Dora  Cleere,  of  Russellville;  and  (2) 
on  October  28, 1901  to  Jean,  daughter  of  George  S.  Hen- 
derson, of  Tuscumbia. 

JOHN  GINDRAT  WINTER. 

The  second  of  our  group  of  deceased  associates  to 
respond  to  the  dread  summons  was  Judge  John  Gindrat 
Winter.  On  Monday  night,  February  22,  1904,  about  9 
o'clock,  with  dramatic  suddenness  and  without  a  moment's 
warning  he  was  hurried  from  life  to  death.  He  met  the 
end  bravely  and  without  a  murmur,  as  becomes  a  soul  of 
heroic  mould.  Judge  Winter  was  a  native  of  Montgom- 
ery. He  was  born  March  21,  1846,  and  was  the  son  of 
Joseph  Samuel  and  Mary  Elizabeth  [Gindrat)  Winter,  the 
grandson  of  John  Gano  and  Lucy  (Bennett)  Winter,  and 
of  John  Gindrat,  and  the  great-grandson  of  Joseph  Win- 
ter, of  an  old  .  knickerbocker  family  of  New  York,  and 
who  was  aid-de-camp  to  Gen.  Washington  on  the  evacua- 
tion of  that  city.  The  Winter  and  Gindrat  families  were 
among  the  very  first  settlers  of  the  city  of  Montgomery, 
and  in  every  generation,  for  more  than  seventy-five  years, 
they  have  furnished  the  State  with  influential  and  repre- 
sentative leaders.  John  Gano  Winter  came  to  Montgomery 
from  Augusta,  Ga.     He  was    a  "captaia  of  industry/'  and 
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a  leader  in  commercial  enterprises.  He  was  an  ardent 
advocate  of  the  plank  road  movement;  and  he  had  one  of 
the  earliest  iron-works  of  any  extent  in  Montgomery. 
John  Gindrat  was  of  Uu^aenot  origin,  and  at  his  home  on 
Commerce  street  iu  1825,  Qen.  Latayette  spent  his  last 
hours  before  leaving  the  city  for  Mobile.  Joseph  S.  Win- 
ter was  a  patriotic  and  progressive  resident  of  Montgom- 
ery, and  his   memory  is  yet  green  with  older  citizens. 

In  his  day  and  generation  John  Q.  Winter  met  nobly 
the  burdens  and  demands  of  life,  and  was  thus  worthy  of 
the  splendid  heritage  of  noble  matrons  and  honest  sires. 
His  early  education  was  received  in  private  schools  of  his 
native  city.  At  the  age  of  sixteen  in  1862,  he  matricu- 
lated at  the  University  of  Alabama.  One  year  later  he 
joined  a  company  of  cadets,  Capt.  Charles  P.  Storrs,  which 
enlisted  in  the  7th  Alabama  regiment  of  cavalry.  Enter- 
ing the  service  as  a  private,  by  sheer  force  of  merit  he  was 
promoted  through  the  successive  grades  of  sergeant,  lieu- 
tenant, and  acting  adjutant  of  his  regiment.  He  was  with 
his  command  in  all  its  engagements,  and  was  a  capable, 
brave  and  fearless  soldier  and  officer. 

After  the  war  he  took  a  course  in  the  law  department  of 
Columbia  College,  and  in  1868  located  in  his  home  town 
for  the  life  of  a  lawyer.  Surrounded  by  a  sympathetic 
body  of  friends,  and  thoroughly  equipped,  his  professional 
advancement  was  steady.  He  held  the  office  of  Solicitor 
of  Montgomery  county  for  a  short  period  about  1870-71, 
but  did  not  again  aspire  to  public  office  until  his  appoint- 
ment in  1896  by  Gov.  Wm.  C.  Gates,  as  Judge  of  the  City 
Court  of  Montgomery  to  succeed  Judge  Thomas  M.  Ar- 
rington.  While  an  ardent  Democrat,  and  for  sometime 
chairman  of  the  Executive  Committee  of  Montgomery 
county  in  a  trying   period  of  her  history,   and    while   he 
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coald  doubtless  have  had  promotion  in  an  official  way,  be 
adhered  to  a  resolute  purpose,  early  fixed,  to  be  a  practic- 
ing lawyer  and  that  alone.  In  1897  he  returned  to  the 
practice.  On  the  formation  of  the  15th  judicial  circuit  in 
1903  he  was  named  as  its  presiding  Judge  by  Gov.  Wm. 
D.  Jelks,  and  had  he  liVed  he  would,  at  the  first  election, 
have  been  chosen  as  his  own  successor.  It  was  his  desire 
to  close  his  career  on  the  bench,  and  this  wish  was  realized, 
though  much  before  he  or  his  friends  anticipated. 

The  lessons  of  the  life  of  Judge  Winter  ot  most  value 
to  this  Association  are  such  as  pertained  to  his  profession, 
although  his  life  had  mauy  lessons  of  usefulness  and  value. 
He  was  courageous  ani  fearless,  he  was  patriotic,  he  was 
humane,  he  was  charitable,  he  ''loved  his  fellow  men."  As 
a  lawyer,  he  was  painstaking  and  thorough,  and  his  suc- 
cesses in  important  litigation  indicate  how  thoroughly  he 
had  mastered  the  law.  As  a  Judge  he  met  the  public  de- 
mands, and  he  dispensed  justice  uprightly. 

In  1867,  January  29,  Judge  Winter  was  married,  at 
Tuskegee,  Ala.,  to  Sarah  Verdier,  daughter  of  James 
Lawrence  and  Jane  (  Verdier}  Calhoun,  who  at  one  time 
were  residents  of  Newnan,  Ga.  James  L.  was  the  son  of 
William  Calhoun,  a  brother  of  the  great  statesman,  John 
C.Calhoun.  The  parents  of  John  C.  and  William  Cal- 
houn were  Patrick  and  Martha  (^Caldwelt)  Calhoun*  Pat- 
rick being  the  son  of  James  Calhoun,  an  early  Scotch- 
Irish  emigrant  to  America.  The  parents  of  Jane  (Verdier) 
Calhoun  were  Br.  James  Robert  and  Sarah  (Fickd)  Ver- 
dier, of  Beaufort,  S.  C.  Mrs.  Winter  is  a  woman  of  cul- 
ture, refinement  and  aspiration.  Their  children  are:  (1) 
Nina,  wife  of  James  Steptoe  Pinckard,  Esq.,  an  attorney 
of  Montgomery;  and  (2)  Elizabeth  Eugenia, 
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EDWARD  ALFRED  GRAHAM. 

The  last  whom  we  are  called  to  sketch  is  Edward  Alfred 
GrahaDi.  He  was  born  Oct.  18,  1862,  near  Wetampka, 
then  in  Coosa  county,  Ala.  He  was  the  sou  of  Malcolm 
Daniel  and  Amelia  (Beady)  Graham,  and  the  grandson  of 
John  G.  and  Jean nette  (Smith)  Graham,  and  of  Aaron 
and  Jerasha  (Sims)  Ready.  The  Graham  family  came  to 
America  after  the  battle  of  CuUoden,  one  branch  from  In- 
verary,  Scotland,  and  the  other  from  Ulster,  Ireland,  and 
located  in  North  Carolina.  Its  representatives  are  found 
in  Alabama,  contemporary  with  the  date  of  its  admission 
into  the  Union.  The  Smiths  are  also  of  Scotch  origin, 
and  with  the  Ready s  were  early  seated  in  the  State.  John 
G.  Graham  resided  in  Autauga  county,  and  Aaron  Ready 
at  Wetumpka.  Malcolm  D.  Graham  was  born  in  1826 
educated  at  Transylvania  University,  admitted  to  the  bar, 
clerk  of  the  Alabama  House  of  Representatives,  1858,  re- 
moved to  Henderson,  Tex.,  where  he  was  State  Senator, 
1857,  and  Attorney-General,  1858.  He  entered  the  Con- 
federate service  with  the  rank  of  Colonel,  but  in  1862  was 
elected  to  the  Confederate  Congress.  Returning  to  Ala- 
bama in  1866,  he  practiced  law  in  Montgomery  until  his 
death  in  1878.  It  is  said  of  him  that  he  was  a  ^^superior 
type  of  manhood,  physically,  intellectually,  and  morally, 
and  unites  to  talents  of  a  high  order,  many  excellencies  of 
character". 

The  subject  of  this  sketch,  his  son,  E.  A.  Graham,  re- 
ceived a  thorough  elementary  education,  and  was  prepared 
for  college  by  Dr.  Henry  Tntwiler,  at  his  famous  Greene 
Springs  School.  He  entered  Washington  and  Lee  Univer- 
sity in  1870,  but  two  years  later  he  left  without  gradua- 
tion. Determining  upon  a  career  as  a  lawyer,  he  prepared 
16 
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himself  under  his  father,  and  came  to  the  bar  in  the  city 
of  Montgomery  in  1874.  Although  many  times  in  public 
office  he  continuously  maintained  his  professional  relations, 
and  at  his  death  was  properly  ranked  as  one  of  the  iirst 
lawyers  of  the  A^labamabar.  He  met  all  of  the  varying 
demands  ot  the  mos'  exacting  of  professions.  He  was 
successful  as  an  advocate,  sound  as  a  counsellor,  and  wise 
in  leadership. 

In  1877  Gov.  George  S.  Houston  appointed  him  Clerk 
of  the  Circuit  Court  of  Montgomery  county.  From  this 
time  forward  he  was  often  in  public  life.  He  was  a  mem- 
ber of  the  House  of  Representatives,  1882-88,  and  the 
State  Senate,  188ti-87  and  1888-89.  In  1901  he  was 
chosen  as  one  of  the  Ifour  delegates  from  Montgomery 
county  to  the  Constitutional  Convention  of  that  year. 
His  service  in  that  body  was  noted  for  conservatism  and 
wisdom. 

For  many  years  he  was  a  leader  in  the  municipal  life  of 
Montgomery.  He  was  twice  City  Recorder,  was  elected 
Mayor  in  1889  and  declined  a  recomination,and  was  eight 
years  City  Attorney,  voluntarily  retiring  in  1901.  Among 
notable  municipal  improvements  which  had  their  inception 
in  his  administration,  may  be  mentioned  the  paviug  of  the 
city.  During  the  term  of  his  successor  the  work  was  ac- 
tually begun,  and  Mr.  Graham  laid  on  Commerce  street 
the  first  Belgian  block  put  down  in  Montgomery. 

Mr.  Graham  was  a  Democrat  in  politics,  and  always 
responded  with  promptness  to  the  call  of  his  party.  He 
was  for  some  time  secretary  of  the  State  Democratic  Ex- 
ecutive Committee.  Like  his  ancestors  for  generations, 
he  was  a  Pre3byterian.  Uniting  with  the  First  Presbyte- 
rian Church  of  Montgomery  in  1869,  he  maintained  a 
consistent  membership  for  thirty-five  years.     In    1899  he 
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was  installed  as  a  Deacon,  in  which  sacred  office  he  con- 
tinued to  bis  death.  He  was  prominent  in  many  of  the 
fraternal  organizations  of  the  city,  being  a  leading  and 
useful  member  of  the  Odd  Fellows,  Red  Men,  Knights  of 
Honor,  the  Elks  and  Knights  of  Pythias  He  joined  the  lat- 
ter in  1876,  and  had  held  the  high  posts  of  Grand  Chancel- 
lor, Supreme  Representative,  and  member  of  the  Supreme 
Tribunal,  1894-1903.  In  early  life  he  was  connected  with 
the  Montgomery  Greys,  and  was  at  one  time  the  Captain 
of  the  company.  At  the  time  of  his  death  he  was  the 
senior  member  of  the  law  firm  of  Graham  and  Steiner. 

Mr.  Graham  was  married  Dec.  28,  1876,  at  Eufaula, 
Ala.,  to  Sallie  Clayton,  daughter  of  Dr.  Wm.  Horatio  and 
Mary  Butler  {Shorter}  Thornton.  Dr.  Thornton  was  the 
great  grandson  of  Matthew  Thornton  of  New  Hampshire, 
one  of  the  signers  of  the  Declaration  of  Independence. 
His  wife,  Mary  B.  Shorter,  was  a  sister  of  Gov.  John  Gill 
Shorter,  and  of  Messrs.  Eli,  Reuben,  and  Henry  R.  Shorter, 
all  marked  men  in  Alabama  history.  The  wife  and  five 
children  of  Mr.  Graham  survive  him.  The  latter  are:  (1) 
Amelia,  wife  of  John  Mays  Stokely,  Newport,  Tenn.;  (2) 
Anna,  wife  of  Rev.  Eugene  Lott  Hill,  Eufaula;  (3)  Mary; 
(4)  Edward  Thornton;  and  (5)  Dorothy. 

Mr.  Graham  died  July  1, 1904,  at  his  home  in  Montgom- 
ery, and  is  buried  in  Oakwood  Cemetery. 
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To  amend  Sections  598,599,  600,  f)01,  H03,  605,606  and  610 
of  the  Code  of  Alabama.  Be  it  enacted  by  the  Legis- 
lature of  Alabama  : 

Section  1.  That  Section  598  of  the  Code  of  Alabama 
be,  and  the  same  is  hereby,  amended  so  as  to  read  as  fol- 
lows: The  Alabama  State  Bar  Association,  or  the  Central 
Council  thereof,  has  authority  to  infititute  and  prosecute, 
or  cause  to  be  instituted  and  prosecuted,  in  the  uame  of 
the  State  of  Alabama,  the  proceedings  herein  prescribed 
for  the  suspension  or  removal  of  an  attorney. 

Sec.  2.  That  Section  599  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows:  The  accusa- 
tion must  be  in  writing,  and  when  the  prosecution  is  in- 
stituted by  the  Alabama  State  Bar  Association,  or  the 
Central  Council  thereof,  a  written  statement  signed  by  the 
l^resident  of  said  Association,  or  the  Chairman  of  said 
Council,  and  attested  by  the  Secretary  of  said  Association, 
accompanied  by  written  affidavit  of  any  person  or  pereor.s 
making  charges  for  suspension  or  removal  of  such  attor- 
ney, if  any,  taken  before  any  officer  authorized  by  law  to 
administer  oaths  within  or  out  of  the  State,  setting  forth 
the  facts  upon  which  the  same  may  be  based,  shall  be 
dolivoed  by  the  Secretary  of  said  Association  to  the 
Solicitor  of  the  Circuit  in  which  such  attorney  resides  and 
thereupon,  or  when  the  proceeding  is  taken  by  the  Court 
of  its  own  motion,  the  Solicitor  of  said  Circuit  shall  draw 
up  such  accusation,  citing  the  accused  to  appear  before 
said  Circuit  Court,  or  City  Court,  or  court  of  like  jurisdic- 
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tion,  on  a  day  named  therein,  and  moving  the  court  for 
the  suspension  or  removal  of  such  attorney,  and  have  the 
same  served  by  the  sheriff  of  the  county  of  such  attorney's 
residence,  by  leaving  a  copy  thereof  with  the  accused. 

Sec.  3.  That  Section  600  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows  :  If  the  pro- 
ceedings are  upon  the  information  of  an  individual,  the 
accusation  must  be  in  writing,  setting  forth  the  facts  upon 
which  the  charges  are  based,  verified  by  the  oath  of  such 
individual,  or  some  other  person,  taken  before  any  officer 
authorized  by  law  to  administer  oaths  in  or  out  of  the 
State,  that  such  facts  are  true,  and  must  be  presented  to 
and  filed  in  said  Circuit  Court,  or  City  Court,  or  court  of 
like  jurisdiction,  accompanied  by  security  for  costs  to  be 
approved  by  the  Judge  thereof. 

Sbc.  4.  That  Section  601  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows:  When  the 
accusation  is  made  by  an  individual  the  Circuit  Court,  or 
City  Court,  or  court  of  like  jurisdiction,  must  if  of  opinion 
that  the  accusation  would,  if  true,  furnish  grounds  of  sus- 
pension or  removal  of  such  attorney,  make  an  order  re- 
quiring the  accused  to  appear  and  answer  the  same  at  a 
specified  day  during  that,  or  the  next  term,  or  at  any 
other  time,  when  the  court  can  hear  and  determine  the 
same,  a  copy  of  which,  together  with  a  copy  of  the  accu- 
sation, must  be  served  upon  the  accused;  provided,  that  if 
such  order  is  made,  or  proceedings  are  instituted  by  the 
court  of  its  own  motion,  or  as  provided  by  Section  2  of 
this  Act  ten  days  before  any  term  of  the  court,  or  before 
the  adjournment  thereof,  such  accusation  must  be  made 
returnable  and  be  heard  during  said  term,  unless  contin- 
ued for  good  cause  by  the  court,  upon  such  terms  as  it 
may  impose. 
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Sec.  5.  That  Section  603  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows :  The  accused 
may  answer  such  accusation,  either  by  objecting  in  writing 
to  the  sufficiency  thereof,  or  by  denying  the  truth  of  the 
facts  alleged  or  setting  iorth  the  facts  of  his  defense,  which 
said  answer  as  to  facts,  by  denial  or  otherwise,  must  be  in 
writing,  signed  by  the  accused  and  verified  by  his  oath, 
and  the  accusation,  objections  and  answer  in  said  proceed- 
ings are  hereby  made  of  record  therein  as  in  other  civil 
suits  or  proceedings  in  said  court. 

Sec.  6.  That  Section  H05  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows:  If  the  accused 
pleads  guilty,  or  iails  or  refuses  to  answer  the  accusa- 
tion, the  court  must  proceed  to  judgment  of  suspension  or 
removal;  if  he  answer  the  accusation,  the  court  must  im- 
mediately, or  at  such  time  as  it  may  appoint,  proceed  to 
try  the  same,  either  side  having  the  right  to  demand  a 
trial  by  jury;  if  no  jury  is  demanded,  the  court  in  trying 
the  same  shall  make  and  file  a  statement  of  the  facts  es- 
tablished by  the  evidence,  and  if  a  jury  is  demanded,  the 
jury  must  make  a  special  finding  of  the  facts,  upon  issues 
of  facts  submitted  by  the  court,  and  upon  such  state- 
ment of  facts  by  the  court,  or  special  finding  of  facts 
by  the  jury,  the  court  must  render  judgment  of  acquittal 
or  suspension,  or  removal,  of  the  accused,  as  such  facts 
may  warrant;  provided,  however  that  such  accused  attor- 
ney may  stop  or  prevent  such  prosecution  by  a  surrender 
of  his  license  as  an  attorney  in  all  the  courts  of  the  State 
of  Alabama,  a  record  of  which  surrender  shall  be  made  in 
the  Supreme  Court  of  said  State. 

Sec  7.  That  Section  606  of  said  Code  be,  and  the 
same  is  hereby,  amended  so  as  to  read  as  follows : 
The  proceedings  when  instituted  by  the   court  ol  its  own 
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motion,  or  when  the  written  statement  hereinbefore 
provided  for  has  been  presented  by  the  Alabama  State 
Bar  Association,  or  its  Central  Council,  to  the  Solic- 
itor of  the  Circuit,  in  which  the  accused  resides, 
must  be  conducted  in  the  niime  of  the  State,  and  when 
on  the  information  of  an  individual  in  the  name  of 
the  State  upon  the  information  of  such  person;  and  in  all 
cases  the  Solicitor  of  said  Circuit  shall  appear  and  sustain 
such  accusation,  and  be  responsible  tor  the  faithful  per- 
formance thereof  as  ot  other  official  duties  required  of 
him  by  law;  provided,  however,  that  the  Court  may,  upon 
the  motion  of  said  Solicitor,  and  upon  good  cause  shown, 
at  any  time  require  said  The  Alabama  State  Bar  Associa^ 
tion  to  give  security  for  the  costs  of  such  proceedings  to 
be  approved  by  the  Court  within  ten  days  from  notice  to 
the  Secretary  of  said  Association,  by  said  Solicitor,  ahd 
the  hearing  ot  said  cause  shall  be  postponed  for  that  time, 
unless  such  security  shall  be  sooner  given. 

Sec.  8.  That  Section  610  of  said  Code  be,  and  the 
same  is  hereby,  amended  so  that  the  same  shall  read  as 
follows  :  Either  party  may  appeal  to  the  Supreme  Court 
from  any  adverse  judgment  rendered  by  said  Circuit  Court, 
City  Court,  or  court  of  like  jurisdiction,  in  said  proceed- 
ing at  any  time  within  thirty  days  after  such  judgment,  in 
the  manner  now  prescribed  by  law  for  appeals  in  civil 
cases,  and  may  reserve  by  bill  of  exceptions  any  (juestion 
proper  to  be  reserved  in  civil  causes  and  the  judgment 
rendered  in  said  proceeding,  and  the  Supreme  Court  may 
affirm,  modiiy  or  reverse  such  judgment,  or  render  such 
judgment  in  such  proceeding  as  the  Circuit  Court,  City 
Court,  or  court  of  like  jurisdiction,  should  have  rendered. 

Sec.  p.  Whenever  any  disagreement  or  controversy 
arises  between  an  attorney  at  law   and    any    other  person. 
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respecting  the  amoant  of  the  compensation  to  which  he  is 
entitled  by  contract  or  otherwise,  and  his  retention  of  the 
same  out  of  any  fands  inbis  bauds,  such  attorney  may  by 
motion  in  the  Circuit  Court,  City  Court,  or  court  of  like 
jurisdiction,  of  the  county  of  his  residence  of  which  soch 
other  person  shall  have  notice,  obtain  an  order  of  said 
court  that  a  certain  amount  is  due  him  under  such  con- 
tract, or  would  be  reasonable  compensation  for  his  servi- 
ces, and  when  such  motion  is  made  and  order  obtained, 
such  attorney  shall  not  be  subject  to  prosecution,  suspen- 
sion or  removal  under  this  act,  or  other  penalty  therefor; 
but  nothing  herein  contained  shall  affect  or  destroy  any 
civil  action  to  which  any  person  would  be  entitled  against 
such  attorney  respecting  the  same  or  any  criminal  prose- 
cution to  which  the  accused  would  be  otherwise  liable. 

Sec.  10.  All  laws  and  parts  of  laws  in  conflict  with  thi» 
act  are  hereby  repealed. 

Approved  Oct.  3, 1903. 
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The  purity  and  efELciency  of  jadicial  adminiBtration, 
ifhich  uDder  our  Byetem,  is  largely  governmental  itaelf, 
depend  aB  much  upon  the  character,  conduct  and  de- 
meanor of  attorneys  in  this  great  trust,  as  upon  the  fidelity 
and  learning  of  courts,  or  the  honesty  and  intelligence  of 
juries. 

''There  is  perhaps  no  profession  after  that  of  the  sacred 
ministry,  in  which  a  higti-tonea  morality  is  more  impera- 
tively necessary  than  that  of  the  law.  There  is  certainly 
without  any  exception,  no  profession  in  which  so  many 
temptations  beset  the  path  to  swerve  from  the  lines  of 
strict  integrity;  in  which  so  many  delicate  and  difficult 
questions  of  duty  are  constantly  arising.  There  are  pit- 
falls and  mantraps  at  every  step,  and  the  mere  youth,  at 
the  very  outset  of  his  career,  needs  often  the  prudence  and 
self-denial,  as  well  as  the  moral  courage,  which  belongs 
commonly  to  riper  years.  High  moral  principle  is  the  only 
safe  guide;  the  only  torch  to  light  his  way  amidst  darkness 
and  abstruction." — Sharswood. 

A  comprehensive  summary  of  the  duties  specifically  en- 
joined by  law  upon  attorneys,  which  they  are  sworn  "not 
to  violate,"  is  found  in  section  791  of  the  Code  of  Alabama. 

Theee  duties  are : 

"First — To  support  the  Constitution  and  laws  of  this 
State  and  the  United  States. 

"Second — To  maintain  the  respect  due  to  courts  of  jus- 
tice and  judicial  officers. 

"Third — To  employ  for  the  purpose  of  maintaining  the 
causes  confided  to  them,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judges  by  any 
arti&«e  or  false  statement  of  the  law. 
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"Fourth — To  maintain  inviolate  the  confidence,  and  at 
every  peril  to  themselves,  to  preserve  the  secrets  of  their 
clients. 

"Fifth — To  abstain  from  all  offensive  personalities,  and 
to  advance  no  tact  prejudicial  to  the  honor  or  reputation 
of  a  party  or  a  witness,  unless  required  by  the  justice  of 
the  cause  with  which  they  are  charged. 

"Sixth — To  encourage  neither  the  commencement  nor 
continuance  of  an  action,  proceeding  from  any  motive  of 
passion  or  interest. 

"Seventh — Never  to  reject,  for  any  consideration  personal 
to  themselves,  the  cause  of  the  defenseless  and  oppressed." 

No  rule  will  determine  an  attorney's  duty  in  the  varying 
phases  .of  every  case.  What  is  right  and  proper  must,  in 
the  absence  of  statutory  rules  and  an  authoritative  code,  be 
ascertained  in  view  of  the  peculiar  facts,  in  the  light  of 
conscience,  and  the  conduct  of  honorable  and  distinguished 
attorneys  in  similar  cases,  and  by  analogy  to  the  duties 
enjoined  by  statute,  and  the  rules  of  good  neighborhood. 

The  following  general  rules  are  adopted  by  the  Alabama 
State  Bar  Association  for  the  guidance  of  its^members  : 
Duties  of  Attorneys  to  Courts  and  Judicial  Officers. 

1. — The  respect  enjoined  by  law  for  courts  and  judicial 
officers  is  exacted  for  the  sake  of  the  office,  and  not  for  the 
individual  who  administers  it.  Bad  opinion  of  the  incum- 
bent, however  well  founded,  can  not  excuse  the  withhold- 
ing  of  the  respect  due  the  office,  while  administering  its 
functions. 

2. — The  proprieties  of  the  judicial  station,  in  a  great 
measure,  disable  the  judge  from  defending  himself  against 
strictures  upon  his  official  conduct.  For  this  reason,  and 
because  such  criticisms  tend  to  impair  public  confidence  in 
the  administration  of  justice,  attorneys  should,  as  a  rule, 
refrain  from  published  criticism  of  judicial  conduct,  espe- 
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cially  in  leference  to  causes  in  which  they  have  been  of 
oouDsel,  otherwise  than  in  courts  of  review,  or  when  the 
conductof  a  judge  is  necessarily  involved  in  determining 
his  removal  from  or  continuance  in  office. 

8. — Marked  attention  and  unusual  hospitality  to  a  judge, 
when  the  relation  of  the  parties  are  such  that  they  would 
not  otherwise  be  extended,  subject  both  judge  and  attor- 
neys to  misconstruction,  and  should  be  seduously  avoided. 
A  self-respecting  independence  in  the  discharge  of  the 
attorney's  duties,  which  at  the  same  time  does  not  with- 
hold the  courtesy  and  respect  due  the  judge's  station,  is  the 
only  just  toundation  for  cordial  personal  and  official  rela- 
tions between  bench  and  bar.  All  attempts  by  means 
beyond  these  to  gain  special  personal  consideration  and 
fiavor  of  a  judge  are  disreputable. 

4. — Courts  and  judicial  officers,  in  their  rightful  exercise 
of  their  functions,  should  always  receive  the  support  and 
countenance  of  attorneys  against  unjust  criticism  and  pop- 
ular clamor;  and  it  is  an  attorney's  duty  to  give  them  his 
moral  support  in  all  proper  ways,  and  particularly  l)y 
setting  a  good  example  in  his  own  person  of  obedience  to 
law. 

5. — The  utmost  candor  and  fairness  should  characterize 
the  dealings  of  attorneys  with  the  courts  and  with  each 
other.  Knowingly  citing  as  authority  an  overruled  case,  or 
treating  a  repealed  statute  as  in  existence — knowingly  mis- 
quoting the  languageof  a  decision  or  text-book — knowingly 
misqupting  the  contents  of  a  paper,  the  testimony  of  a  wit- 
ness, or  the  language  or  argument  of  opposite  counsel — ^ 
offering  evidence  which  it  is  known  the  com  t  must  reject  as 
illegal,  to  get  it  before  the  jury,  under  the  guise  of  arguing 
its  admissibility — and  all  kindred  practices — are  deceits 
and  evasions  unworthy  of  attorneys. 

Purposely  concealing  or  withholding  in  the  opening  argu- 
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ment,  poeitionB  intended  finally  to  be  relied  on,  in  order  that 
opposite  counsel  may  not  discass  them,  is  unprofessional. 
Courts  and  juries  look  with  disfavor  on  such  practices,  and 
are  quick  to  suspect  the  weakness  of  the  cause  which  has 
need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evidence, 
and  other  questions  of  law,  counsel  should  carefully  re- 
frain from  "side-bar"  remarks  and  sparring  discourse,  to 
influence  the  jury  or  bystanders.  Personal  colloquies  be- 
tween counsel  tend  to  delay,  and  promote,  unseemly 
wrangling,  and  ought  to  be  discouraged. 

6. — Attorneys  owe  to  the  courts  and  the  public  whose 
business  the  courts  transact,  as  well  as  to  their  own  clients, 
to  be  punctual  in  attendance  on  their  causes;  and  whenever 
an  attorney  is  late  he  should  apologize  or  explain  his  ab- 
sence. 

7. — One  side  must  always  lose   the   cause;  and  it  is  not 
wise,  nor  respectful  to  the  court,  for  attorneys  to  display 
temper  because  of  an  adverse  ruling. 
Duties  of  Attorneys  to  Each  Other ^  to  Clients  and  the  Public. 

8. — An  attorney  should  strive  at  all  times,  to  uphold 
the  honor,  maintain  the  dignity,  and  promote  the  useful- 
ness of  the  profession;  for  it  is  so  interwoven  with  the 
administration  of  justice  that  whatever  redounds  to  the 
good  of  one  advances  the  other;  and  the  attorney  thus 
discharges,  not  merely  an  obligation  to  his  brothers,  but  a 
high  duty  to  the  State  and  his  fellow-man. 

9. — An  attorney  should  not  speak  slightingly  or  dispar- 
agingly of  his  profession,  or  pander  in  any  way  to  unjust 
popular  prejudices  against  it;  and  he  should  scrupulously 
refrain  at  all  times,  and  in  all  relations  of  life,  from 
availing  himself  of  any  prejudice  or  popular  misconcep- 
tion against  lawyers,  in  order  to  cany  a  point  against  a. 
brother  attorney. 
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10. — Nothing  has  been  more  potential  in  creating  and 
pandering  to  popular  prejudice  against  lawyers  as  a  class, 
and  in  withholding  from  the  profession  the  full  measure 
of  public  esteem  and  contidence  which  belong  to  the 
proper  discharge  of  its  duties,  than  the  false  claim,  often 
set  up  by  the  unscrupulous  in  defense  of  questionable 
transactions,  that  it  is  an  attorney's  duty  to  do  everything 
to  succeed  in  his  client's  cause. 

An  attorney  "owes  entire  devotion  to  the  interest  ot  his 
client,  warm  zeal  in  the  maintenance  and  defense  of  his 
cause,  and  the  exertion  of  the  utmost  skill  and  ability," 
to  the  end  that  nothing  may  be  taken  or  withheld  from 
him,  save  by  the  rules  of  law,  legally  applied.  No  sac- 
rifice or  peril,  even  to  loss  of  life  itself  can  absolve  from 
the  fearless  discharge  of  this  duty.  Nevertheless,  it  is 
steadfastly  to  be  borne  in  mind  that  the  great  tiOist  is  to 
be  performed  within  and  not  without  the  bounds  of  the 
law  which  creates  it.  The  attorney's  office  does  not  de- 
stroy man's  accountability  to  ihe  Creator,  or  loosen  the 
duty  of  obedience  to  law,  and  the  obligation  to  his  neigh- 
bor; and  it  does  not  permit,  much  less  demand,  violation 
of  law,  or  any  manner  of  fraud  or  chicanery,  for  the  cli- 
ent's sake. 

11. — Attorneys    should    fearlessly   expose    before    the 
proper  tribunals  corrupt  or   dishonest  conduct  in  the  pro- 
fession ;  atid  there  should    never    be   any  hesitancy  in  ac 
cepting  employment  against  an  attorney  who  has  wronged 
his  client. 

12. — An  attorney  appearing  or  continuing  as  private 
counsel  in  the  prosecution  for  a  crime  of  which  he  believes 
the  accused  innocent,  forswears  himself.  The  State's  at- 
torney is  criminal,  if  he  presses  for  a  conviction,  when 
upon  the  evidence  he  believes  the  prisoner  innocent.  If 
the  evidence  is  not  plain  enough   to  justify  a  nolle  pros.^  a 
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public  prosecutor  should  submit  the  case,  with  such  com- 
ments as  are  pertinent,  accompanied  by  a  candid  statement 
of  his  own  doubts. 

13. — An  attorney  cannot  reject  the  defense  of  a  person 
accused  of  a  criminal  ottense,  because  he  knows  or  believes 
him  guilty.  It  is  his  duty  by  all  fair  and  honoraole  means 
to  present  such  defenses  as  the  law  of  the  land  permits,  to 
the  end  that  no  one  may  be  deprived  of  life  or  liberty,  but 
by  due  process  of  law. 

14. — An  attorney  must  decline  in  a  civil  cause  to  con- 
duct a  prosecution,  when  satisfied  that  the  purpose  is 
merely  to  harrass  or  injure  the  opposite  party,  or  to  work 
oppression  and  wrong. 

16. — It  is  bal  practice  for  an  attorney  to  communicate 
or  argue  privately  with  the  judge  as  to  the  merits  of  his 
cause.  ^ 

16. — Newspaper  advertisements,  circulars,  and  business 
cards,  tendering  professional  services  to  the  general  pub- 
lic, are  proper;  but  special  solicitation  of  particular  indi 
viduali  to  become  clients  ought  to  be  avoided.  Indirect 
advertisement  for  business,  by  furnishing  or  inspiring  ed- 
itorials or  presd  notices,  regarding  causes  in  which  the 
attorney  takes  part,  the  manner  in  which  they  are  con- 
ducted, the  importance  of  his  position,  the  magnitude  of 
the  interests  involved,  and  all  other  like  self-laudation,  is 
of  evil  tendency,  and  wholly  unprofessional. 

17. — Newspaper  publications  by  an  attorney  as  to  the 
merits  of  pending  or  anticipated  litigation,  call  forth  dis- 
cussion and  reply  from  the  opposite  party,  tend  to  prevent 
a  fair  trial  in  the  courts,  and  otherwise  prejudice  the  due 
administration  of  justice.  It  requires  a  strong  case  to  jus- 
tify such  publications;  and  when  proper,  it  is  unprofes- 
sional to  make  them  anonymously. 

18. — When  an  attorney  is  a  witness  for  his  client  except 
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as  to  formal  matters,  such  as  the  attestation  or  custody  of 
au  instrumeut  and  the  like,  he  should  leave  the  trial  or 
the  cause  to  other  counsel.  Except  when  essential  to 
the  ends  of  justice,  an  attorney  should  scrupulously  avoid 
testifying  in  court  in  behalf  of  his  client,  as  to  any  matter. 

19 — The  same  reasons  which  make  it  improper  in 
general  for  an  attorney  to  testify  for  his  client,  apply  with 
greater  force  to  assertions,  sometimes  made  by  counflel  in 
argument,  of  personal  belief  in  the  client's  innocence  or 
the  justice  of  his  cause.  If  such  assertions  are  habitually 
made  they  lose  all  force  and  subject  the  attorney  to  false- 
hoods; while  the  failure  to  make  them  in  particular 
cases  will  often  be  esteemed  a  tacit  admission  of  belief  of 
the  client's  guilt,  or  the  weakness  of  his  cause. 

20. — It  is  indecent  to  hunt  up  defects  in  titles  and  the 
like  and  inform  thereof,  in  order  to  be  employed  to  bring 
suit;  or  to  seek  out  a  person  supposed  to  have  a  cause  of 
action,  and  endeavor  to  get  a  fee  to  litigate  about  it. 
Except  where  ties  of  blood,  relationship  or  trust,  make  it 
an  attorney's  duty,  it  is  unprofessional  to  volunteer  advice 
to  bring  a  lawsuit.  Stirring  up  strife  and  litigation  is  for- 
bidden by  law,  and  disreputable  in  morals. 

21. — Communications  and  confidence  between  client  and 
attorney  are  the  property  and  secrets  of  the  client,  and  ctxu 
not  be  divulged,  except  at  his  instance;  even  the  death  of 
the  client  does  not  absolve  the  attorney  from  his  obligation 
of  secrecy. 

22. — The  duty  not  to  divulge  the  secrets  of  clients  ex- 
tend further  than  mere  silence  by  the  attorney,  and  forbids 
accepting  retainers  or  employment  afterwards  from  others 
involving  the  client's  interests,  in  the  matters  about  which 
the  confidence  was  reposed.  When  the  secrets  or  confi- 
dence of  a  former  client  may  be  availed  of  or  be  mate- 
rial, in  a    subsequent  suit,   as  the  basis  of  any  judgment 
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which  may  iDJuriously  aftect  hia  rights,  the  attorney  can- 
not appear  in  such  cause,  without  the  consent  of  his  former 
client. 

23 — An  attorney  can  nevei  attack  an  instrument  or  paper 
drawn  by  him  for  any  infirmity  apparent  on  its  face;  nor  for 
any  other  cause  where  confidence  has  been  reposed  as  to 
the  facts  concerning  it.  Where  the  attorney  acted  as  a  mere 
conveyancer,  and  was  not  consulted  as  to  the  facts,  and 
unknown  to  him,  the  transaction  amounted  to  a  violation 
of  the  criminal  laws  be  may  assail  it  on  that  ground,  in 
suits  between  third  persons,  or  between  parties  to  the 
instrument  and  strangers. 

24. — An  attorney  openly,  and  in  his  true  character,  may 
render  purely  professional  services  before  committees  re- 
garding proposed  legislation,  and  in  advocacy  of  claims 
before  departments  of  the  government,  upon  the  same 
principle  of  ethics  which  justify  his  appearance  before  the 
courts;  but  it  is  immoral  and  illegal  for  an  attorney  so 
engaged  to  conceal  his  attorneyship,  or  to  employ  secret 
personal  solicitations,  or  to  use  means  other  than  those  ad- 
dressed to  the  reason  and  understanding,  to  influence  action. 

25. — An  attorney  can  never  represent  conflicting  inter- 
ests in  the  same  suit  or  transaction,  except  by  express  con- 
sent of  all  so  concerned,  with  full  knowledge  of  the  facts. 
Even  then  such  a  position  is  embarrassing,  ani  ought  to  be 
avoided.  An  attorney  represents  conflicting  interests  within 
the  meaning  of  this  rule,  when  it  is  his  duty,  in  behalf  of 
one  of  his  clients  to  contend  for  that  which  duty  to  other 
clients  in  the  transaction  requires  him  to  oppose. 

26. — ''It  is  not  a  desirable  professional  reputation  to  \iv% 
and  die  with — that  of  a  rough  tongue,  which  makes  a  man 
to  be  sought  out  and  retained  to  gratify  the  malevolent 
feeling  of  a  suitor,  in  hearing  the  other  side|well  lashed 
and  villified." 
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27. — An  atto^rney  is  under  do  obligation  to  minister  to 
the  malevolence  or  prejudices  of  a  client  in  the  trial  or 
conduct  of  a  cause.  The  client  cannot  be  made  the  keeper 
of  the  attorney's  conscience  in  professional  matters.  He 
cannot  demand  as  of  right  that  \i\b  attorney  shall  abuse 
tlie  opposite  party  or  indulge  in  offensive  personalities. 
The  attorney  under  ihe  solemnity  of  his  oath,  must  deter- 
mine for  himself  whether  such  a  course  is  essential  to  the 
ends  of  justice  and  therefore  justifiable. 

28. — Clients  and  not  their  attorneys  are  the  litigants; 
and  whatever  maybe  the  ill-feeling  existing  between  clients, 
it  is  unprofessional  for  attorneys  to  partake  of  it  in  iheir 
conduct  an  1  demeanor  to  each  other,  or  to  suitors  in  the  case. 

29. — In  the  conduct  of  litigation  and  the  trial  of  causes, 
the  attorneys  should  try  the  merits  of  the  cause,  and  not 
try  each  other.  It  is  not  proper  to  allude  to,  or  comment 
upon  the  personal  history,  or  mental  or  physical  peculiar- 
ities or  idiosyncracies  of  opposite  counsel.  Personalities 
should  always  be  avoided,  and  the  utmost  courtesy  always 
extended  to  an  honorable  opponent. 

30.  ~As  to  incidental  matters  pending  the  trial,  not  affect- 
iug  the  merits  of  the  case,  or  working  substantial  preju- 
dice to  the  rights  of  the  client,  such  as  forcing  the  oppo- 
site attorney  to  trial  ^hen  he  is  under  affiiction  or  bereave- 
ment; forcing  the  trial  on  a  particular  day  to  the  serious 
injury  of  the  opposite  attorney,  when  no  harm  will  result 
from  a  trial  at  a  difterent  time;  the  time  allowed  for 
signing  a  bill  ot  exceptions,;croB8iDg  interrogatories,  and  the 
like;  the  attorney  must  be  allowed  to  judge.  No  client  has 
a  right  to  demand  that  his  attorney  shall  be  illiberal  in  such 
matters,  or  that  he  should  do  anything  therein  repugnant  to 
his  own  sense  of  honor  and  propriety;  and  if  such  a  course 
is  insisted  on,  the  attorney  should  retire  from  the  cause. 
16 
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31. — Where  an  attorney  has  more  than  one  regular  client, 
the  oldest  client  in  the  absence  of  some  agreement  should 
have  the  preference  of  retaining  the  attorney  as  against 
his  other  clients  in  litigation  between  them. 

32. — The  miscarriages  to  which  justice  is  subject,  and 
the  uncertainty  of  predicting  results,  admonish  attorneys 
to  beware  of  bold  and  contident  assurances  to  clients,  espe- 
cially where  the  employment  depends  upon  the  assurance, 
and  the  case  is  not  plain. 

33. — Prompt  preparation  for  trial,  punctuality  in  answer- 
ing letters  and  keeping  engagements,  are  due  from  an 
attorney  to  his  client,  and  do  much  to  strengthen  their 
confidence  and  friendship. 

34. — An  attorney  is  in  honor  bound  to  disclose  to  the 
client  at  the  time  of  the  retainer,  all  the  circumstances  of 
his  relation  to  the  parties,  or  interest  or  connection  with 
the  controversy,  which  might  justly  influence  the  client  in 
the  selection  of  his  attorney.  He  must  decline  to  appear 
in  any  cause  where  his  obligation  or  relations  to  the  oppo- 
site parties  will  hinder  or  seriously  embarrass  the  full  and 
fearless  discharge  of  all  his  duties. 

35. — An  attorney  should  endeavor  to  obtain  full  knowl- 
edge of  his  client's  cause  before  advising  him,  and  is  bound 
to  give  him  a  candid  opinion  of  the  mcfrits  and  probable  re.- 
sult  ot  his  cause.  When  the  controversy  will  admit  of  it,  he 
ought  to  seek  to  adjust  it  without  litigation,  if  practicable. 

36. —  Where  an  attorney,  during  the  existence  of  a  rela- 
tion, has  lawfully  made  an  agreement  which  binds  his  cli- 
ent, he  cannot  honorably  refuse  to  give  the  opposite  party 
evidence  of  the  agreement,  because  of  his  subsequent  dis- 
charge or  instructions  to  that  eflect  by  his  former  client. 

37. — Money  or  other  trust  property  coming  into  the  pos- 
session of  the  attorney  should  be  promptly  reported,  and 
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never  commingled  with  his  private  property  or  used  by 
hira,  except  with  the  client's  knowledge  and  consent. 

38. — Attorneys  should,  as  far  as  possible,  avoid  becom- 
ing either  borrowers  or  creditors  of  their  clients;  and  they 
ought  scrupulously  to  refrain  from  bargaining  about  the 
subject  matter  of  their  litigation,  so  long  as  the  relation  of 
attorney  and  client  continues. 

39. — Natural  solicitude  of  clients  often  prompts  them  to 
offer  assistance  of  additio.ial  counsel.  This  should  not  be 
met.  as  it  sometimes  is,  as  evidence  of  want  of  confidence; 
but  after  advising  frankly  with  the  client,  it  should  be  left 
to  his  determination. 

40. — Important  agreements  affecting  the  rights  of  cli- 
ents should,  as  far  as  possible,  be  reduced  to  writing,  but 
it  is  dishonorable  to  avoid  performance  of  an  agreement 
fairly  oiade,  because  not  reduced  to  writing,  as  required  by 
rules  of  court. 

41. — An  attorney  should  not  ignore  known  customs  or 
practice  of  the  bar  or  of  a  particular  court,  even  when  the 
law  permits,  without  giving  opposing  counsel  timely  notice. 

42.  --An  attorney  should  not  attempt  to  compromise 
with  the  opposite  party,  without  notifying  his  attorney,  if 
practicable. 

43. — When  attorneys  jointly  associated  in  a  cause  cannot 
agree  as  to  any  matter  vital  to  the  interest  of  the  client, 
the  course  to  be  pursued  should  be  left  to  his  determina- 
tion. The  client's  decision  should  be  cheerfully  acquiesced 
in  unless  the  nature  of  the  difference  makes  it  impractica- 
ble for  the  attorney  to  co-operate  heartily  and  effectively; 
in  which  event,  it  is  his  duty  to  ask  to  be  discharged. 

44. — An  attorney  coming  into  a  cause  in  which  others 
are  employed,  should  give  notice  as  soon  as  practicable^ 
and  ask  for  a  conference,  and  if  the  association  is  objec- 
tionable to  the   attorney  already   in  the   cause,  the  other 
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attorney  should  decline  to  take  part,  unless  the  first  attor- 
ney is  relieved. 

45. — An  attorney  ought  not  to  engage  in  discussion  or 
arguments  about  the  merits  of  the  case  with  the  opposite 
party,  without  notice  to  his  attorney. 

46. — Satisfactory  relations  between  attorney  and  client 
are  best  preserved  by  a  frank  and  explicit  understanding 
at  the  outset,  as  to  the  amount  of  the  attorney's  compen- 
sation; and  where  it  is  possible,  this  should  always  be  agreed 
on  in  advance. 

47. — In  general  it  is  better  to  yield  something  to  a  cli- 
ent's dissatisfaction  at  the  amount  of  the  fee,  though  the 
sum  be  reasonable,  than  to  engage  in  a  law  suit  to  justify 
it,  which  ought  always  to  be  avoided,  except  as  a  last  re- 
sort, to  prevent  imposition  or  fraud. 

48.— Men,  as  a  rule,  overestimate  rather  than  under 
value  the  worth  of  their  services,  and  attorneys  in  fixing 
their  fees  should  avoid  charges  which  unduly  magtiify  the 
value  of  their  advice  and  services,  as  well  as  those  which 
practically  lelittle  them.  A  client's  ability  to  pay  can 
never  justify  a  charge  for  more  than  the  service  is  woith; 
though  his  poverty  may  require  a  les«  charge  in  many  in- 
stances, and  sometimes  none  at  all. 

49 — An  attorney  may  charge  a  regular  client,  who  en- 
trusts him  with  all  his  business,  less  for  a  particular  ser- 
vice than  he  would  charge  a  casual  client  for  like  services. 
The  element  of  uncertainty  of  compensation  where  a  con- 
tingent fee  is  agreed  on,  justifies  higher  oharges  than 
where  compensation  is  assured. 

50. — In  fixing  fees  the  following  elements  should  be 
considered :  First.  The  time  and  labor  required,  the 
novelty  and  difficulty  of  the  questions  involved,  and  the 
skill  requisite  to  properly  conduct  the  cause.  2d.  Whether 
the  particular  case  will  debar  the  attorney's  appearance  for 
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others  in  cases  likely  to  arise  out  of  the  transaction,  and  in 
which  there  is  a  reasonable  expectation  that  the  attorney 
would  otherwise  be  employed;  and  herein  of  the  loss  of 
other  business  while  employed  in  the  particular  case,  and 
the  antagonism  with  other  clients  growing  out  of  the  em- 
ployment 8d.  The  customary  charges  of  the  bar  fpr 
similar  services.  4th.  The  real  amount  involved  and  the 
benefit  resulting  from  the  services.  5th.  Whether  the 
compensation  was  contingent  or  assured.  6th.  Is  the 
client  a  regular  one,  retaining  the  attorney  in  all  his  bus- 
iness ?  No  one  of  these  considerations  is  U\  itself  controll- 
ing. They  are  mere  guides  in  ascertaining  what  the 
service  was  really  worth ;  and  in  fixing  the  amount  it 
should  never  be  forgotten  that  the  profession  is  a  branch 
of  the  administration  of  justice  and  not  a  mere  money 
getting  trade. 

51. — Contingent  fees  may  be  contracted  for ;  but  they 
lead  to  many  abuses,  and  certain  compensation  is  to  be 
preferred. 

52. — Casual  and  slight  services  should  be  lendered 
wishout  charge  by  one  attorney  to  another  in  his  personal 
cause ;  but  when  the  service  goes  beyond  this,  an  attorney 
may  be  charged  as  other  clients.  Ordinary  advice  and 
services  to  the  family  of  a  deceased  attorney  should  be 
rendered  without  charge  in  most  instances;  and  where  the 
circumstances  make  it  proper  to  charge,  the  fees  should 
generally  be  less  than  in  cases  of  other  clients. 

58. — Witnesses  and  suitors  should  hd  treated  with  fair- 
ness and  kindness  When  essential  to  the  ends  of  justice 
to  arraign  their  conduct  or  testimony,  it  should  be  done 
without  vilification  or  unnecessary  harshness.  Fierceness 
of  manner  and  uncivil  behavior  can  add  nothing  to  the 
truthful  dissection  of  a  false  witness's  testimony  and  often 
rob  deserved  strictures  of  proper  weight. 
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54. — It  18  the  duty  of  the  court  and  its  officers  to  pro- 
vide for  the  comfort  of  jurors.  Displaying  special  concern 
for  their  comfort,  and  volunteering  to  ask  favors  for  them, 
while  they  are  present — such  as  frequent  motions  to  ad- 
journ trials,  or  take  a  recess,  solely  on  the  ground  of  the 
jury's  fatigue,  or  hunger,  and  uncomfortableness  of  their 
seats,  or  the  court  room,  and  the  like — should  be  avoided. 
Such  intervention  of  attorneys,  when  proper,  ought  to  be 
had  privately  with  the  court ;  whereby  there  will  be  no 
appearance  of  fawning  upon  the  jury,  nor  ground  for  ill- 
feeling  of  the  jury  towards  the  court  or  opposite  counsel, 
if  such  requests  are  denied.  For  like  reasons,  one  attor- 
ney should  never  ask  another  in  the  presence  of  the  jury, 
to  consent  to  its  discharge  or  dispersion;  and  when  such  a 
request  is  made  by  the  court,  the  attorneys,  without  indi- 
cating their  preference,  should  ask  to  be  heard  after  the 
jury  withdraws. 

55 — An  attorney  ought  never  to  converse  privately  with 
jurors  about  the  case;  and  must  avoid  all  unnecessary 
communication,  even  as  to  matters  foreign  to  the  cause, 
both  before  and  during  the  trial.  Any  other  course,  no 
matter  how  blameless  the  attorney's  motives,  gives  color  to 
the  imputing  evil  designs,  and  often  leads  to  scandal  in  the 
administration  of  justice. 

56. — An  attorney  assigned  as  counsel  for  an  indigent 
prisoner  ought  not  to  ask  to  be  excused  for  any  light 
cause,  and  should  always  be  a  friend  to  the  defenceless  and 
oppressed 
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ARTICLE   I. 

The  object  of  the  ABBOciation  shall  be  to  advance  the 
Bcienee  of  Jarisprudence,  promote  the  Administration  of 
justice  throughout  the  State,  uphold  the  honor  of  the 
the  profession  of  the  law,  and  establish  cordial  intercourse 
among  the  membere  of  the  Bar  of  Alabama.  This  Asso- 
ciation shall  be  known  as  "The  Alabama  State  Bar  Asso- 
ciation." 

ARTICLE   II. 

Any  person  shall  be  eligible  to  membership  in  this 
Association  who  shall  be  a  member  of  the  Bar  of  the  State 
in  good  standing,  and  who  shall  also  be  nominated  as 
hereinafter  provided. 

ARLICLE    III. 

The  officers  of  this  Association  shall  consist  of  one 
President,  fi^e  Vice-Presidents,  a  Secretary,  a  Treasurer, 
a  Central  Council,  and  an  Executive  Committee,  which 
Committee  shall  be  composed  of  five  members,  one  of  whom 
shall  be  the  Secretary  and  Treasurer  of  the  Association. 

Each  of  these  officers,  council  and  committee,  shall  be 
elected  at  each  annual  meeting  by  the  Association  for  the 
year  next  ensuing,  but  the  same  person  shall  not  be  elected 
President  two  years  in  succession.  All  such  elections  shall 
be  by  ballot.  The  officers  elected  shall  hold  office  until 
their  successors  are  elected  and  qualified  according  to  tlie 
Constitution  and  By-Laws. 
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ARTICLE    IV. 

The  Central  Council  shal!  consist  of  five  members,  and 
shall  be  at  all  times  an  advisory  board  for  consultation  and 
conference  when  called  on  for  that  purpose  by  the  Presi- 
dent or  any  Vice-President  who  may  for  the  time  being 
be  acting  as  President. 

ARTICLE    V. 

The  President,  by  and  with  the  advice  and  consent  of 
the  Central  Council,  may  establish  a  Local  Council  in  any 
county  of  this  State  by  issuing  a  warrant  to  that  effect, 
naming  therein  the  persons  composing  such  Local  Council. 
Each  Local  Council  shall  consist  of  not  less  than  three  nor 
more  than  seven  members.  No  person  shall  be  eligible  to 
appointment  as  a  member  of  any^Local  Council  who  is  not 
at  the  time  a  member  of  this  Association. 

ARTICLE   VI. 

The  Central  Council  and  Local  Councils  shall  have  full 
power  to  nominate  applicants  to  become  members  of  this 
Association. 

ARTICLE    VII. 

Each  member  shall  pay  five  dollars  to  the  Treasurer  as 
annual  dues,  and  no  person  shall  be  qualified  to  exercise 
any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-Laws.  Members  shall  be  en- 
titled to  receive  all  publications  of  the  Association  free  of 
charge.  One  year's  annual  dues  shall  be  paid  in  advance 
by  each  member  at  the  time  of  his  election. 
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ARTICLE    VIII. 

By-Law8  may  be  adopted  at  any  annual  meeting  of  the 
ABBociation  by  a  majority  of  the  members  present. 

ARTICLE   IX. 

The  following  committees  shall  be  annually  appointed 
by  the  President  for  the  year  ensuing,  and  shall  consist  of 
five  members  each. 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 
8.     On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

6.  On  Correspondence. 

7.  On  Legislation. 

8.  On  Local  Bar  Associations. 

A  majority  of  the  members  of  any  committee,  or  of  the 
Central  Council  who  may  be  present  at  any  meetiqg  of  such 
committee  or  council,  shall  constitute  a  quorum  for  the 
purposes  of  such  meeting.  Vacancies  in  any  office  pro- 
vided for  by  this  Constitution  sha.l  be  filled  by  appointment 
by  the  President,  and  the  appointees  shall  hold  office  until 
the  next  meeting  of  the  Association. 

ARTICLE   X. 

The  Central  Council  and  Executive  Committee  shall 
each  perform  such  duties  as  may  be  assigned  to  them  by 
the  President,  or  as  may  be  defined  by  the  By-Laws,  except 
as  herein  otherwise  directed. 

ARTICLE   XI. 

This  Association   shall  meet  annually  at  such  time  and 
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place  as  the  Executive  Committee  may  determine,  and 
those  preseat  at  sacb  meeting  shall  constitate  a  quoram- 
The  Executive  Committee  shall  require  thirty  days'  notice 
of  the  time  and  place  of  meeting,  by  publication  in  a  news- 
paper, to  be  given;  which  publication  shall  be  made  by 
the  Secretary. 

ARTICLE   XIL 

The  President  shall  open  each  annual  meeting  of  the 
Association  with  an  address  in  which  he  shall  communi- 
cate the  most  noteworthy  changes  in  statute  law  on  points 
of  general  interest  made  in  the  several  States  and  by  Con- 
gress during  the  preceding  year. 

ARTICLE  xm. 

The  Constitution  may  be  altered  or  amended  by  a  vote 
of  three-fourths  of  the  members  present  at  any  annual 
meeting,  but  no  such  change  shall  be  made  at  any  meeting 
at  which  less  than  thirty  members  are  present. 

ARTICLE    XIV. 

Each  Local  Council  shall  perform  such  duties  as  it  may 
be  called  upon  to  perform  by  the  President,  or  as  may  be 
defined  by  the  By-Laws. 

ARTICLE   XV. 

Any  member  of  the  Association  may  be  suspended  or 
expelled  for  misconduct  in  his  relations  to  this  Association 
or  in  his  profession,  on  conviction  thereof,  as  may  be  pre- 
scribed by  the  By-Laws. 

ARTICLE   XVI. 

The  Constitution  shall  go  into  immediate  effect.     This 
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Association  shall  be  incorporated  under  the  laws  of  the 
State  of  Alabama  as  soon  as  practicable,  and  until  such 
incorporation  all  money  and  property  of  said  Association 
shall  be  vested  in  the  President  and  Treasurer,  as  Trustees 
thereof,  who  stall  pay  over  and  deliver  the  same  to  said 
corporation  as  its  property  as  soon  as  the  corporation  is 
created  by  law. 

ARTICLE   XVII. 

The  two  offices  of  Secretary  and  Treasurer  may  be  tilled 
by  one  person,  if  the  Association  shall,  by  its  By-Laws^, 
BO  determine. 
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I. 

The  Preeident  shall  preside  at  all  meetings  of  the  Asso- 
ciation, and  in  case  of  his  absence  one  of  the  Vice-Presi- 
dents shall  preside. 

II. 

The  Secretary  shall  keep  a  record  of  all  meetings  of 
the  Apsociation,  and  all  other  matters  of  which  a  record 
shall  be  deemed  advisable  by  the  Association,  and  shall 
conduct  the  correspondence  of  the  Association  with  the 
concurrence  of  the  President  He  shall  notify  the  oflScers 
and  members  of  their  election,  and  shall  keep  a  roll  of  the 
members,  and  shall  issue  notices  of  all  meetings. 

III. 

The  Treasurer  shall  collect,  and,  under  the  direction  of 
the  Executive  Committee,  disburse  all  funds, of  the  Asso- 
ciation; be  shall  report  annually,  and  oftener  if  required; 
he  shall  keep  regular  accounts,  which  shall  be  at  all  times 
open  to  inspection  of  thp  members  of  the  Association. 
His  accounts  shall  be  audited  by  the  Executive  Commit- 
tee. Before  discharging  any  of  the  duties  of  his  office, 
the  incumbent  shall  execute  a  bond  with  good  and  suffi- 
cient surety,  to  be  approved  by  the  President,  payable  to 
the  President  aud  his  successors  in  office,  in  the  sum  ot 
five  thousand  doHarr,  tor  the  use  of  the  Association  and 
conditioned  that  he  will  well  and  faithfully  perform  the 
duties  of  his  office  so  long  as  he  discharges  any  of  the 
duties  thereof. 
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IV. 

The  Executive  Committee  shall  meet  at  least  once  a 
month,  except  in  July,  August  and  September.  They  shall 
have  power  to  make  such  regulations,  not  inconsistent  with 
the  Constitution  and  By-Laws,  as  shall  be  necessary  for 
the  protection  of  the  property  of  the  Association,  and  for 
the  preservation  of  good  order  in  the  conduct  of  its  affairs. 
They  shall  keep  a  record  ot  their  proceedingii,  which  shall 
be  read  at  the  ensuing  meeting  of  the  Association;  and  it 
shall  be  their  duty  to  present  business  for  the  Association. 
They  shall  have  no  power  to  make  the  Association  liable 
for  any  debts  amounting  to  moie  than  half  the  amount  in 
the  Treasurer's  hands  in  cash,  and  not  subject  to  prior 
liabilities.  They  shall  perform  such  other  duties  as  are 
required  of  them  by  the  Constitution,  or  as  may  be  as- 
signed ^o  them  by  the  President. 

v. 

The  Central  Council  shall  perform  all  such  duties  as 
may  be  required  of  them  by  the  Constitution  or  as  are 
assigned  to  them  by  the  President,  but  they  shall  not  be 
required  to  keep  a  record  of  their  proceedings,  nor  shall 
they  make  any  report  to  any  meeting  of  the  Association, 
unless  such  report  is  required  by  the  Association,  and  then 
only  as  to  the  particulars  about  which  they  are  required  to 
report,  and  the  provisions  of  this  section  shall  apply  also 
to  Local  Councils. 

VI. 

At  each  annual,  stated  or  adjourned  meeting  of  the  As- 
sociation the  order  of  business  shall  be  as  follows : 

1.  Reading  of  minutes  ol  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  the  Treasurer. 
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4.  Report  of  the  Executive  Committee. 

6.  Elections,  if  any,  to  membership. 

6.  Keports  ot  Standing  Committees. 

7.  Reports  of  Special  Committees. 

8.  Election  of  Officers  and  Appointment  of  Committees. 

9.  Mipcetlaneous  business. 

This  order  of  business  may  be  changed  by  a  vote  of  the 
majority  of  the  members  present. 

The  parliamentary  rules  and  orders  contained  in  Cush- 
in^'s  Manual,  except  as  otherwise  herein  provided,  shall 
govern  all  meetings  of  the  Association. 

VII. 

If  any  person  elected  does  not,  within  one  month  after 
notice  ot  his  election,  signify  his  acceptance  of  member- 
ship by  a  letter  to  the  Secretary  to  that  eft'ect,  and  by  pay- 
ment of  his  admission  fee,  he  shall  be  deemed  to  have 
declined  to  become  a  member. 

VIII. 

In  pursuance  of  Article  IX  of  the  Constitution,  there 
shall  be  the  following  Standing  Committees  : 

1. — A  Committee  on  Jurisprudence  and  Law  Reform, 
who  shall  be  charged  with  the  duty  of  attention  to  all  pro- 
posed changes  in  the  law,  and  of  recommending  such  as 
in  their  opinion  may  be  entitled  to  the  favorable  consider- 
ation of  the  Association. 

2. — A  Committee  on  Judicial  Administration  and  Reme- 
dial Procedure,  who  shall  be  charged  with  the  duty  of 
the  observation  of  the  working  of  our  judicial  system,  the 
collection  of  information,  the  entertaining  and  examina- 
tion of  projects  for  a  change  or  reform  in  the  system,  and 
of  recommending,  from  time  to  time,  to  the  Association 
such  action  as  they  may  deem  expedient. 
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3. — A  Committee  on  Legal  Education  and  Admission 
to  the  Bar,  who  shall  be  charged  with  the  duty  of  exam- 
ining and  reporting  what  change  it  is  expedient  to  propose 
in  the  system  and  mode  of  legal  education,  and  of  admis- 
sion to  the  practice  of  the  profession  in  the  State  of  Ala- 
bama. 

4. — A  Committee  on  Publication,  who  shall  be  charged 
with  the  duty  of  examining  and  reporting,  when  so  re- 
quired by  the  Association,  upon  matters  proposed  to  be 
published  by  its  authority. 

5. — A  Committee  on  Grievances  who  shall  be  charged 
with  the  hearing  of  all  complaints  that  may  be  made  in 
matters  afiecting  the  interest  of  the  legal  profession  and 
the  practice  of  law,  and  the  administration  of  justice,  and 
to  report  the  same  to  this  Association,  with  such  recom- 
mendations as  they  may  deem  advisable;  and  said  commit- 
tee shall,  in  behalf  of  the  Association,  institute  and  carry 
on  such  proceedings  against  offenders,  and  to  such  an  ex- 
tent as  the  Association  may  order,  the  cost  of  such  pro 
ceeding  to  be  paid  by  the  Executive  Committee  out  of 
moneys  subject  to  be  appropriated  by  them. 

6. — A  Committee  on  Correspondence,  who  shall  be 
charged  with  the  duty  of  corresponding  with  the  officers 
and  committees  of  other  Bar  Associations  for  the  purpose 
of  causing  action  relative  to  law  questions  of  national  im- 
portance. 

7. — A  Committer  on  Legislation,  who  shall  be  charged 
with  the  duty  of  ascertaining  and  reporting  to  each  meet- 
ing of  the  Bar  Association  such  legislation  as  it  may  ap- 
prove of  and  consider  necessary  and  proper  to  carry  into 
effect  the  suggestions  contained  in  the  reports  of  the  vari- 
ous committees,  and  papers  read  at  any  previous  meeting, 
and  it  shall  be  the  duty  of  said  committee  to  prepare,  at 
the  expense  of  this  Association,  and  cause  to  be  printed 
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and  distributed  by  the  Secretary  to  the  members  of  the 
AsBOciation,  at  least  thirty  days  before  each  annual  meet- 
ing, in  the  form  of  bills  or  resolutions,  all  of  such  meas- 
ures as  may  be  reported  by  it  for  their  consideration,  to- 
gether with  the  report  of  the  committee. 

All  reports  submitted  to  the  Association  recommending 
changes  in  the  statutory  law,  or  amendments  thereto, 
shall  be  accompanied  by  bills  or  joint  resolutions  in  the 
form  to  be  presented  to  the  General  Assembly  for  enact- 
ment. 

8. — A  Committee  on  Local  Bar  Associations,  who  shall 
be  charged  with  the  duty  of  encouraging  the  organization 
and  maintenance  of  lo3al  Bar  Associations  throughout  the 
State,  and  their  affiliation  with  this  Association. 

9.— A  special  committee  of  three  members,  to  be  known 
as  the  Committee  on  Legislative  Enactment,  shall  be  ap- 
pointed by  the  President  at  the  meeting  next  before  each 
session  of  the  Qeneral  Assembly,  which  shall  be  continued 
until  the  annual  meeting  after  the  next  session  of  the 
General  Assembly,  and  it  shall  be  the  duty  of  said  com- 
mittee to  present  to  the  General  Assembly  in  form  of  a 
memorial,  all  such  bills  and  joint  resolutions,  the  enactment 
of  which  hi  o  beep  recommended  by  this  Association.  Be- 
fore the  meeting  of  tlie  General  Assembly,  a  copy  thereof 
shall  be  sent  by  mail  by  the  Secretary  of  this  Association 
to  each  member  of  the  General  Assembly,  at  least  thirty 
days  before  its  meeting,  and  as  soon  as  it  is  organized,  the 
Secretary  shall  place  a  copy  thereof  on  the  desk  ot  each 
member.  Such  memorial  shall  contain  a  copy  of  each  bill 
and  joint  resolution,  as  approved  by  this  Association,  and 
the  reasons  for  their  adoption,  as  shown  by  this  Associa- 
tion, and  such  additional  argument  as  it  may  deem  neces- 
sary. And  it  shall  be  the  duty  of  the  committee  to  take 
all  such  steps  as  they  may  deem  proper  to  insure  the  en- 
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actmeut  of  such  bille  and  joint  reerolutions.  The  expeuses 
incurred  by  the  committee  shall  be  paid  oat  oi  the  funds 
of  the  Association.  It  shall  be  the  duty  of  this  committee 
to  report  to  the  meeting  of  the  Association  next  after  the 
meeting  of  the  General  Assembly,  and  accompany  their 
report  with  a  copy  of  the  memorial,  which  they  shall  have 
submitted  to  the  G-eneral  Assembly. 

IX. 

Each  of  the  standing  committees  shall  consist  of  five 
members,  and  shall  be  appointed  annually  by  the  Presi- 
dent of  this  Association,  and  shall  continue  in  office  until 
the  annual  meeting  of  the  Association  next  after  their  ap- 
pointment, and  until  their  successors  are  appointed,  with 
power  to  adopt  rules  for  their  own  government  not  incon- 
sistent with  the  Constitution  or  these  By-Laws.  Any 
standing  committees  of  the  Association  may,  by  rule,  pro- 
vide that  three  successive  absences  from  the  meetings  of 
the  committee,  unexcused,  shall  be  deemed  a  resign atj/Cfi^  ^ 
of  the  members  so  absent,  of  his  place  upon  the  committee. 
Any  standing  committee  of  the  Association  may,  by  rule, 
impose  upon  its  members  a  fine  for  non-attendance  (and 
may  provide  for  the  disposition  of  the  fines  collected  under 
such  rule. 

X. 

Whenever  any  complaint  shall  be  preferred  against  a 
member  of  the  Association  for  misconduct  in  his 
relations  to  this  Association,  or  in  his  profession,  the  mem- 
ber or  members  preferring  such  complaint  shall  present  it 
to  the  Committee  on  Qrievances  in  writing,  and  subscribed 
by  him  or  them,  plainly  stating  the  matter  complained  of, 
with  particulars  of  time,  place  and  circumstances.] 

The  committe  shall,  thereupon,  examine  the  complaint 
and  if  they  are  of  opinion  that  the  matters  therein  alleged 
17 
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are  of  suliicieut  importance,  shall  cause  a  copy  of  the  com 
plaint,  together  with  a  notice  of  not  less  than  five  days  of 
the  time  and  place  when  the  committee  will  meet  for  the 
consideration  thereof,  to  be  served  on  the  member  com- 
plained of,  either  personally,  or  by  leaving  the  same  at  his 
place  of  business  during  office  hours  properly  addressed  to 
him.  If  after  hearing  his  explanation  the  committee  shall 
deem  it  proper  that  there  should  be  a  trial  of  the  charge, 
they  shall  cause  a  similar  notice  of  five  days  of  the  time 
and  place  of  the  trial  to  be  served  on  the  party  com- 
plained of. 

The  committee  shall  be  furnished  with  a  list  of  the  wit- 
nesses, their  names  and  places  of  residence,  who  it  is 
proposed  shall  be  examined  to  sustain  the  charge  which 
shall  accompany  the  complaint  when  made  to  the  commit- 
tee; and  when  the  day  is  set  for  trial  the  member  com- 
plained of,  upon  his  demand  therefor,  shall  be  entitled  to 
a  copy  of  said  list  of  witnesses.  At  the  time  and  place 
appointed  for  the  trial,  or  at  such  other  time  as  may  be 
granted  by  the  committee,  the  member  complained  of  shall 
file  a  written  answer  or  defense,  and  should  he  fail  to  do 
80,  the  committee  may  proceed  thereupon  to  the  consider- 
ation of  the  complaint. 

The  committee  shall  thereupon  and  at  such  other  times 
and  places  as  they  may  adjourn  to,  proceed  to  hear  the 
evidence  adduced  and  try  the  complaint,  and  shall  deter- 
mine all  questions  of  evidence. 

The  complainant  and  the  member  complained  of  shall 
each  be  allowed  to  appear  personally  and  by  counsel  who 
must  be  members  of  the  Association;  and  the  complainant 
and  the  member  complained  of  shall  each  be  competent 
witnesses.  The  witnesses  shall  vouch  for  the  truth  of  their 
statements  on  their  word  of  honor.  The  committee  shall 
have  power  to   summon   witnesses,  and   if  any  such  wit- 
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nessess  are  members  of  the  Association,  a  neglect  or  refu- 
sal to  appear  may  be  reported  to  the  Association  by  the 
committee  and  treated  as  misconduct 

The  committee,  of  whom  at  least  four  must  be  present 
at  the  trial,  except  that  a  less  number  may  adjourn  from 
time  to  time,  shall  hear  and  decide  the  allegations  sub- 
mitted to  them;  and  if  they  find  the  complaint  or  any 
material  part  of  it  to  be  true,  they  shall  so  report  to  the 
Association,  with  their  recommendation  as  to  the  action  to 
be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the 
member  complained  of;  and  if  the  decision  be  that  the 
complaint  or  any  material  part  thereof  is  true,  and  in  that 
case  only,  the  committee  shall  also  serve  a  copy  of  the 
complaint,  answer,  if  there  be  an  answer,  and  decision  on 
the  President  of  the  Association;  and  if  requested  either 
by  the  member  or  members  complaining,  or  the  member 
complained  of,  shall  annex  thereto  a  copy  of  the  evidence 
taken,  which  said  document  shall  be  regarded  as  a  report 
of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Associa- 
tion at  an  annual,  stated  or  adjourned  meeting  of  the  Asso- 
ciation and  of  which  the  member  complained  of  shall  have 
due  notice,  to  be  served  upon  him  by  direction  of  the  com- 
mittee. The  Association  shall  thereupon  proceed  to  take 
such  action  on  said  report  as  they  may  see  tit,  provided 
only  that  no  member  shall  be  expelled  unless  by  the  vote 
of  two-thirds  of  the  members  present  and  voting. 

Whenever  any  trial  shall  be  determined  on,  the  member 
complained  of  may  object  for  cause  to  any  of  the  members 
of  said  committee,  which  causes  he  shall  state  in  writing 
and  present  to  the  committee,  thereupon  the  committee 
shall  report  the  facts  to  the  President,  and  enclose  to  him 
a  copy  of  the  objections  for  cause;  and  the  President  shall 
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forthwith  sammon  the  Central  CouDcil  to  meet  with  bim 
and  determine  what  weight,  if  any,  the  objections  tor 
cauBe  are  justly  entitled  to  have,  and  if  the  President  and 
a  majority  of  the  Central  Council  present  and  voting,  shall, 
determine  that  the  objections  for  cause  are  not  well  taken, 
and  that  the  same  are  overruled,  the  President  shall  so 
inform  the  Committee  on  Grievances,  bat  if  the  President 
and  a  majority  of  the  Central  Council  as  aforesaid  shall 
determine  that  any  of  said  objections  for  cause  to  any 
member  of  the  Committee  on  Grievances  are  well  taken 
then  the  President  shall  so  inform  said  committee,  and 
forthwith  appoint  another  member  or  members  to  supply 
the  temporary  vacancy  caused  thereby;  and  the  method 
herein  provided  shall  be  resorted  to  until  a  committee  is 
obtained  against  whom  the  member  complained  of  urges 
no  just  objection  for  cause. 

All  the  foregoinfi^  proceedings  shall  be  kept  secret,  except 
as  their  publication  is  hereinbefore  provided  for,  unless 
otherwise  ordered  by  the  Association. 

DISBARMENTS. 

That   whenever  the   Central   Council   shall  direct  the 
prosecution  for  disbarment  of  an  attorney,  if  in  their  judg- 
ment   it    shall   be   necessary   or  desirable  that  assistant 
counsel  should  be  appointed  to  assist  in  the  prosecution  of 
said  cause,  they   shall  appoint  a  member  of  this  Associa- 
tion,   with   instructions   to  assist  in  such  prosecution,  and 
it  shall  be  the  duty   of  such  member  to  comply  with  such 
order  of  the  Central  Council,  and  any  member  of  this  As- 
sociation  so   appointed  who   shall,  without  good  excuse, 
fail  or  refuse  to  assist  in  such    prosecution,  shall  be  expell- 
ed  from   the  Association.     And  the  Central  Council  shall 
report  to   the   Association    all  such  failures  to  prosecute, 
and  in  the  event  of  failure  of  any  attorney  so  appointed, 
the  Central  Council   shall  appoint  some  other  member  of 
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this    Association    to  act  as  sach  assistant  prosecuting  at- 
torney. 

XI. 

fTomination  of  candidates  to  iill  the  respective  offices 
may  be  made  at  the  time  of  the  election  by  any  member, 
and  as  many  candidates  may  be  nominated  for  each  office 
as  members  may  wish  to  name,  but  all  elections,  whether 
to  office  or  membership  must  be  by  ballot.  A  majority  of 
the  votes  cast  shall  be  sufficient  to  elect  to  office;  but  five 
negative  votes  shall  be  sufficient  to  defeat  an  election  to 
membership. 

XII. 

All  vacancies  in  any  office  or  committee  of  this  Asso- 
ciation shall  be  filled  by  appointment  of  the  President, 
and  the  persons  thus  appointed  shall  hold  for  the  unexpired 
term  of  his  predecessor;  but  if  a  vacancy  occur  in  the 
office  of  President,  it  shall  be  filled  by  the  Association  at 
its  first  stated  meeting  occurring  more  than  ten  days  after 
the  happening  of  such  vacancy  a.ndthe  person  elected  ehall 
hold  office  for  the  uncrxpired  term  of  his  predecessor. 

xin. 

Every  member  of  this  Association  shall  pay  his  annua 
dues  to  the  Treasurer  on  the  first  day  of  March  in  each 
year,  and  no  person  shall  be  qualified  to  exercise  any  right 
or  privilege  of  membership  who  is  in  default  in  that  re- 
spect for  a  period  of  sixty  days  after  that  time;  provided 
however^  that  at  any  time  before  next  meeting  of  the  Asso- 
ciation thereafter  such  person  may  be  restored  to  member- 
ship by  oi'der  of  the  Executive  Committee,  and  upon  his 
having  then  paid  his  annual  dues  to  the  Treasurer;  and  al] 
persons  who  have  ceased  to  be  members  of  the  Association 
by  reason  of  failure  to  pay  their  annual  dues  will  no  longer 
be  borne  upon  the  roll  as  members  thereof  by  the  Secre- 
tary and  Treasurer. 
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XIV. 

These  By-Laws  may  be  amended  at  any  stated,  ad- 
journed or  annual  meeting  of  the  Association  by  a  major- 
ity vote  of  those  present. 

XV. 

Any  officer  may  resign  at  any  time  upon  settling  his  ac- 
counts with  the  Association.  A  member  may  resign  at 
any  time  upon  the  payment  of  all  dues  to  the  Association; 
and  from  the  date  of  the  receipt  by  the  Secretary  of  a  no- 
tice of  resignation  with  an  endorsement  thereon  by  the 
Treasurer  that  all  dues  have  been  paid  as  above  provided, 
the  person  giving  such  notice  shall  cease  to  be  a  member 
of  the  Association. 

XVI. 

The  offices  of  Secretary  and  Treasurer  shall  be  filled  by 
the  Secretary,  and  his  annual  salary  shall  be  three  hun- 
dred dollars,  one-half  of  which  shall  be  due  on  the  first 
day  of  May,  and  the  other  half  on  the  first  day  of  Novem- 
ber in  each  year,  but  may  be  paid  earlier  or  at  any  other 
time  if  the  Executive  Committee  shall,  in  writing,  so  di- 
rect, but  this  shall  be  in  full  of  all  compensation  to  him. 
No  other  officer  ot  the  Association  shall  receive  any  sal- 
ary or  compensation. 

XVII. 

The  Association  shall  have  its  annual  meeting  at  such 
time  and  place  as  the  Executive  Committee  may  deter- 
mine, and  continue  in  session  until  all  the  business  before 
it  is  disposed  of.  If  the  President  and  Central  Council 
shall  determine  that  it  is  necessary  for  said  Association  to 
held  any  other  meeting,  during  any  year,  the  same  shall  be 
held  at  such  time  and  place  as  the  Central  Council  may 
fix,  and  upon  twenty  days  notice  of  such  time  and  place 
to  be  given  by  the  Secretary,  by  publication  in  a  public 
newspaper,  and  the  Secretary  shall  give  this  notice  upon 
the  order  of  the  President. 
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♦WALTER  L.  BRAGG, 
Jannary  30,  1879,  to  December  4,  1870. 

BDMUND  W.  PBTTUS, 
December  4.  1879,  to  December  2,  1880. 

♦JOHN  LITTLE  SMITH, 
December  2,  1880,  to  December  30,  1881. 

♦EDWARD  A.  O'NEAL. 
December  30,  1881,  to  November  29, 1882. 

♦M.  L.  ST  ANSEL, 

November  29,  1882,   to  Angust  2.  1883. 

♦HENRY  C.  SBMPLE, 

AngQSt  2.  1888,  to  August  7,  1884. 

*N.  H.  R.  DAWSON, 
August  7,  1884,  to  December  8,  1884. 

*WILLIAM  H.  BARNES, 
Decembers,  1884,  to  December  3,  1885. 

♦WILLIAM  M.  BROOKS, 
December  3,  1886,  to  December  2,  1880. 

♦HENRY  C.  TOMPKINS, 
December  2,  1886,   to  December  15,  1887. 

♦WILBUR  P.  POSTER, 

December  15,  1887,  to  December  20,  1888. 

MILTON  HUMES, 

December  20,  1888,  to  August  1, 1889. 

♦THOMAS  H.  WATTS, 

August  1,  1889,  to  August  7,  1890. 

HANNIS  TAYLOR, 

August  7,  1890,  to  July  9,  1891. 

♦Decease^. 
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A.  B.  M'EACmN, 
July  9,  1891,   to  July  7, 1892. 

♦A.  C.   HARGROVE, 
July  7,  1892,  to  July  6,  1893. 

J.  R.  DOWDELL. 
July  6, 1 898,  to  July  1 1 .  1894. 

JAMES  E.  WEBB, 

July  11,  1894,  to  July  11,  1895. 

♦DANIEL  S.  TROY, 

July  11, 1895,  to  September  25,  1895. 

♦RICHARD  C.  JONES, 

First  Vice-President,  acted  as  President 

from  the  death  of  Col.  Troy, 

September  26,  1895,   to  August  6,  1890. 

RICHARD  H.  CLARKE. 

August  6, 1896,  to  July  1,  1897. 

JOHN  P.  TILLMAN, 
July  1,  1897,    to  June  18, 1898. 

*JOHN  D.  ROQUBMORE, 
June  18, 1898,  to  June  17, 1899. 

JOSEPH  J.  WILLETT, 
June  17, 1899,  to  June  16, 1900. 

THOMAS  a  JONES, 
June  16,  1900,  to  Jane  29,  1901. 

EDWARD  L.  RUSSELL, 
Jane  29,  1901,  to  July  5.  1902. 

LAWRENCE    COOPER, 

July  5,  1902,  to  June  20, 1908. 

EDWARD  deGRAFFENRIED, 

June  20,  1908,    to  Jnly  9,  1904. 

THOMAS  R.  ROULHAC, 

July  9.  1904. 

'Deceased. 
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PROCEEDINGS. 


Hall  of  the  House  of  Representatives,, 

Montgomery,  Ala,,  June  30th.  1905. 

The  Twenty-eighth  Annual  Meeting  of  the  Alabama 
State  Bar  Association  was  called  to  order  by  the  President, 
Hon.  Thomas  R.  Roulhac,  in  the  Hall  of  the  House  of  Rep- 
resentatives in  the  Capitol  at  Montgomery,  Alabama,  at  10 
o'clock  A.  M.,  on  Friday,  Jufte  30th  1905. 

Mr.  Callahan: 

Mr.  President:  As  Chairman  of  the  Central  Council  I 
desire  to  present  the  following  names  for  membership  in 
the  Bar  Association,  to  put  them  in  nomination  in  order 
that  they  may  be  elected  and  participate  in  the  proceed- 
ings; 

Z.  M.  P.  Inge,  W.  T.  Seibels,  W.  R.  Chapman,  Stuart 
Mackenzie,  George  M.  Marks,  P.  H.  Stern,  F.  S.  Ball,  D. 
G.  Cook,  Jr.,  Edmund  W.  Pettus,  Jr.,  C.^C.  Whitson,  Claude 
Riley,  Alex.  M.  Garber,  E.  H.  Dryer.*  C.  E.  O.  Timmer- 
man,  Eugene  Ballard,  W.  I.  Grubb,  W.  R.  Walker.  H.  C. 
Thach,  Thomas  C.  McClellan,  D.  C.  Almon,  Lee  J.  Marx, 
Allen  J.  Roulhac,  Alex.  C.  Birch,  W.  O.  Mulky,  Terry 
Richardson,  B.  K.  McMorris,  W.  J.  James,  Travis  Wil- 
liams, H.  K.  White,  C.  A.  Avant,  L.  C.  McCord,  R.  B. 
Smythe,  Hugh  Morrow! 

The  Secretary: 

Mr.  President:  The  Constitution  of  the  Association 
requires  that  the  election  be  by  ballot,  I  therefore  move 
that  the  rules  be  suspended  and  Mr.  John  V.  Smith  be  re- 
quested to  cast  the  vote  of  the  Association  for  the  gentle- 
men nominated. 

Motion  adopted,  and  Mr.  Smith  cast  the  ballot  of  the  As- 
sociation for  the  nominees.  The  President  declared  the 
applicants  elected. 
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4.  Alabama  State  Bar  Association 

The  President: 

The  next  order  of  business  is  reading*  the  address  by 
the  President,  which  I  will  now  read. 

{Appendix) 
Mr.  Tillman: 

Mr.  President:  It  is  usual  and  customary  at  an  early 
stag:e  of  the  proceedings  of  our  annual  meetings  to  inter- 
rupt the  regular  business  by  a  motion  to  appoint  a  com- 
mittee to  consider  and  repoft  to  this  body,  officers,  for 
the  coming  year.  In  pursuance  of  this  custom  I  now 
move  that  a  committee  of  five  be  named  by  the  President 
to  consider  and  report  to  this  body  at  the  appropriate 
time  nominees  for  officers  of  this  Association  for  the  en- 
suing year. 

Motion  adopted. 

The  President:    I  will  appoint  the  committee  later. 

The  next  order  of  business  is  the  report  of  the  Central 
Council:  , 

Mr.  Callahan: 

Mr.  Presedent:  The  Central  Council  has  been  called  to 
meet  at  12  o'clock  to-day  to  consider  some  unfinished  bus- 
iness, and  I  ask  that  the  report  be  passed  until  to-morrow. 
I  make  a  motion  to  that  eflect. 

Motion  was  put  to  the  Association  and  adopted. 

The  President:    The  next  order  of  business  is  the  re- 
port of  the  Treasurer. 
The  Treasurer  then  read  his  report,  as  follows: 

TREASURER'S   REPORT. 

Montgomery,  Ala.,  June  30th,  1905 
eAfr.  Pretident  and  Gentlemen  of  the  ^Association: 

The  Treasurer  submits  the  following^  report  of  the  finances  of  the 
Association  for  the  year  ending^  June  30,  1905. 
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Minutes  Twenty-eighth  Annual  Meeting  5. 

RECEIPTS 

To  balance  on  hand  at  meeting,  July  8th  19eH S  419.55 

To  cash  received  from  annual  dues 910.00 

Total $1329.55 

DISBURSEMENTS 
1904 

July      9   By  cash  expense  of  meeting: $    2.00 

'»      12     •*       **     Dinner  at  Lake 206.65 

*.       14     *.      *.    Pat  McGauly,  Stenographer 30.00 

'*      14     "      '*    Book  of  Drafts 55 

*  *      14     **       "     Expenses  of  Hon.  F.  H.  Busbee ....  19 .  40 

**      16    *'      "    Stamps 2.00 

Aug.      1     *•       **    Woodruff  Co.,  Stationery 2.00 

**  2  **  **  Stenographic  work  for  Cen.  Coun- 
cil, W.  A.  Crowe 5.00 

**        3     "       **    C.  E.  Crenshaw,  Stenographer 5.00 

5    **       **    Stamps.    2.00 

Sept     2    "      "    Stamps 2.00 

Oct.             **       '*    Stamps 1.00 

14  28  **  •*  Postage  on  Proceedings,  27th  An- 
nual Meeting 29.00 

Nov.            **      **    Woodruff  Co.  500  copies  Proceed- 
ings 27th  Annual  Meeting 248.65 

"      23     "       "     Stamps 1.00 

•'      24     **       **     Express  on  copies  Proceedings  sent 

President 50 

1905 

Jan.      5    "      "    Stamps 1.00 

Feb.      9    •*       "    Stamps 1.00 

.«      27     "       ••    Postage  on  Notice  of  dues 3.00 

Mar,      1     "       "    C.  E.  Crenshaw,  Stenographer 5.00 

*»       14     "       **    Stamps 1.00 

Apr.    10    "      **    Woodruff  Co.,  Stationery 5.75 

*•      18     "      "    Stamps 1.00 

May      5     **      **     Exchange  on  Drafts 5.00 

••      10    •*       •*    Stamps 1.00 

June     1     "      "     Stamp* 100 

**  15  **  *'  ExpenseSecretary  four  trips  to  Bir- 
mingham to  attend  meetings  Cen- 
tral  Council 20.80 

"      21     **       **    Woodruff  Co.,   500   programs  28th 

Annual  Meeting 4.75 
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June    21     **       **     Postag-e  on  programs 5.00 

**      21     •*       *'     Stamps 1.00 

**    ,  23     **       **     Montgomery  Shooting"  Club,  rent  of 

Lake  for  July  1st 15.00 

**      30     '*       **     Secretary's  Salary  to  July  1st....  300.00  $927.75 

The  balance  on  hand  is $401.80 

Alexander  Troy,   Treasurer, 
Audited  and  approved  June  30th,  1905. 

W.  M.  Blakey, 
B.  P.  Crum, 
Gaston  Gunter, 
Sub-Committee  of  Executive  Committee. 

On  motion,  the  report  was  received  and  filed. 

The  President: 

The  next  order  of  business  is  the  report  of  the  Execu- 
tive Committee. 

Mr.  Blakey: 

Mr.  President:  At  the  request  of  the  Chairman  of  the 
Executive  Committee,  I  beg  leave  to  submit  the  following 
report: 

REPORT    OF   THE  EXECUTIVE   COMMITTEE. 

This  committee  beg^s  leave  to  submit  the  follow in^T  report: 

It  has  held  meetings  from  time  to  time  as  the  transaction  of  busi- 
ness before  it  seemed  to  demand. 

The  Committee  has  examined  through  a  sub-committee  composed 
of  W.  M.  Blakey,  B.  P.  Crum,  and  Gaston  Gunter,  the  accounts  of 
the  Treasurer,  which  are  found  to  be  entirely  correct  and  neatly 
kept. 

The  Committee  selected  the  30th  day  of  June  and  the  1st  day  of 
July  as  the  dates  for  the  meeting  and  the  place  at  Montgomery. 

The  Committee  invited  the  Hon.  John  W.  Judd  of  Nashville,  Ten- 
nessee, to  deliver  the  annual  address,  and  we  heartily  congratulate 
the  Association  upon  his  acceptance  of  the  invitation. 

Various  members  of  the  Bar  have  been  invited  to  read  papers,  and 
many  have  accepted  as  shown  in  the  program  sent  out  by  the  Sec- 
retary. 

Since  our  last  meeting  two  members  of  the  Association  have  died: 
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P.  C.  Massie,  Esq.,  of  Montgomery,  and  Hon.  R.  L.  Hipp  of  Cull- 
man. We  recommend  tlie  appointment  of  a  committee  for  the  pur- 
pose of  preparing-  suitable  memorial  sketches  of  these  deceased 
meml)ers. 

The  Committee  has  secured  Jackson's  Lake,  at  which  the  session 
on  July  1st  will  l)e  held;  the  usual  barbecue  dinner  will  •t>e  served 
there,  and  a  special  train  will  leave  the  Union  Depot  at  9-.30  on  that 
morning  to  take  the  members  of  the  Association  and  their  invited 
guests  to  the  Lake  and  will  return  at  5:30  P.  M. 

We  congratulate  the  Association  on  its  prosperous  condition  and 
rapidly  increasing  meml>ership. 

Respectfully  submitted, 

S.  H.  Dent.  Jr.,  Chairman, 
B.  P.  Crum, 
W.  M.  Blakey, 
Gaston  Gunter, 
Alex  Troy.  Ex-Officio. 

Committee. 

On  motion,  the  report  was  adopted. 

The  President: 

The  next  order  of  business  is  the  report  of  the  Com- 
mittee on  Jurisprudence  and  Law  Reform. 

Mr.  Mallory,  Chairman  of  the  Committee,  then  read  the 
report. 

{Appendix) 

On  motion,  the  report  was  received  and  filed. 

The  President: 

The  next  order  of  business  is  a  paper  by  Hon.  W.  L. 
Chambers  on  "The  Ministry  of  the  Lawyer." 

Hon.  W.  L.  Chambers: 

Mr.  President  and  members  of  the  Alabama  State  Bar 
Association: 

My  subject  was  selected  after  some  delay  and  serious 
misgivings,  because  in  looking  over  the  proceedings  of  the 
Association  since  its  organization  I  was  surprised  to  find 
that  there  had  been,  from  time  to  time,  addresses  or  pa- 
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pers  submitted  on  this  subject  by  distinguished  members, 
the  first  one  being  by  the  scholarly  and  lamented  John 
Little  Smith,  at  the  first,  session  in  1879,  on  "The  Roman 
Law  and  Lawyer,"  and  the  second  year  of  the  organization 
of  the  Association  a  paper  on  almost  a  similar  subject  to 
my  own,  by  the  distinguished  promoter  and  organizer  of 
this  Association,  the  honorable  and  fearless  Daniel  S.  Troy. 
So  I  have  approached  the  subject,  as  I  have  said,  with  some 
misgivings  for  fear  that  at  least  to  the  older  members  of 
the  Association,  I  may  have  to  travel  somewhat  over  the 
same  ground  and  treat  the  subject  largely  from  the  same 
stand  points.  Our  honored  President,  however,  having 
touched  upon  some  features  which  I  have  elaborated  in  my 
paper,  they  will  be  omitted,  as  far  as  I  can  do  so  without 
detriment  to  the  symmetry  of  the  paper. 
Mr.  Chambers  then  read  his  paper, 

{Appendix) 

The  Secretary: 

I  move  that  the  Association  take  a  recess  for  five  minutes 
in  order  that  the  members  may  meet  our  distinguished 
guest.  Judge  Judd. 

The  motion  was  adopted. 

The  President: 

Before  announcing  the  recess  I  appoint  the  following 
Committee  of  four  members  to  escort  the  orator  of  the 
occasion  after  the  Association  reconvenes:  George  W. 
Jones,  John  P.  Tillman,  W.  S.  Thorington,  and  A.  H. 
Alston. 

After  a  short  recess  the  Association  re-assembled. 

Mr.  Lawrence  Cooper: 

Mr.  President:  The  hour  of  12  having  arrived,  that 
being    the    hour  for  the  Annual  Address  by  our  distin- 
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gfuished  visitor,  I  move  that  the  general  order  of  business 
be  suspended,  and  that  we  hear  from  that  distinguished 
gentleman. 

The  motion  was  adopted. 

The  President: 

The  Committee  of  escort  will  please  come  forward. 
The  Chair  will  respectfully  request  that  the  Chairman  of 
the  Committee  present  to  the  Association  the  distinguish- 
ed orator  chosen  for  this  occasion. 

Mr.  Geo.  W.  Jones: 

Mr.  President,  Ladies  and  Gentlemen:  I  learned  sever- 
al years  ago  that  if  a  man  wished  to  popularize  himself  in 
introducing  a  speaker,  he  should  say  nothing.  But  even 
if  I  had  no  scruples  on  that  subject,  I  am  sure  I  could  not 
do  this  occasion  justice.  I  therefore  simply  desire  to  say 
that  it  is  a  pleasure,  and  I  esteem  it  an  honor,  to  have  the 
privilege  of  introducing  to  you  one  of  the  most  distin- 
guished jurists  of  the  South,  the  Honorable  John  W.  Judd 
of  Tennessee. 

Hon.  John  W.  Judd: 

I  desire  to  express  to  the  officers  and  members  of  this 
Association  my  thanks  for  this  opportunity  to  address  you, 
and  also  for  the  compliment  implied  in  the  request,  and  to 
express  the  hope  that  the  paper  which  I  have  produced 
may,  in  some  measure,  meet  your  just  expectations. 

Judge  Judd  then  delivered  his  address. 

{Appendix) 

Mr.  Weakley: 

Mr.  President:  I  move  that  the  thanks  of  this  Associa- 
tion be  tendered  to  the  Hon.  John  W.  Judd  for  his  most  in- 
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teresting:  and  instructive  address,  and  that  he  be  elected 
an  honorary  member  of  this  Association. 

Motion  adopted  by  a  risinfj  vote. 

The  President: 

I  desire  to  announce  the  following:  committee  to  nomi- 
nate officers  for  the  ensuing  year:  John  P.  Tillm^^n, 
John  V.  Smith,  Jos.  H.  Nathan,  Georjre  H.  Parker, 
C.  R.  Bricken. 

Hon.  W.H.  Thomas: 

Mr.  President:  There  is  one  other  paper  that  I  see  is 
on  the  order  of  business  for  this  morninj»-,  but  as  the  hour 
is  late  I  move  that  the  paper  by  Mr.  Armstead  Brown  be 
postponed  until  tomorrow  morning:,  and  that  it  be  made  the 
first  order  of  business. 

The  President: 

How  about  this  afternoon? 

Judg:e  Thomas: 

Mr.  President:  I  think  papers  should  be  read  at  a  morning: 
session.  It  is  only  fair  to  a  g:entleman  put  down  on  the  pro- 
gframme  for  a  morning:  session,  and  who  has  prepared  a  pa- 
per, that  it  be  read  at  a  morning:  session.  Reports  of  com- 
mittees and  business  matters  can  be  transacted  at  other 
times  and  should  be.     With  that  view  I  make  this  motion. 

The  motion  was  adopted. 

Mr.  Hausman: 

Mr.  President:  I  have  a  resolution  that  I  would  like  to 
introduce,  and  ask  that  it  be  made  a  special  order  of  busi- 
ness for  to-morrow  at  11  o'clock: 

''Resolved,  That  the  Alabama  State  Bar  Association  de- 
clares its  approval  of  the  establishment  of  a  Court  for 
Juvenile  Offenders,  and  that  the  Committee  on  Leg:islation 
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be  and  they  are  herebi^  directed  to  prepare  the  necessary 
Act  and  to  take  appropriate  steps  to  secure  the  passage 
thereof." 

The  motion  was  adopted. 

The  Association,  on  motion  of  Mr.  Lull,  adjourned  until 
4  P.  M. 

AFTERNOON  SESSION. 

The  Association  met  pursuant  to  adjournment. 

The  Piesident: 

Gentlemen  of  the  Association:  The  next  order  of  busi- 
ness is  the  report  of  the  Committee  on  Judicial  Adminis- 
tration and  Remedial  Procedure  by  the  Chairman,  Hon. 
A.  A.  Evans. 

The  Secretary: 

Mr.  President:  Judgfe  Evans,  the  chairman  of  the  com- 
mittee has  not  sent  me  his  report,  and  I  do  not  see  him 
present.     I  move  that  the  report  be  passed. 

The  motion  was  adopted. 

The  President: 

The  next  order  of  business  is  report  of  the  Committee 
on  Legfal  Education  and  Admission  to  the  Bar,  by  the 
Chairman,  W.  B.  Oliver,  Esq. 

The  Secretary: 

Mr.  President:  I  do  not  see  Mr.  Oliver  present,  and  he 
has  not  furnished  me  with  his  report.  I  move  that  the  re- 
port be  passed. 

The  motion  was  adopted. 

The  President: 

The  next  order  of  business  is  report  of  committee  on 
Correspondence  b3'  the  Chairman,  Hon.  F.  G.  Bromberj^:. 
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Mr.  Bromberg  then  read  his  report. 

{Appendix.) 

On  motion  the  report  was  received  and  filed. 

The  Secretary: 

Mr.  President:  I  move  that  Hons.  R.  T.  Simpson, 
N.  D.  Denson  and  J.  C.  Anderson  be  elected  honorary 
members  of  the  Association.  They  are  judgfes  of  the  Su- 
preme Court.  The  other  judgfes  of  the  Supreme  Court 
are  honorary  members,  and  while  two  of  these  g:entlemen 
are  active  members,  they  are  now  judg^es  of  our  hijfhest 
court,  and  I  move  that  they  be  elected  honorary  members 
of  this  Association. 

Motion  adopted. 

On  motion,  the  Association  adjourned  to  meet  at  Jack- 
son's Lake  on  July  1st,  at  11  o'clock  A.  M. 


Jackson's  Lakk,  Saturday,  July  1st,  1905. 

The  Association  met  at  11  o'  clock,  pursuant  to  adjourn- 
ment. 

The  President: 

The  order  of  business  for  this  morning:  calls  for  a  re- 
port of  the  Committee  on  Legislation  by  the  Chairman, 
Alex.  T.  London,  Esq. 

The  Secretary: 

Mr.  President:  I  found  on  my  table  last  evening:  a  pack- 
atre  addressed  to  me  in  the  handwriting:  of  Mr.  London. 
It  contained  his  report,  which  he  asked  me  to  read  to  the 
Association  today  in  the  event  he  was  not  present. 

The  President: 

The  Secretary  will  read  the  report. 
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The  Secretary  then  read  the  report. 

On  motion  the  report  was  received  and  filed. 

Mr.  Harrison: 

Mr.  President:  The  effect  of  the  motion  which  has 
just  been  adopted  is  to  receive  and  have  printed  in  the 
proceeding's.  It  seems  to  me  that  it  should  be  acted  on 
by  the  Association,  either  concurred  in  or  not  concurred 
in.  There  are  recommendations  in  it.  I  want  to  bring 
the  question  before  the  Association,  and  I  therefore  move 
that  we  concur  in  that  report. 

The  President: 

You  move  to  call  up  the  motion,  and  move  that  as  an 
amendment  to  it? 

Mr.  Harrison: 

Yes,  to  concur  in  the  report. 

The  motion  was  adopted. 

The  President: 

The  next  order  of  business  is  a  paper  by  Lawrence 
Cooper,  Esq.,  on  "Our  Railroad  Commission  as  a  Political 
Factor." 

Mr.  Cooper  then  read  his  paper. 

(Append  ijc) 

The  President: 

The  next  in  order  on  the  programme  of  to-day  is  a 
paper  by  Emmet  O'Neal,  Esq.,  on  '*The  Power  of  Con- 
gress te  reduce  Representation  in  the  House  of  Repre- 
sentatives and  in  the  Electoral  College.'* 

Mr.  O'Neal  then  read  his  paper. 

LilppendLv) 

The  President: 

The  next  paper  in  order  of  business  is  by  Mr.  Arm- 
stead  Brown,  on  ''Alabama's  New  Corporation  Law." 
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Mr.  Brown  then  read  his  paper. 

The  President: 

On  yesterday  the  following:  resolution  was  made  a  spe- 
cial order  for  to-day:  ''Resolved,  That  the  Alabama  State 
Bar  Association  declares  its  approval  of  the  establishment 
of  a  Court  for  Juvenile  Offenders,  and  that  the  Committee 
on  Legislation  be  and  they  are  hereby  directed  to  prepare 
the  necessary  Act  and  to  take  appropriate  steps  to  secure 
the  passage  thereof." 

Mr.  Hausman: 

Mr.  President:  We  have  this  morning  heard  matters 
of  such  momentous  importance  as  '^Railroads"  and  Corpo- 
ration Law,"  that  the  subject  matter  of  this  resolution 
would  seem,  at  first  blush, — pertaining  as  it  does  to 
children — to  shrink  into  insignificance.  And  yet,  when 
we  consider  that  the  frame  work  of  our  social  structure  is 
ultimately  based  upon  these  growing  children;  when  we 
consider  that  the  influence  that  they  inevitably  afford  as 
good  or  bad  citizens  of  a  communitv  must  affact  all 
the  interests  of  their  community;  we  readily  under- 
stand that  the  resolution  is  not  of  such  minor  importance 
as  it  would  at  first  seem.  This  resolution  I  was  requested 
to  introduce  by  some  of  the  Women's  Clubs,  from  whom, 
jn  all  the  States  of  the  Union,  the  Juvenile  Court  has  orig- 
inally received  its  impetus,  and  to  my  mind  it  is  one  of  the 
wisest,  one  of  the  most  efficient,  one  of  the  most  salutary 
laws  that  can  be  enacted  into  a  state  government.  The 
Decalogue  may  have  exerted  a  mighty  influence  upon 
civilization,  Greece  and  Rome  in  turn  may  have  played  an 
important  part  in  the  march  of  progressive  advancement, 
The  Justinian  Code,  the  Code  Napoleon,  the  Magna 
Charta  of  P^ngland— all  these  are  important  factors  in  the 
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development  of  jurisprudence.  But  it  was  left  for  Amer- 
ica, **g:reedv,  avaricious,  sensuous  America,"  thougfh  it 
has  been  called,  to  develop  what,  to  my  mind,  is  the  subli- 
mation of  all  laws — the  law  that  deals  with  children,  laws 
that  take  into  consideration  the  very  cause  of  crime,  and 
by  studying:  that  cause  minimize  and  reduce  it.  This  is 
the  province  of  the  Juvenile  Court.  It  has  been  asserted 
that  the  American  Nation  is  not  a  paternal  government, 
but  as  had  been  said  in  opposition  to  this  statement,  we 
must  soon  recog-nize  the  fact  that  no  man  has  the  inalien- 
able right  to  convert  his  home  into  a  normal  school  for 
crime,  and  that  where  this  has  been  done,  it  is  the  duty  of 
the  State  to  do  what  it  can  to  prevent  this.  Crime  is 
largely  the  result  of  two  forces,  environment  and  here- 
dity, and  we  must  not  longer  suppose  that  the  child  born 
of  criminal  parents,  and  reared  among  criminal  environ- 
ments, will  grow  up  the  same  law-abiding,  the  same  in- 
fluential and  the  same  helpful  citizen  as  the  child  born  of 
parents  whose  inheritances  are  such  that  they  are  law- 
abiding  and  whose  environments  are  flourishing  and  bene- 
ficent. And  yet,  until  crime  has  been  actually  committed, 
we  take  no  more  notice  of  the  one  than  we  do  of  the  other. 
We  presume  that  each  will  be  equally  as  good  a  citizen  as 
the  other  until  the  crime  has  been  actually  committed. 
The  place  that  sanitation  has  taken  in  the  scientific  world 
may  be  compared  to  the  Juvenile  Court  in  the  judicial. 
To-day  we  no  longer  allow  disease  to  spread  and  affect  all 
those  \yith  whom  it  may  come  in  contact,  but  safe  guards 
in  the  way  of  sanitation  are  thrown  around,  not  only  to 
protect  the  people  from  the  insiduous  effects  of  the  dis- 
ease but  by  separating  them,  prevent  its  spread.  And  so 
with  our  criminal  law,  if  we  find  that  as  inevitably  follows, 
children  born  of  criminal  parents  and  brought  up  among 
criminal  environments  must  necessarily  become  criminal, 
then  I  say  it  is  the  duty  of  the  State  to  come  in, and  just  as 
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the  sanitation  department  of  the  State  will  segfregate  them 
and  separate  them;  so  must  the  judicial  department  of  the 
State,  separate  and  segreg^ate.  The  object  of  this  court  is 
not  to  punish,  it  is  to  prevent.  It  sifts  crime  to  its  first 
basis;  it  examines  and  ascertains  the  cause  of  crime,  and 
it  does  what  it  can  to  prevent  the  dissemination  of  that 
cause.  This  is  the  ultimate  idea  under  which  the  juvenile 
court  was  formed  and  called  into  being,  and  this  is  the 
idea  that  I  would  impress  upon  you  to-daj'. 

The  movement  and  its  cause  I  shall  not  enter  into,  but 
the  results,  and  they  are  the  most  flattering  that  could  be 
imagined,  as  has  been  shown  by  the  adoption  of  the  juven- 
ile court  into  more  than  twenty-five  States,  are  wh«nt  we 
should  consider.  In  every  State  where  I  have  examined 
the  law,  and  where  I  have  examined  the  results,  they  are 
even  more  gratifying  than  the  promoters  had  hoped.  In 
the  first  place,  by  the  establishment  of  the  probation  sys- 
tem, and  this  is  an  essential  adjunct  of  the  juvenile  court, 
surveillance  is  had  over  the  child  from  the  first  offense. 
He  is  not  neccessarily  taken  from  his  home;  his  family  is 
not  neccessarily  deprived  of  his  labors  and  of  his  energies^ 
but  the  probation  officer  investigates  that  family,  investi- 
gates to  ascertain  the  influences, and  tries  to  bring  about  a 
correction  of  those  influences,  and  thus  not  only  saves  the 
child  to  the  family,  not  only  tends  to  rehabilitate  the  fam- 
ily itself,  but  above  all  rescues  from  crime  some  of  those 
who  would  inevitably  fall  within  its  ranks.  The  probation 
officer  tends  not  only  to  render  the  family  less  troublesome 
to  humanity,  but  to  save  the  child  itself.  For  these  rea- 
sons the  juvenile  court  would  be  an  economic  gain,  expen- 
sive as  it  may  be  in  its  incipiency.  When  we  realize  the 
enormous  cost  of  the  courts,  when  we  see  daily  the  tre- 
mendous depths  into  which  some  children  sink,  merely 
because  they  have  not  thrown  around  them  the  safe  guard 
to  which  they  are  entitled,  when  we  see  the  criminal  ranks 
filled  with  those,  who,  had  they  been  protected  from  the 
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first  eflFects  and  received  the  rig^ht  influence,  might  have 
been  saved,  when  we  see  all  these  things  around  and  about 
us,  I  say  it  becomes  manifestly  necessary  that  Alabama 
should  follow  her  sister  States  and  adopt  such  a  law;  and 
even  though  at  first  expensive,  the  result  achieved  is  all 
important  and  will  more  than  compensate  the  cost.  And 
now  for  a  few  statistics:  During  the  year  1900 — and  the 
fact  might  seem  alarming — during  the  year  1909,  from 
statistics  I  have  been  able  to  gather  from  Government  re- 
ports, the  appalling  sum  of  six  hundred  million  dollars 
was  expended  on  the  administration  of  our  criminal 
courts.  This  amount  for  protecting  the  criminal,  for  pro- 
viding for  him,  for  maintaining  him  and  for  convicting 
him.  During  the  same  year  the  amount  of  one  hundred 
and  sixty-five  million  dollars  was  expended  for  education. 
One  hundred  and  sixty-five  millions  for  education,  six 
hundred  millions  for  maintaining  and  convicting  the  crim- 
inals! Contrast  the  figures!  The  per  capita  of  the 
criminal  amounted  to  six  thousand  dollars  for  that  year, 
and  the  per  capita  for  education  amounted  to  the  paltry 
sum  of  twelve  dollars  and  fifty  cents.  In  other  words, 
society  pays  twelve  dollars  and  fifty  cents  for  the  educa- 
tion of  its  law-abiding,  and  six  thousand  dollars  for  the 
conviction  of  its  offensive  citizen.  If  these  questions  of 
economics  are  to  enter  into  consideration,  I  cite  you  these 
figures.  But  questions  of  economics,  while  at  times  they 
can  be  regarded,  there  are  higher  moral,  social  and  intel- 
lectual questions  that  must  enter  into  consideration,  and 
even  though  it  may  not  appear  at  first  blush  that  from  an 
economic  point  this  can  be  done,  yet  from  a  question  of 
these  higher  considerations,  it  can  be  done,  it  must  be 
done.  It  is  the  dutv  of  the  State  to  do  it.  I  do  not  appeal 
to  you  as  a  sentimentalist.  I  put  the  question  to  you  as  a 
question  of  reason,  knowing  you  to  be  men  of  intelligence 
and  conservatism,  and  I  say  to  you  it  is  now  up  to  us;  to  us 
who  represent  the  law  element  of  the  State;  to  us  who  are 
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supposed  to  be  the  hig^hest  embodiment  of  those  features; 
it  rests  upon  us  to  take  the  initiative  in  carrying:  this  into 
effect,  and  with  the  instrumentalities  that  will  be  offered 
us,  it  rests  with  us  to  relieve  the  fair  name  of  Alabama,  to 
relieve  the  g-rowing:  childhood  from  the  degfradation  and 
from  the  destitution  into  which  they  sink.  And  so  in  the 
name  of  the  State  of  Alabama,  and  in  the  name  of  this  fair 
childhood  gfrowing  into  manhood,  and  in  the  name  of  the 
law,  and  in  the  name  of  love,  and  in  the  name  of  humanity, 
I  ask  the  adoption  of  this  resolution. 

Mr.  W.  W.  Pearson: 

Mr.  President:  I  am  in  hearty  accord  with  the  senti- 
ments expressed  by  our  brother  Hausman.  I  wish  to  ask 
if  the  desired  thing:  cannot  be  obtained  by  the  law^s  that 
we  now  have  if  we  had  the  money  to  support  the  institu- 
.  tion  which  we  now  have.  As  I  understand  it,  we  have  at 
Birming:ham  a  place  at  which  just  such  children  as  be 
has  mentioned  can  be  cared  for  and  maintained,  of 
course  before  they  are  charged  with  crime  in  some  in- 
stances, but  the  fact  stares  us  in  the  face  that  the  good 
women  who  are  in  charge  of  this  school  have  not  suffi- 
cient money  to  care  for  the  children  who  are  sent  to  that 
place.  Would  it  not  be  wise  for  us,  for  this  Association,  to 
appoint  a  committee  to  look  into  this  matter,  and  after  in- 
vestigation, make  a  report  back  to  the  Association  at  its 
next  meeting.  There  is  an  establishment  at  Birmingham 
which  is  doing  a  great  amount  of  good,  and  it  seems  to  me 
that  it,  in  a  measure,  fulfils  the  desired  end,  the  trouble  is 
the  people  who  are  running  that  school  have  not  money  to 
support  it. 

Hon.  W.  H.  Thomas: 

Mr.  President:  May  I  suggest  a  word  to  the  remarks 
made  by  Mr.  Hausm.m  on  this  important  subject.  I 
agree  with  the  spirit  of  his  resolution,  but  not  with  its 
wording,  for  I  believe  we  have  only  about  one  hundred  and 
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twenty-five  little  negroes  and  sixty  juvenile  whites  who 
are  convicts,  state  or  county,  and  a  separate  court  is  not 
necessary  to  meet  the  demands  of  humanity  for  so  small  a 
number  scattered  over  the  whole  state.     If  a  thorough  in- 
vestigation of  this  important  subject  be  had,  and  legisla- 
tion extending  the  power  of  the  several  existing  courts 
and  amending  the  criminal  law,and  providing  further  that 
the  little  negro  child  as  well  as  white,  who  is  about  to  go 
into  crime  or  who  of  tender  age  is  detected  in  crime,  be 
given  at  least  his  chance  in  the  reformatory.     That  is 
a  great  institution  in  Birmingham,  but  do  you  know  it  is 
not  for  the  little  white  girls,  nor  for  the  little  negro  boy  or 
girl,  but  only  for  white  boys.     I  have  had  the  opportunity 
to  observe  some  of  the  good  work  they  do,  though  it  is  un- 
fortunately a  private  institution  depending  on  donations 
and   such   appropriatioos  as   they   may  secure  from  the 
State  or  from  time  to  time  from  the  several  counties.     I 
did  not  know  until  I  commenced  to  commit  children  there 
■  that  the  law  gives  the  right  to  the  court  to  commit  a  male 
white   child    under  certain  designated  conditions,  at  the 
same  time,  giving  the  managing  board  the  right  to  admit 
only  such  children  as  they  see  fit.     And  it  is  not  clear  who 
pavs  the  expenses  of  the  transportation  and  court  costs  of 
the  investigation  and  committal  in  some  cases.     It  does 
seem    to    me    that    the    State    of    Alabama    could    and 
should  provide  some  sort  of  system  that  is   comprehen- 
sive, embracing  all  juvenile  offenders,  boy  or  girl,  w^hite 
or   black.     They  are   entitled    to  that   consideration   and 
that   protection  at  the  hands  of  the  State.     He  who  ad- 
ministers  the   criminal   law  .is    not  long  in   finding   that 
the   white  and    black   child   of  a  very   tender  age   is   too 
often  apprehended  in  crime  and  is  ground    through  the 
courts,   I   fear,   in   a   way   that   should   touch    the    heart. 
Pardon     me,     to    tell     just     this.       Two     little     negroes 
were  tried  and  convicted,  their  records  were  bad,  they  had 
not  a  probation  officer  to  look  after  them   to  keep  them 
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from  crime,  or  at  least  to  gfuide;  after  hearing  from  those 
in  a  position  to  know  the  history  of  the  two  boys,  I  grave 
them  respective  sentences  as  was  required  by  the  statute. 
A  little  while  after  the  expiration  of  the  sentence  of  one  of 
them,  he  was  arrested  ag^ain  under  like  charge,  and  on  his 
conviction  the  court  asked  him  what  had  become  of  little 
Billy,  the  other  boy  sentenced  with  him  at  a  former  term. 
He  said,  '*rhey  tuk  and  shot  him,"  "For  what?"  "Bekase 
he  run*d  away,"  was  the  reply.  I  don't  know  whether 
they  shot  h;m  or  not,  but  that's  what  th^  boy  said.  This 
I  do  know,  those  boys  should  have  been  sent  to  a  reforma- 
tory and  not  to  hard  labor  or  the  penitentiary.  I  disliked 
to  sentence  the  little  boys;  I  had  to  do  it;  the  law  gave  me 
no  power  of  indeterminate  sentence;  no  probation  officer, 
and  the  boy  waji  an  offender  that  should  not  be  allowed  to 
go  unpunished.  The  pity  was  we  had  no  enlarged  powers 
as  to  juvenile  offenders,  now  sanctioned  and  adopted  in 
many  States  of  this  Union  and  in  England.  I  do  not  think 
we  can  have  a  separate  juvenile  court  for  the  whole  State; 
I  do  not  think  the  conditions  throughout  the  State  will  ad- 
mit it,  but  do  believe  there  is  a  crying  necessity  for  an  act 
along  the  line  of  reformatories  for  all  juvenile  offenders  of 
both  sexes,  and  that  such  institutions  be  under  the  man- 
agement of  the  State, and  I  do  believe  there  should  be  such 
power  of  indeterminate  sentence  extended  in  a  certain 
class  of  cases  giving  to  trial  courts  some  discretion  like 
that  that  Is  exercised  by  such  judges  as  Judge  Jones  of 
the  U.  S.  Court  when  ,the  ends  of  justice  may  dictate. 
This  is  not  a  sentimental  question;  it  is  a  question  of 
great  vital  importance  that  lies  at  the  heart  of  a  great  peo- 
ple, and  an  enlightened  public  conscience.  I  agree  with 
Mr.  Hausman  in  what  he  has  said,  and  the  spirit  of  his 
resolution,  and  that  this  Association  could  not  better  ex- 
pend its  time  than  by  giving  a  proper  consideration  along 
the  lines  he  suggests. 


Digitized  by  VjOOQ  IC 


MlNUTESTWENTY-EIGHTH  ANNUAL  MEETING  21. 

Mr.  Blake y: 

Mr.  President:  I  agree  with  Judge  Thomas  in  his  idea 
that  this  matter  be  given  proper  consideration  by  this  As- 
sociation, and  it  seems  to  me  that  the  best  way  for  this 
Association  to  give  the  matter  proper  consideration  is  by 
the  appointment  of  a  committee  to  draft  suitable  resolu- 
tions or  suitable  acts  to  be  recommended  by  this  Associa- 
tion to  the  Legislature  carrying  out  the  idea  of  the  pre- 
vention of  crime  among  the  children.  I  move,  as  a  substi- 
tute to  this  resolution:  That  the  President  appoint  a 
committee  to  give  this  matter  full  and  careful  considera- 
tion and  report  to  the  next  meeting  of  this  Association 
some  suitable  resolution  or  Act  as  in  their  judgment  may 
be  advisable,  to  be  acted  upon  by  this  Association,  so  that 
the  matter  may  be  placed  before  the  Legislature  in  some 
tangible  form.  We  hold  another  meeting  of  this  Associa- 
tion before  the  next  meeting  of  the  Legislature,  and  I 
think  we  would  be  in  better  shape  then,  we  would  then  be 
recommending  legislation  to  the  Legislature  on  other  sub- 
jects, and  I  think  we  would  be  in  better  shape  then  to  re- 
commend legislation  along  this  line,  and  I  move  as  a  sub- 
stitute to  this  resolution:  That  the  President  appoint  a 
committee  to  consider  the  w^hole  matter  and  report  back 
to  the  Association  at  its  next  meeting. 

The  President: 

Permit  the  chair  to  ask  what  number  on  committee? 

Mr.  Blakey;  Such  number  as  the  chair  would  think 
would  be  sufficient,  I  would  suggest  probably  a  committee 
of  three  or  live  would  be  large  enough,  but  that  matter  be 
left  to  the  discretion  of  the  chair. 

Mr.  W.  W.  Pearson:     I  second  the  motion. 

Mr.  Hausman: 

Mr.  President:      I  have  heard   the  objection,   or  objec- 
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tions,  and  I  really  cannot  see  their  force.  The  resolution 
is  perfectly  harmless;  it  does  not  provide  for  any  separate 
court,  white  or  black,  simply  says  enactment  of  general 
law.  That,  it  seems  to  me,  would  meet  the  objection  of 
Judg:e  Thomas  for  whose  opinion  I  have  the  highest  re- 
gard, knowing  that  he  has  given  some  thought  along  this 
line  of  work. 

Judge  Thomas: 

Mr.  President:  I  think  I  did  not  make  myself  plain 
with  reference  to  courts  for  whites  and  blacks,  but  for  the 
reason  that  there  is  no  necessity  for  a  separate  court  for 
the  children  at  all,  that  you  have  plenty  of  courts  and 
plenty  of  judges,  the  only  thing  you  want  is  a  system  that 
is  expansive  and  where  the  courts  hands  are  not  tied. 

Mr.  Hausman: 

Mn  President:  Under  the  adoption  of  the  report  of  the 
Committee  on  Legislation  thi-i  morning,  any  proposed  leg- 
islation would  be  handed  to  that  committee  in  the  shape  of 
a  draft  of  such  Act  as  proposed  to  draw,  or  to  have  ei - 
acted,  and  that  be  reported  back  to  this  Association  next 
year  for  the  purpose  of  taking  definite  action  on  it.  If  we 
appoijit  a  committee  here  to-day  for  the  purpose  of  con- 
sidering this  resolution,  that  committee  cannot  report 
until  the  next  meeting  of  the  Bar  Association  and  then  it 
will  go  to  the  Committee  on  Legislation, probably  too  late  to 
be  acted  on  at  the  coming  session  of  the  Legisliture. 
There  can  be  no  harm  by  a  draft  of  a  bill  being  referred 
to  the  committee,  and  I  will  add  that  a  further  attempt 
will  be  made  to  get  the  juvenile  court  through,  even 
though  the  Bar  Association  does  not  act.  But  it  would 
aid  very  mati^rially  in  getting  it  passed  to  have  some  tan- 
gible suggesstion  come  from  the  Bar  Association.  The 
monev  that  will  be  necessary  will,  we  are  sure,  not  be 
forthcoming  from   the   Legislature  at  the  first   meeting. 
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We  do  not  expect  it.  It  has  not  been  done  in  other  States. 
It  simply  enacts  a  law  for  juvenile  offenders  without 
giving  any  support  in  money.  Then,  through  private  sub- 
scriptions,  funds  are  raised  for  the  purpose  of  appointing 
probation  officers  where  necessary,  detention  houses 
where  necessary.  In  the  course  of  four  or  five  years, 
realizing  the  necessity  of  it,  the  State  will  see  as  a  matter 
of  economics,  the  advisability  of  coming  to  its  assistance. 
Such  has  been  the  result  in  other  States.  The  city  of 
Chicago  undertook  to  carry  it  out  without  a  single  dollar 
appropriated  by  the  State  of  Illinois.  To  be  frank,  this  is 
the  course  anticipated  to  be  taken  by  the  Alabama 
Legislature.  The  desire  is  merely  to  get  the  matter 
legalized,  not  act  without  constituted  authority,  because 
even  if , to-day  we  had  the  money  to  put  into  effect  the  pro- 
bation system,  a  writ  of  habeas  corpus  would  at  any  time 
lie,  and  there  would  be  no  constituted  authority,  even  if  we 
had  the  funds.  What  we  want  is  constituted  authority  to 
declare  that  Alabama  law,  and  then  relying  on  the  man- 
hood and  womanhood  of  the  State  of  Alabama,  and  realiz* 
ing  the  necessity  of  it,  that  the  law  will  carry  itself  and 
means  be  at  hand  to  enforce  them. 

Mr.  Terry  Richardson: 

Mr.  President:  I  shall  have  to  support  the  motion  of 
iny  friend,  and  the  suggestion  of  Judge  Thomas-  I  don't 
know  what  they  do  in  Chicago,  but  I  do  know  in  Alabama 
•when  the  Circuit  Judge  and  the  Solicitor,  and  I  am  sure 
there  are  none  better  than  we  have  in  this  State,  find 
an  unfortunate  child  whose  conduct  or  misconduct  has 
been  such  as  to  warrant  it,  they  have  the  right  and  power 
to  send  them  to  a  reformatory.  I  have  sufficient  confi- 
dence in  the  integrity  of  our  solicitors  and  circuit  judges 
to  believe  and  to  know  that  when  a  child  ought  to  be  sent 
to  a  reformatory,  that  is  the  place  they  will  be  sent.  The 
only  trouble,  as  I  see  it  nQw%  is  that  the  reformatory  is  not 
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receiving:  enoug^h  money  to  take  care  of  ibe  bad  boys  in 
Alabama,  negroes  and  white  folks.  I  will  second  tbe 
motion  made  by  ray  friend  Mr.  Blakey,  because  when  the 
judges  and  solicitors  discuss  the  situation,  the  conduct  of 
a  boy  as  to  whether  he  should  be  sent  to  the  penitentiary 
or  to  the  reformatory,  I  am  alwaA'S  willing  to  be  governed 
and  guided  by  their  determination  without  a  juvenile 
court,  for  the  supreme  court  has  already  said  we  have  too 
many  courts. 

Mr.  Wood: 

Mr.  President:  It  occurs  to  me  that  Mr.  Blakey*s  prop- 
osition to  raise  an  additional  committee  to  attend  to  mat- 
ters which  are  alrtady  attended  to  by  a  Standing  Commit- 
tee of  this  Association  is  a.n  error,  and  I  hope  that  he  will 
accept  the  suggestion  that  this  resolution  be  referred  to 
to  the  regular  Legislative  Committee  of  this  Association^ 

Mr.  Blakey: 

That  is  satisfactory. 

Mr.  Bromberg:     Was  not  that  the  original   resolution? 

The  Secretary: 

No,  sir. 

Mr.  Wood: 

To  a  special  committee,  and  Mr.  Blakey's  amendment 
was  to  raise  a  new  committee.  I  suggest  that  he  change 
the  resolution  that  it  be  referred  to  the  regular  standing 
legislative  committee. 

Mr.  Hausman: 

The  resolution  is  that  the  Association  voice  its  approval. 

Mr.  Wood:  I  understood  Mr.  Blakey  had  accepted  the 
suggestion  without  expressing  the  view  of  establishing  a 
juvenile  court,  that  the  whole  matter  be  submitted  to  the 
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legislative  committee  of  this  Association  without  endorse- 
ment. • 

Mr.  Lee  H.  Weil: 

Mr.  President:  This  is  a  resolution  offered  to  the  Associa- 
tion to  provide  for  the  creation  of  a  court  for  juvenile  offen- 
ders, and  an  amendment  that  the  whole  matter  be  referred 
to  the  g^eneral  committee  on  Leg-islation.  The  question  is 
whether  or  not  under  such  a  reference  that  committee 
would  have  power  to  refer  back  to  this  Association  a  res- 
olution not  creating  a  juvenile  court  but  recommending  an 
appropriation  by  the  State  to  enable  courts  as  now  organ- 
ized to  sentence  to  proper  reformatory  schools. 

Mr.  Blakey: 

Mr.  President:  My  original  motion  to  which  Mr.  Wood 
suggested  amendment,  was  that  instead  of  referring  to  a 
special  committee,  it  be  referred  to  the  regular  legislative 
committee  to  report  back  to  this  Association  such  legisla- 
tion as  in  their  judgment  was  necessary,  not  the  question 
of  reporting  back  a  special  court,  but  such  legislation  as  in 
their  judgment  is  necessary. 

Mr.  Lee  H.  Weil: 

Mr.  President:  If  such  is  the  case,  the  amendment  of- 
ferred  by  Mr.  Blakey  and  amended  by  Mr.  Wood  has  my 
hearty  approval.  I  believe  that  this  State  should  have  a 
place  for  juvenile  offenders,  where  they  could  and  should 
be  received.  I  was  surprised  to  hear  Judge  Thomas  say 
that  the  only  institution  of  this  kind  to  which  the  court  had 
a  right  to  sentence  prisoners,  is  one  to  which  the  officers 
of  the  institution  had  the  right  to  refuse  admittance. 

Judge  Thomas: 

For  male  whites  only. 
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Mr.  Lee  H.  Weil: 

Mr.  President:  I  think  we  should  have  reform  institu- 
tions in  this  State  to  which  every  juvenile  offender  could 
be  sent,  where  the  court  thinks  that  the  best  in- 
terests of  that  offender  and  of  the  State 
would  be  conserved.  That  the  State  should 
provide  such  schools.  If  this  resolution  was  to  the  effect 
that  the  State  provide  appropriation  sufficient  to  secure 
these  schools  for  juvenile  offenders,  then  I  would  be  heart- 
ily in  favor  and  accord  with  the  resolution  offered  by  Mr. 
Hausman.  I  am  opposed  to  the  creation  of  any  more 
courts.  I  think  we  have  sufficient  courts,  and  as  suggrested 
by  Mr.  Richardson  the  courts  are  of  sufficient  ability  and 
honesty  to  know  where  to  sentence  prisoners  whether 
gro^Vn  men  or  children,  But  the  courts,  after  sentencing: 
the  prisoners,  are  met  with  the  proposition  we  have  no 
money  or  appropriation  to  receive  the  children,  or  support 
them  in  the  reformatory  school,  therefore  they  must  be 
sent  to  the  penitentiary.  I  think  this  a  glaring  defect  in 
the  system  of  jurisprudence  in  Alabama  which  should  be 
remedied.  If  the  resolution  authorized  the  Legislative 
Committee  to  prepare  an  Act  to  provide  by  the  State  an  ap- 
propriation sufficient  to  support  reformatory  schools 
which  m^y  be  found  necessary  in  this  State,  I  would  be  in 
hearty  accord,  and  do  all  in  my  power  to  have  it  passed. 

Mr.  Hausman: 

Mr.  President:  I  think  there  is  a  great  misapprehension 
as  to  the  innocent  purpose  of  that  resolution.  It  is  not  the 
purpose  to  add  any  more  new  courts;  the  judge  of  the  cir- 
cuit court  or  of  the  city  court,  as  may  be  designated,  will 
be  the  judge  of  this  court,  and  the  only  difference  is  that 
he  will  hold  certain  days  in  the  week  for  juvenile  offenders 
to  avoid  intermingling  with  the  old  and  hardened  criminal. 

The  idea  is  to  differentiate  the  young  and  unsophisticated 
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criminal,  who  often  is  not  criminal  but  a  delinquent,  to 
keep  him  from  learning:  ways  that  would  eventually  make 
him  a  hardened  criminal.  Therefore  there  is  no  necessity 
for  the  establishment  ol  a  new  court,  but  that  the  judge^ 
shall  be  delegated  to  hold  certain  days  in  the  week  for  the 
particular  purpose  of  trying:  juvenile  oflFenders. 

In  order  to  get  a  sentiment  crystallized  throughout  the 
State^,  I  shall  ask  very  earnestly  that  the  Bar  Association 
give  its  support,  if  it  consistently  can,  to  this  movement, 
because,  as  I  said  before,  I  believe  that  the  sympathy  and 
support  of  such  an  Association  will  aid  us  very  materially 
in  securing  this  crystallizing.  And  to  eliminate  such  ob- 
jections as  have  been  urged,  I  will  suggest  that  the  resoli.- 
tvon  read  something  like  this: 

Resolved,  That  the  Alabama  State  Bar  Association  de- 
clares its  approval  of  the  establishment  of  a  Juvenile 
Court,  and  that  the  matter  be  referred  to  the  Committee 
on  Legislation  for  such  other  action  as  it  may  take,  to  be 
reported  back  to  this  Association  at  its  next  meeting. 

.  The  President: 

Will  the  gentleman  accept  that  amendment? 

Mr.  Blakey: 

Mr.  President:  That  commits  this  Association  to  the 
establishment  of  a  Juvenile  Court, — what  I  object  to. 

Mr.  O'Neal: 

Mr.  President:  I  move  to  lay  the  amendment  to  the  orig- 
inal resolution  on  the  table. 

The  President: 

The  question  recurs  to  lay  the  substitute  on  the  table. 

Mr.  Mullins: 

Mr.  President:  We  do  not  unierstaad  exactly  what  is 
the  motion.  ' 
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The  President: 

The  motion  of  Mr.  O'Neal  is  to  lay  the  substitute  offered 
by  Mr.  Blakey  for  Mr.  Hausman's  resolution,  which  was 
•before  the  Association  to-day,  on  the  table.  Now,  g^etitle- 
men,  are  you  ready  for  the  question?  Those  in  favor  of 
the  adoption  of  the  motion  by  Mr.  O'Neal  will  signify  by 
saying:  aye,  contrary  opinion,  say  no.     The  ayes  have  it. 

Mr.  Wood: 

Mr.  President,  I  call  for  division. 

The  President: 

Division  called  for;  all  in  favor  of  adoption  of  Mr. 
O'Neal's  resolution  will  signify  by  rising. 

Mr.  Bricken: 

Point  of  order,  that  the  result  has  been  announced  by 
the  chairman. 

The  President: 

The  point  of  order  is  sustained;  and  the  question  recurs 
on  the  adoption  of  this  resolution  as  amended  by  Mr. 
Hausman. 

Mr.  Mullins:. 

I  would   ask  that  the  amendment  as  offered    by   Mr. 
Hausman  be  read. 
The  resolution  of  Mr.  Hausman  as  amended  was  read. 

Mr.  Wood: 

I  move  that  the  resolution  be  laid  upon  the  table. 

The  President: 

You  have  heard  the  motion  to  lay  upon  the  table.  As 
many  as  favor  that  will  say  aye,  contrary  opinion  say  no. 
The  noes  have  it;  and  the  question  recurs  upon  the  adop- 
tion of  the  resolution  by  Mr.  Hausman  as  read  to  the  Asso- 
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ciation.  As  many  as  are  in  favor  of  the  adoption  of  the 
resolution  signify  by  saying  aye,  contrary  opinion  saying 
no.     The  ayes  have  it, 

Mr.  Whitson: 

I  desire  to  offer  the  following  resolution: 

Whp.reas,  The  necessity  for  an  additional  judg^e  for  the  Northern 
and  Middle  Districts  of  Alabama  is  imperative  as  is  clearly  demon- 
strated  in  the  letter  of  Judge  Thomas  G.  Jones  to  the  President'of 
this  Association  of  29th  ultimo;  therefore,  be  it 

Resolved,  by  this  Association,  That  we  concur  in  and  endorse  the 
statements  and  suggestions  contained  in  Judge  Jones'  letter,  and 
earnestly  request  our  Senators  and  Representatives  in  Congress  to 
use  their  best  efforts  to  procure  the  passage  of  an  Act  of  Congress 
providing  for  an  additional  judge  of  the  District  Court  of  tne  United 
States  for  the  Northern  and  Middle  districts  of  Alabama. 

Resohed  further^  That  the  Secretary  of  the  Association  forward  a 
copy  of  tbis  resolution,  together  with  a  copy  of  the  said  letter,  to 
each  of  the  Senators  and  Representatives  in  Congress  from  Ala- 
bama, for  their  consideration. 

Mr.  Whitson: 

Mr.  President:  It  is  not  necessary  to  say  anything  in 
regard  to  the  necessity  for  an  additional  judge.  The  great 
massof  bankruptcy  businessin  that  court,  the  great  number 
of  damage  suits  in  that  court,  has  shown  beyond  all  ques- 
tion, that  it  is  impossible  for  one  judge  to  administer  the 
duties  of  the  office.  The  delay  occasioned  amounts  to  a 
denial  of  justice.  I  agree  with  Judge  Jones  that  the  only 
practical  relief  that  can  be  obtained  is  by  an  Act  of  Congress 
for  an  Associate  Judge.  That  svstem  has  acted  well  in 
Birmingham  in  courts.  There  would  not  arise  questions 
of  dividing  or  creating  a  new  district;  there  would  be 
trouble  as  to  other  officers  if  a  new  district  was  created. 
District  Attorney  and  things  of  that  sort,  and  we  could  not 
afford  to  imperil  the  necessity  of  obtaining  an  additional 
judge  for  the  District  Court  by  undertaking  to  carve  a  new 
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DistrJc!t<tut6f^presentdiaitricts..5Jt.doesseem  to  me  the 
suggestions  contained, tin;  Jju^ger^Toaes^  lf^t;er,^4re  the  only 
practical  Solution!  of  the  question.    ;  ,^ 

Mr,  Nathan:^ 

Mr.  President:  I  am  somewhat  acquainted  with  the 
subje?ct  matter  of  the  resolution  offered  by  Mr.  Whitson, 
and  after  thinking  over  the  matter  for  the  past  twenty- 
four  hours  I  heartily  endorse  the  suggestions  made  by 
Judge  Jones,  and  it  seems  to  me  the  only  probable  solu- 
tion, and  the  only  probable  relief  that  we  will  have  of  the 
congested  condition  of  the  United  States  Court  lor  the 
Northern  and  Middle  District  of.Alabam^. 

Senator  Pettus: 

Mr.  President:  This  Assoqiatipn  ought, to  know  that 
this  Very  question  has  been  very  much  considered  in  Con- 
gress, and  there  is  great  difference  of  opinion  among  the 
members  of  the  House  of  Representatives.  An  Associate 
Justke  or  Judge  of  the  District  Court,  is  not  exactly  in  line 
with  what  has  been  heretofore  done.  They  sometimes 
add  another-  judge  to  a  district — but  I  do  not  intend  to 
enter  into  a  discussion  of  this  subject,  that  is  not  my  pur- 
pose. It  is  evident  that  there  is  one  court  in  this  State 
thaf  needs  relief  in  any  way  that  it  can  be  obtained.  In 
Birmingham  there  is  a  denial  of  justice  by  reason  of  the 
accumulation  of  business  in  the  United  States  Court. 
Many  corporations  doing  business  in  Alabama  are  foreign 
corporations.  If  sued,  there  is  a  removal  into  the  United 
States  Court,  and  there  the  case  dies,  or  remains  inanimate 
for  an  indefinite  number  of  years.  That  ought  to  be  reme- 
died in  some  way.  I  did  not  arise  for  the  purpose  of 
discussing  how  it  ought  to  be  done.  I  know  there  is  a 
difference  of  opinion  and  there  has  been  a  quarrel  over 
that  subject  in  the  House  of  Representatives  for  the  last 
ten  or  fifteen   years.     The  State  is  curiously  divided  in 
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reference  to  districts,  and  in  that  way  division  has  arisen. 
This  matter  ought  to  be  maturely  considered.  There  are 
members  of  the  bar  here  from  Birmingfham  who  oug-ht  to 
let  us  know  what  they  want;  it  is  Birmingham  needs  relief 
more  than  anything  else  because  the  business  is  clogged 
there  and  cannot  be  disposed  of.  That  is  all  that  I  have  to 
say,  Mr.  President.  I  want  to  have  the  matter  thoroughly 
considered  before  it  is  passed  on. 

Mr.  Whitson: 

I  desire  to  amend  the  resolution  in  one  particular;  instead 
of  the  word  ^'associate"  I  will  ask  to  put' the  word  '*addi- 
tional"  judge.  I  understand  that  it  was  an  additional 
judge  which  Judge  Jones  referred  to  in  his  letter.  I  did 
not  have  the  letter  before  me  when  I  offered  the  resolution. 
We  all  appreciate  the  force  of  what  Senator  Pettus  says, 
and  I  have  no  doubt  that  there  are  differences  in  Congress 
among  most  of  the  representatives.  It  is  very  natural  that 
each  representative  should  desire  to  have  matters  so 
arranged  as  to  bring  his  district  into  a  new  judicial  dis- 
trict. Differences  arise  among  them  from  various  reasons, 
but  when  we  consider  that  our  representatives  in  Congress 
from  Alabama,  and  our  Senators,  are  not  members  of  the 
dominant  party  in  Congress,  and  when  we  come  to  consider 
that  in  carving  out  a  new  district,  in  the  State  of  Alabama, 
that  necessarily,  we  would  have  to  antagonize  other  inter- 
ests and  those  who  are  filling  offices  in  the  present  districts, 
whom  we  have  no  desire  to  antagonize,  and  which  are,  so 
far  as  we  are  concerned,  satisfactorily  filled  now,  and  the 
only  object  and  purpose  is  to  obtain  relief  in  the  trial  of 
cases,  it  seems  to  me  that  this  Association  should  get  the 
bjest  that  is  obtainable.  Apparently  it  has  been  difficult  to 
obtain  relief  and  if  we  undertake  to  carve  out  a  new  dis- 
trict and  have  a  judge  appointed  for  that  district,  it  will 
probably  result  in  the  defeat  of  the  measure.  Of  course 
I  do  not  know  what  the  gentlemen  from  Birmingham,  who 
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are  here,  may  desire.  It  seems  to  me  by  the  creation  of 
an  additional  judge  we  would  accomplish  the  same  purpose 
exactly,  and  he  could  not  only  discharge  the  duties  in  one 
district,  for  instance  the  Northern  District,  but,  when 
occasion  arises,  in  the  Middle  District  also,  as  is  done  by 
the  Federal  Judges  exchanging  districts,  and  I  believe 
relief  could  be  obtained  in  that  way,  and  that  it  is  the  only 
practicable  mode  by  which  it  can  be  obtained. 

Hon.  Thos.  G.  Jones: 

Mr.  President:  I  do  not  deem  it  out  of  place,  to  say  that 
I  have  no  personal  wish  to  interpose  against  any  practical 
remedy  which  may  be  suggested  to  relieve  the  congestion 
of  the  dockets  in  the  two  districts.  My  reason  for  the 
plan  suggested  in  the  letter  was  this:  if  we  disturb  the 
existing  districts  by  attempting  to  create  a  new  district 
out  of  parts  of  them,  we  disarrange  the  old  districts  and 
create  much  confusion.  We  have  not  only  to  deal  with  the 
judge,  but  will  have  to  rearrange  the  duties  of  the  clerks, 
marshihi  and  district  attorney's  office.  Litigants  in  the 
Northern  District  are  very  tired  of  having  to  come  to 
Montgomery  about  six  months  in  the  year  to  get  orders  in 
chambers.  Litigants  in  the  Middle  District  also  object  to 
the  necessity  of  having  to  go  to  Birmingham  and  Hunts- 
ville  to  get  orders  during  six  months  in  the  year.  The 
duties  of  the  judge  are  such  that  he  is  absent  from  each 
district  about  one-half  of  the  year.  Speaking  approxi- 
matelv  of  the  litigation  at  Birmingham,  I  may  say  that  it 
amounts  to  siKty-#»c  per  cent,  of  the  combined  business 
of  both  districts.  If  all  this  be  put  upon  the  new  judge 
for  the  Northern  District,  it  would  be  a  burden  which  he 
could  not  bear.  He  cannot  hold  all  the  courts  in  Bir- 
mingham, Huntsvilie,  Anniston  and  Tuscaloosa,  and  take 
care  of  the  business  as  it  arises.  He  would  undoubtedly 
have  more  than  his  fair  share  of  the  work  in  the  two  dis- 
tricts.    If  it  is  sought  to  remedy  this  inequality  by  some 
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territorial  arrangfement,  then  we  are  confronted  with  the 
question  of  how  that  territory  shall  be  arranged.  It  would 
not  do  to  cut  the  Northern  District  into  parts,  leaving  part 
of  it  to  exist  as  the  .Northern  District.  If  this  were 
attempted,  what  disposition  would  be  made  of  the  present 
judge  of  the  two  districts?  Would  it  be  proper  and  right 
to  put  him  entirely  out  of  Birmingham,  or  give  him  a  shoe- 
string district  extending  from  Huntsville  and  Anniston 
down  to  Montgomery?  If  that  were  attempted,  could  the 
business  be  fairly  divided?  I  think  not,  and  I  do  not  favor 
that  mode  of  attempting  to  adjust  the  difficulty.  Besides, 
that  would  require  a  change  in  the  territorial  jurisdiction 
of  the  clerks',  marshals' and  district  attorneys' offices,  and 
the  appointment  of  new  officers  for  the  new.  district,  and 
possibly  a  readjustment  of  salaries.  This  would  entail 
new  difficulties,  perhaps  cause  the  proposition  to  meet 
with  opposition  in  the  Judiciary  Committee,  and  from  the 
Departmentof  Justice  to  which  such  matters  are  generally 
referred.  When  we  come  to  designate  the  boundaries  of 
the  new  district,  we  find  great  differences  of  opinion 
among  the  people  and  the  bar,  and  it  is  highly  probable 
that  opposition  to  changes,  and  differences  among  our 
delegation  in  Congress  on  such  questions,  might  defeat 
any  bill.  Some  have  gone  so  far  as  to  suggest  a  rearrange- 
ment of  the  Southern  and  Middle  Districts.  That  woulu 
not  meet  with  the  approval  of  the  members  of  the  bar,  nor 
of  the  judges  concerned.  Judge  Toulmin,  it  is  just  to 
say,  has  given  all  the  spare  time  he  could  to  holding  courts 
in  the  Northern  District.  It  seems  to  me,  therefore,  that 
the  wisest  plan,  the  one  to  which  there  can  be  the  least  ob- 
jection, and  which  is  the  most  practicable  and  feasible,  is 
to  ask  Congress  to  give  us  an  additional  judge  to  reside  in 
the  Northern  District,  and  then  let  him  and  the  judge 
residing  in  the  Middle  District  have  equal  powers  in  each 
district,  and  allow  them  to  divide  the  business  out  between 
themselves.     Such   a  disposition   has  been  made  for  the 
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dispatch  of  business  in  single  districts  in  New  York  and 
elsewhere,  and  is  found  to  work  well.     Besides,  in  event  of 
the  sickness  of  one  of  the  judgfes,  his  absence  from  the  .. 
State,  or  disqualification  in  particular  cases,  litig^ants  in  ^ 
each  district  would  always  have  a  judge  to  act. 

Speaking  approximately,  I  may  say  that  at  the  present 
time  there  are  probably  400  litigated  cases  at  law  and  in 
equity  in  the  Northern  District  alone.  Every  lawyer 
knows  that  an  ordinary  damage  suit  is  not  tried  under  two 
days,  and  some  of  them  take  a  week.  It  would  require  at 
least  800  days  of  judicial  labor,  under  the  most  favorable 
circumstances,  to  dispose  of  the  business  of  the  common 
law  and  equity  dockets,  for  which  we  now  have  only  365 
days  in  the  year — if  there  were  no  Sundays,  and  no  time 
spent  in  travel  to  reach  court  and  the  judge  never  had  any 
vacation.  Then  there  is  a  heavy  criminal  docket  in  the 
Northern  District.  Alabama,  I  believe,  is  about  the  fourth 
State  in  the  Union  in  the  number  of  cases  in  bankruptcy, 
and  the  appHcaiions  for  receiverships,  objections  to  dis- 
charges, and  appeals  from  referees  are  interminable  and 
innumerable.     A  similar  condition  of  things,  though  to  a  ' 

less  degree,  owing  to  the  less  per  cent,  of  litigation  there,  i 

is  true  of  the  Middle  District.     It  is  absolutely  impossible  j 

for  any  one  man,  no  matter  what  his  physical  and  mental 
powers,  to  begin  to  dispatch  the  amount  of  business,  and 
if  the  present  arrangement  continues,  it  will  only  result  in 
a  continual  clogging  of  the  docket,  and  amount  to  an  abso- 
lute denial  of  justice. 

I  may  mention  the  fact,  because  it  is  known  to  many, 
that  during  the  last  four  years  I  have  been  absent  from  the 
State  but  three  times,  the  whole  not  amounting  to  a  month's 
time.  One  time  I  was  absent  on  account  of  the  illness  of  a 
member  of  my  family,  and  twice  on  oflScial  business.  I 
frequently  go  to  work  at  six  in  the  morning  and  work  until 
ten  or  twelve  at  night.     I  have  heard  in  the  last  four  years 
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over  three  hundred  cases  at  night.  The  correspondence 
of  the  office  is  extremely  burdensome,  and  during  sessions 
of  the  court  it  is  impossible  to  keep  up  with  it.  We  have 
several  hundred  prisoners  **on  parole,"  so  to  speak,  moon- 
shiners, who  are  paj^ng  fines  on  the  installment  plan,  but 
trying  to  do  better,  and  generally  they  do  do  better,  and 
these  parties  are  constantly  writing  the  judge  asking  for 
extension  of  time,  and  about  their  fines.  Many  of  the 
public  do  not  understand  the  judge's  functions  in  bank- 
ruptcy matters,  and  frequently  claims  are  sent  to  him  by 
mail,  and  still  more  frequently  letters  come  daily  asking 
for  information  about  dividends,  and  the  status  of  particular 
cases,  with  which  the  judge  has  nothing  to  do,  unless 
appeals  are  taken  to  him.  Owing  to  the  great  amount  of 
territory  in  the  two  districts,  the  judge  being  necessarily 
absent  from  one  of  them  during  half  of  the  time,  members 
of  the  bar  write  numerous  letters  about  the  disposition  of 
cases,  setting  them,  etc.,  and  there  is  also  correspondence 
regarding  the  administrative  duties  of  the  judge,  the 
marshals,  referees,  and  district  attorneys'  offices.  The 
official  mail  sometimes  runs  as  high  as  fifty  letters  a  day. 
I  was  in  Washington  the  first  of  the  yedV  and  conferred 
with  members  of  our  delegation,  and  somewliat  with  the 
Department  of  Justice.  Tennessee  will  soon  have  another 
judge,  the  creation  of  the  office  being  dependent  upon  the 
agreement  among  the  members  of  Congress  from  that 
State.  South  Carolina  is  seeking  relief  and  will  get  it. 
Every  one  admits  the  absolute  necessity  for  additional 
judicial  force  in  Alabama.  I  know  our  Senator  knows  the 
difficulty  as  to  legislation  of  this  character,  some  of  which 
he  has  mentioned,  some  of  which  I  have  mentioned,  and 
some  of  which,  probably,  it  is  not  proper  to  mention  here. 
I  think  I  may  say,  however,  with  confidence,  that  any  legis- 
lation which  our  delegation  in  Congress  asks,  will  undoubt- 
edly pass  and  be  approved.  I  am  equally  sure  that  they 
will  accede  to  any  solution  which  men  on  the  ground  who 
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must  deal  with  the  solution,  and  who  know  best  how  to 
remedy  it,  will  urg-e.  I  think  it  proper  to  say  I  believe  no 
one  of  them  would  insist  upon  any  personal  view  he  had 
upon  the  subject  agfainst  the  wishes  of  the  bar  of  these  two 
districts.  These  are  the  reasons  for  the  plan  suggested 
in  my  letter.  It  would  have  been  easy  to  have  agreed  with 
some  of  the  proposed  plans  which,  perhaps  unthoughtedly, 
shifted  an  undue  burden  upon  some  additional  judge,  but 
it  would  not  have  been  honest,  it  would  not  have  been  fair; 
and,  therefore,  I  have  felt  it  my  duty  to  trespass  this  much 
upon  your  time  this  morning:. 

Mr.  Wood; 

I  do  not  considei  it  necessary  as  one  member  of  the  Bir- 
mingham bar  to  add  anything  to  what  has  been  said  by 
Judge  Jones  in  regfard  to  this  subject.  The  bar  is  called 
upon  by  our  diitinguished  Senator  to  make  a  statement. 
I  feel  that  Judge  Jones  has  had  this  matter  under  consid- 
eration, and  has  worked  out  the  nearest  chance  of  relief. 
I  think  the  proposition  demonstrates  itself,  and  I  do  not 
think  it  is  necessary  to  make  any  statement  in  that  regard. 

Mr.  John  London: 

Mr.  President:  I  move  to  amenc^  the  resolution  that  the 
additional  judge  reside  in  Birmingham. 

Mr.  Callahan: 

Mr.  President:  I  move  as  a  substitute  for  that  motion 
that  he  live  at  Decatur. 

The  President: 

The  question  before  the  Association  is  the  adoption  of 
the  resolution  introduced  by  Mr.  Whitson.  As  many  as 
are  in  favor  thereof  signify  by  saying  aye,  and  contrary 
opinion  by  saving  no.  The  ayes  have  it  and  the  resolution 
is  adopted. 
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The  President: 

Gentlemen  of  the  Association,  the  next  business  is  the 
report  of  the  Committee  on  Grievances  by  the  Chairman, 
Daniel  Coleman,  Esq. 

The  Secretary: 

Mr.  President:     No  report  has  b^en  received. 

The  President: 

The  next  order  of  business  is  a  paper  by  Henry  Fitta, 
Esq.,  on  **A  Comparative  Study  of  Judicial  Systems." 

The  Secretary: 

Mr.  President:  I  have  a  letter  from  Mr.  Fitts,  in  which 
he  states  that  by  reason  of  illness  in  his  family  that  he  has 
not  prepared  his  paper.     I  therefore  move  that  it  be  passed. 

The  motion  was  adopted. 

The  President: 

The  next  order  of  business  is  report  of  the  Committee 
on  Local  Bar  Associations  by  the  Chairman,  W.  T.  San- 
ders, Esq. 

The  Secretary: 

Mr.  President:  I  have  a  letter  from  Mr.  Sanders,  in 
which  he  states,  that  by  reason  of  the  fact  that  a  special 
term  of  the  Circuit  Court  has  just  convened  in  his  county, 
that  it  will  be  impossible  for  him  to  be  present.  There  is 
no  report: 

The  President: 

The  next  order  of  business  is  report  of  the  Central 
Council  of  the  Bar  Association,  passed  from  yesterday. 

Mr.  Callahan,  Chairman  of  the  Central  Council,  then 
read  his  report. 

{Appendix) 
On  motion,  the  report  was  received  and  filed. 
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Mr.  Dent: 

Mr.  President:  I  have  a  resolution  which  I  desire  to 
offer: 

Ve  it  resolved  by  the  Alabama  State  Bar  Association,  That  By-Law 
16  of  said  Association  be  amended  by  strikin^^  out  the  word  "three** 
in  the  second  line  thereof  and  inserting^  the  word  **five'*  in  lieu 
thereof,  *so  that  the  same  may  read  as  follows: 

The  offices  of  Secretary  and  Treasurer  shall  be  filled  by  the  Sec- 
retary, and  his  annual  salary  shall  be  five  hundred  dollars,  one-half 
of  which  shall  be  due  on  the  first  day  of  May,  and  the  other  half  on 
the  first  day  of  Noveml>er  in  each  year,  but  may  be  paid  earlier  or 
at  any  other  time  if  Ihe  Executive  Committee  shall,  in  writing,  so 
direct,  but  this  shall  be  in  full  of  all  compensation  to  him.  No  other 
officer  of   the  Association  shall  receive  any  salary  or  compensation. 

Mr.  Dent: 

Mr.  President:  That  resolution  increases  the  salary  of 
the  Secretary  and  Treasurer  from  $300  to  $500  a  year,  and 
I  move  the  adoption  of  that  resolution. 

The  resolution  was  adopted. 

Mr.  Wood: 

Mr.  President:    I  desire  to  offer  a  resolution. 

Resolved  (1),  That  we  congfratulate  the  West  Publishing:  Company 
for  having  undertaken  the  republication  of  the  firat  98  volumes  of 
the  Alabama  Reports,  and  having  successfully  issued  18  volumes  of 
their  annotated  reprint. 

(2).  That  the  growing  development  of  the  State,  and  the  tnci  eased 
need  of  the  knowledge  of  the  law,  and  the  scarcity  of  the  Reports, 
makes  their  eflForts  in  this  regard  well  worthy  of  commendation  by 
this  Association. 

Mr.  Wood: 

Mr.  President:  I  desire  to  state  in  this  connection  that 
these  gentlemen  have  undertaken  at  an  expenditure  of  a 
large  amount  of  money,  a  republication  of  the  Alabama 
Reports.  It  is  a  matter  which  has  been  urged  for  many 
years.  Numbers  of  printing  firms  have  been  considering 
this  publication  for  twenty-five  years.     I  think  it  is  worthy 
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of  attention  that  they  are  going:  forward  with  vigor  in  this 
matter  and  intend  to  put  them  all  out,  and  I  therefore  move 
the  adoption  of  the  resolution. 
The  resolution  was  adopted* 

The  President: 

The  next  order  of  business  is  report  of  Committee  on 
selection  of  officers  for  the  ensuing  year,  of  which  Mr. 
Tiliman  is  Chairman. 

Mr.  Tillman  read  the  report  of  the  committe  as  follows: 

Mr.  President: 

Your  Committee  appointed  to  nominate  the  officers  of  the  Associa- 
tion for  the  ensuing  year  beg-  leave  to  report  nominations  as  follows; 

For  President — George  P.  Harrison. 

1st  Vice-President — Frederick  G.  Bromberg. 

2nd  Vice-President— Emmet  O'Neal. 

3rd  Vice-President— Samuel  D.  Weakley. 

4th  Vice-President— W.  W.  Callahan. 

5th  Vice-President— Ch as.  P.  Jones. 

For  Secretary  and  Treasurer — Alex  Troy. 

For  Members  of  Central  Council: 

John  I#ondon,  Chairman, 
I>e  C.  Bradle5%  E.  K.  Campbell, 

Edward  DeGraffenreid,        C  C.  Whitson. 

For  Members  o   Executive  Committee. 

Geo.  W.  Jones,  Chairman, 
R.  T.  Goodwyn,  J.  L.  Holloway, 

Lee  H.  Weil,  Alex  Troy,  Ex-officio, 

Respectfully  submitted, 

John  P.  Tillman,  Chairman, 
Jos.  H.  Nathan, 
Geo.  H,  Parker, 
John  V.  Smith, 
C.  R.  Bricken. 

Mr.  Blakey: 

Mr.  President:  I  move  that  the  report  of  the  Committee 
be   received  and  concurred  in,  and   that  the  gentlemen 
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named  be  elected  officers  of  the  Association. 
The  motion  was  adopted. 

The  President: 

In  the  recent  past  Judge  Jones  has  been  very  much  inter- 
ested in  a  matter  of  interest  to  the  profession  in  this  State, 
and  has  been  invited  to  prepare  a  paper  on  that  subject.  I 
hope  that  he  has  it  with  him  and  will  read  it  to  the  Associa- 
tion, or  deliver  it  to  the  Secretary  if  he  sees  proper. 

Hon.  Thos.  G.  Janes: 

I  have  the  paper  with  me  to  which  the  President  refers. 
It  treats  of  a  question  of  great  importance, — whether  a 
citizen  of  the  United  States  has  any  immunity  or  right, 
under  the  Constitution  of  the  United  States,  to  be  protected 
by  the  United  States,  against  mob  violence  when  in  custody 
of  State  officers  on  accusation  of  crime  against  State  laws. 
We  have  heard  many  papers  this  morning.  Our  time  is 
short.  I  know  the  members  desire  to  devote  the  remainder 
of  the  day  to  social  intercourse.  I  therefore  ask  that  the 
paper  be  filed  and  considered  as  read. 

On  motion,  the  paper  was  received  and  filed. 

The  Secretary: 

Mr.  President:     I  have  a  resolution  that  I  desire  to  offer: 

ResolDed,  That  the  thanks  of  the  Alabama  State  Ear  Association 
be,  and  they  are  hereby  extended  to  the  Louisville  &  Nashville  Rail- 
road Company,  for  the  courtesy  in  giving  a  special  train  to  the  Asso- 
ciation for  the  excursion  to  the  Lake  to-daj'. 

The  resolution  was  adopted. 

Mr.  Weakley: 

Mr.  President:  I  have  a  motion  which  I  desire  to  offer, 
the  stenographer  can  take  it.  I  move  that  the  Chairman 
of  the  Executive  Committee  be  instructed  by  this  Associa- 
tion to  endeavor  to  obtain  for  our  next  meeting  a  special 
railroad  rate  for  transportation  of  members  who  desire  to 
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attend  meetings  of  this  Association.  I  know  that  it  is 
usual  in  many  instances  to  obtain  such  rates,  and  it  seems 
to  me  that  the  State  Bar  Association  ought  to  be  entitled 
to  a  special  rate  of  that  sort,  and  if  the  proper  efforts  are  . 
made  it  can  be  done.  I  think  there  would  be  a  larger 
attendance  if  we  get  a  special  rate. 

The  Secretary: 

Mr.  President:  I  have  no  objection  whatever  to  the 
resolution.  For  several  years  I  attempted  to  get  special 
rates  from  the  Passenger  Association  (all  the  railroad 
companies  nearly  are  members  of  it),  and  invariably 
received  notice  from  the  Secretary  of  the  Association  that 
if  I  would  state  that  80  or  100,  as  the  case  might  be,  not 
less  than  80,  and  frequently  100,  members  would  attend 
the  meeting,  coming  over  the  railroads  of  the  Staie,  thkt 
reduced  rates  would  be  given.  On  several  occasions  I  ob- 
tained the  reduction  and  had  to  countersign  the  return 
tickets,  and  not  exceedingjB  or  20  were  presented.  I  was 
unwilling  to  make  a  statement  which  I  did  not  believe  was 
true;  I  did  not  believe  that  100  members,  coming  over  the 
various  railroad  lines,  would  atttrnd  the  meeting;  I  refused 
to  make  the  statement,  and  the  reduced  rates  were  not 
obtain  ed.  Now -the  membership  of  the  Association  is  very 
much  larger  than  at  that  time,  but  I  wish  to  state  to  the 
members  why,  in  the  last  few  years,  I  have  made  no  effort 
whatever  to  obtain  reduced  rate^. 

The  President: 

Is  the  motion  still  pending? 

Mr.  Weakley: 

Yes,  but  of  course  no  criticism  was  intended  on  the  Sec- 
retary*, but  I  believe  that  another  eflFort  should  be  made  at 
this  time  with  a  view  of  stimulating  the  attendance. 
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Mr.  Mullins: 

Mr.  President:  In  view  of  the  fact  that  it  is  a  g:reat  day 
of  chancfing:  rates,  I  sugfg^est  that  effort  be  made  to  get 
reduced  rates.  The  attendance  now  i§  not  what  it  was  ten 
years  ago; 

Judge  Thomas: 

Mr.  President:  I  want  to  suggest,  I  may  be  in  error, 
but  it  seems  to  me  that  they  gave  a  special  rate  to  the 
Bankers  to  Mobile  when  as  many  as  £0  would  attend. 

The  motion  was  adopted. 

The  President: 

I  have  requested  Senator  E.  W.  Pettus  to  make  a  tender 
on  the  part  of  the  Association  of  a  present  to  Mr.  Alexander 
'J'roy,  at  the  expiration  of  twenty-six  years  services  as 
Secretary  and  Treasurer  of  this  Association. 

Senator  Pettus: 

Members  of  the  Association:  Since  I  came  into  this 
room  I  have  been  requested  to  make  this  presentation  to 
our  honorable  Secretary.  I  suppose  I  was  requested  as 
the  man  furthest  in  the  past,  that  could  recollect  some 
things  bej'ond  twenty-five  years.  I  do  not  see  any  other 
reason,  because  it  seems  to  me  that  if  I  was  expected  to 
make  the  presentation,  they  ought  to  have  given  me  about 
two  weeks  time  to  put  on  the  flowers.  Still,  having  been 
called  on  to  perform  this  pleasure-giving  task,  I  desire  to 
say  that  my  memory  enables  me  to  go  back  as  far  as 
twenty-five  years  in  the  past.  I  remember  a  man  named 
Houston,  from  Limestone,  who  would  come  down  here 
among  us  and-  preach  the  purest  doctrine,  and  you  all 
sanctioned  it,  and  took  charge  of  your  own  affairs,  and 
after  you  got  your  own  affairs  regulated  to  suit  your- 
selves, the  lawyers  rose  up  and  formed  this  Association, 
and  they  elected  our  distinguished  member  there  its  Sec- 
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retary.  and  he  has  been  Secretary  ever  since,  and  he  has 
been  attending:  to  his  duties  with  a  iaithfulness  that  has 
done  credit  to  the  Association  and  reflected  honor  on  the 
old  Tar  Heel  State,  and  he  is  not  only  from  the  Tar  Heel 
State,  but  he  has  gfot  tar  on  his  heels,  and  has  attended  to 
the  duties  well.  I  had  just  as  well  tell  the  truth,  it  is 
before  you  all,  \  do  not  wish  to  conceal  anythingr,  he  has 
attended  to  all  the  business  of  the  Association  for  the  past 
twentj'-five  years.  I  am  not  talking:  to  strang:ers,  but  I 
just  wanted  the  members  of  the  Association  to  know  that 
fact,  and  it  is  a  fact.  Well,  brother  Troy,  T  just  want  to 
say  to  j'^ou,  right  now — even  though  the  bell  is  ring:ing:  for 
dinner — that  if  you  will  g:o  on  for  twenty-five  years  more, 
then  we  will  consider  if  we  cannot  do  better  and  make  you 
President,  or  something:,  after  twenty-five  years  more 
service.  I  read  in  a  book  once  a  description  of  Red 
Jacket's  speeches,  and  I  remember  that  if  a  man  has  no 
other  merit  to  his  speech  he  can  at  least  have  said  for  it 
that  it  was  short. 

Mr.  Troy: 

Mr.  President,  and  Gentlemen  of  the  Alabama  State  Bar 
Association:  There  is  no  one,  and  there  can  be  no  one, 
who  more  keenly  feels,  or  more  fully  appreciates,  the 
esteem  and  respect  of  his  fellow  man  than  I  do.  This 
beautiful  present,  priceless  on  account  of  its  association, 
is  rendered,  if  possible,  more  valuable  by  being  presented 
by  the  distinguished  gentleman  who  has  tendered  it  to  me, 
a  distinguished  Senator  from  the  State  of  Alabama,  a  grand, 
old,  square  block  of  granite, — General  Edmund  W.  Pettus, 
of  Dallas.  We  all  love  him,  and  no  one  in  the  State  of  Ala- 
bama mentions  his  name  except  with  reverence  and 
affection. 

The  Association  has  done  me  too  much  honor.     I  have 
done  some  of  the  wcrk  of  the  Association,  but,  if  you  would 
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ascertain  the  secret  of  its  success,  ask  this  same  distin- 
i^fiiished  gfentleman  who  has  made  this  presentation  to  me, 
ask  the  accomplished  Cooper,  or  the  eloquent  Harrison,  or 
the  brilliant  Roulhac,  or  the  Londons,  or  Tillman  or 
Parker  or  Weakley,  or  you,  or  you  (pointin^f  to  several 
members)— all  of  you,  and  you  will  say,  that  you  believe 
that  every  lawyer  owes  a  duty  and  an  oblig^ation  to  his  pro- 
fession, and  that  this  duty  and  this  oblig^ation  can  be 
better  discharj^ed  by  united  action  rather  than  bv  indi- 
vidual exertion;  that  is  what  bring^s  you  here  in  the 
swelterin":  days  of  June  to  transact  the  business  of  the 
Assocjatipn.  The  very  first  article  in  the  fundamental  law 
of  this  Association  declares,  that  it  was  orgfanized  for  the 
purpose  of  '\ipholdingf  the  honor  of  the  profession."  The 
members  of  the  bar  of  the  State  look  to  the  Association  for 
that;. the  people  of  the  State  look  to  the  Association  for  the 
accomplishment  of  that  purpose,  and  thank  Heaven,  the 
day  is  at  hand  when  they  will  not  look  in  vain. 

There  were  those  at  the  org^anization  of  this  Association 
--and  others  who  have  since  aided  in  buildin^r  it  up — 
the.  fra«:rance  of  whose  memory  still  permeates  the  air 
which  fills  the  hills  and  valleys  of  Alabama.  We  cannot 
think  of  this  Association  without  recalling:  ^the  distin- 
ijuished  members  who  have  passed  away,  men  like  Peter 
Han  ilton,  William  G.  Jones,  John  Little  Smith,  and  Gaybrd 
B.  Clark  of  Mobile,  William  M.  Brooks  of  Selm'a,  Daniel  S. 
q^-oy,  David  Clopton,  Thomas  H.  Watts,  P.  T.  Sayre, 
Henry  C.  Tompjvins  and  others  of  Montgfomery,  Henry  D. 
Clayton  of  Barbour,  Robert  C.  Brickell  and  Leroy  Pope 
Walker  of  HuntsvilU-,  and  many  others  who  have  g^one  to 
their  reward;  men  who  were  g^reat  lawyers,  men  who 
would  have  been  threat  lawyers  in  any  country  in  the 
palmiest  days  of  its  history,  men  who  would  have  been 
startled  and  astonished  at  the  word  ^^commercialism'*  in 
the  i>ractice  of  the  law,  or  in  the  attempt  to  gfet  business 
bv  unworthy  means.     It  is  the  memory  of  these  men,  and 
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the  distingfiiished  men  who  yet  occupy  positions  at  the  bar 
of  the  State,  which  make  it  an  honor  to  belong  to  the  pro- 
fession of  the  law,  and  should  make  a  man  feel  ashamed  to 
do  an  unworthy  act  in  his  profession. 

As  I  have  said,  the  bar  of  the  State,  and  the  people,  look 
to  this  Association  for  the  carrying  out  of  the  objects  of 
its  organization,  and  while  it  is  youn^^  comparatively  in  the 
history  of  this  State,  we  do  not  recognize  that  there  is,  in 
the  bright  lexicon  of  its  youth,  any  such  word  as  ''fail"  in 
its  efforts.  It  proposes  to  go  on  with  this  work  until  the 
word  lawyer  is  again  respected  and  honored  from  the 
beautiful  valley  of  the  Tennessee  to  where  the  waters  of 
the  Gulf  wash  the  sands  at  Mobile.  Now,  Gentlemen  of 
the  Association,  I  accept  with  sincere  thanks,  this  token 
of  your  affection,  and  as  Antony  said  that  the  people  of 
Rome  would  take  a  hair  of  the  mighty  Caesar  to  treasure 
in  their  memory,  and  dying,  bequeath  it  as  a  rich  legacy 
unto  their  issue,  so  I  take  this  beautiful  bowl,  and  can 
promise  you  that  in  the  future,  as  in  the  past,  I  shall 
attempt  to  discharge  the  duties  of  this  office  in  such  a  way 
as  to  merit  your  approbation.  The  Alabama  State  Bar 
Association  has  had  coldness  and  luke-warmness  where  it 
had  a  right  to  expect  sympathy  and  assistance,  but  it  has 
weathered  every  storm,  and  it  is  stronger  to-day  than  it 
has  been  at  any  time  in  its  history,  and  it  will  go  on  in  the 
work  it  set  out  to  accomplish  until  it  is  accomplished,  for, 
like  the  bright  name  of  Marco  Bozzaris,  it  was  '*not  born 
to  die." 

Mr.  Lawrence  Cooper: 

Gentlemen  of  the  Association:  I  move  that  the  thanks 
of  this  Association  be  tendered  to  Hon.  Thomas  R. 
Koulhac,  for  hi^  efficient  services  as  President,  and  extend 
to  him  our  gratitude  for  the  good  he  has  doiie  in  the  per- 
formance of  the  duties  of  that  office.  All  who-favor  that 
motion  will  say  aye. 

TiiL-  .iiotion  was  adopted. 
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Mr.  Roulhac: 

Gentlemen  of  the  Association:  I  can  but  return  my 
thanks  for  your  kind  expressions,  I  appreciate  it  very 
highly,  and  nothing  I  have  ever  received  is  more  appre- 
ciated. 

On  motion,  recess  was  taken  for  one  hour. 

AFTERNOON  SESSION. 

The  President  called  the  Association  to  order. 

The  Secretary: 

Mr.  President:  On  yesterday  the  report  of  the  Com- 
mittee on  Judicial  Administration  and  Remedial  Procedure 
by  the  Chairman,  Hon.  A.  A.  Evans,  was  passed  over  until 
to-day.     I  see  Judge  Evans  is  now  present. 

Judge  Evans: 

Mr.  President:  The  Committee  has  not  any  report  to 
make. 

Mr.  Tillman: 

Mr.  President:  I  desire  to  move  the  thanks  of  the  Asso- 
ciation to  our  friend  who  has  acted  for  us  as  Secretary  and 
Treasurer,  and  also  to  the  Central  Council  and  members 
of  the  Executive  Committee,  for  the  efficient  manner  in 
which  they  have  discharged  their  duties. 

The  motion  was  adopted. 

Mr.  Tillman: 

Mr.  President:  There  is  one  other  matter.  We  have  a 
member  of  our  Association — and  we  had  the  evidence  this 
morning  of  the  love  and  respect  we  feel  for  him.  In 
August,  I  believe,  there  will  be  a  meeting  of  the  American 
Bar  Association.  Ordinarily  I  would  be  opposed  to  pouring 
honors  on  a  man.  sometimes  in  favor  of  showering  them  a 
little,  but  I  do  not  believe  you  can  turn  the  head  of  the  gen- 
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tleman  I  am  about  to  speak  of,  and  I  do  think  if  any  man 
deserves  honors  at  the  hands  of  this  Association,  it  is  the 
grentleman  to  whom  I  am  about  to  ref^r.'  I  know  it  is  the 
duty  of  the  incoming:  President  to  appoint  dele^^ates  to  the 
meeting:  of  the  American  Bar  Association,  but  I  think  it  is 
nothing:  but  fitting,  as  a  further  recog^nition  of  the  labors, 
of  the  honest  and  zealous  manner,  the  loyal  manner,  in 
which  he  has  served  this  Association,  and  which,  Mr. 
President,  has  done  more,  in  my  judgment,  than  the  labors 
of  any  dozen  or  more  of  us  in  keeping  the  Association 
together  in  depressed  times,  and  bringing  about  the  gath- 
ering we  have  to-day,  which  I  will  say  is  the  most  successful 
one  I  have  ever  attended.  I  desire  to  move,  Mr.  President, 
that  by  the  action  of  this  Association,  he  be  appointed  a 
delegate  in  addition  to  those  who  will  attend  that  meeting 
to  be  held  in  August  as  a  representative  of  this  Association, 
his  expenses  to  be  borne  by  the  Association — that  gentle- 
man is  Mr.  Alex.  Troy,  and  I  do  hope  the  Association  will 
pasis  the  motion. 
The  motion  was  adopted. 

Mr.  Troy: 

Mr.  President,  and  Gentlemen  of  the  Association:  I 
cannot  thank  you  as  much  as  I  feel,  for  the  honors  that  you 
continue  to  pour  and  shower  upon  me.  I  insist  that  I  am 
not  entitled  to  those  honors.  I  have  performed  the  duties 
required  of  the  Secretary,  and  have  been  paid  for  them. 
It  is  true,  from  a  financial  standpoint,  it  would  have  been 
far  better  if  I  had  never  seen  or  heard  of  the  office  of  Sec- 
retary of  the  Association,  but  there  are  certain  reasons, 
which  it  is  not  necessary  to  state,  why  the  labors  performed 
have  been  in  part  labors  of  love.  The  Association  really 
has  honored  me,  I  think,  far  beyond  my  deserts,  even  if  I 
had  served  without  comp.ensation,  and  even  if  the  office  had 
been  sought  and  I  had  done  far  more  than  I  have  done. 
This  Association  I  believe  is  capable  of   accomplishing 
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great  good  not  only  to  the  profession  in  the  State,  but  to 
the  people  of  the  entire  State.  I  thank  you  very  mUch  for 
the  resolution  which  has  just  been  passed,  and  for  the 
compliment  intended  and  implied  by  it. 

The  Secretary: 

Mr.  President:  There  being  no.  further  business  before 
the  Association,  I  move  that  the  Association  do  now  ad* 
journ  sine  die. 

The  President: 

Btfore  putting  the  motion  I  desire  to  say  that  if  it  be 
carried  by  the  Association  that  I  have  the  privilege,  and 
the  happy  one,  of  delivering  my  office  of  authority  to  the 
succeeding  President,  whose  orders  hereafter  you  will 
have  to  obey,  and  to  whom  I  hope  you  will  give  as  great  and 
cordial  support  as  you  have  to  me.  I  desire  to  present 
your  incoming  President — Gen.  George  P.  Harrison. 

Gen.  Harrison:  ... 

Mr.  President  and  Gentlemen  of  the  Alabama  State  Bar 
Association:  I  appreciate  the  fact  that  this  late  hour  is  no 
time  for  a  speech,  but  in  accepting  the  honor  which  jou 
have  conferred  upon  me  to-day,  I  desire  to  say  that  while  I 
have  had  some  honors  conferred  upon  me  during  my  life, 
politically,  militarily  and  masonically,  stilll  do  appreciate 
more  highly  than  any  other  this  honor  which  has  come 
unsolicited  and  unexpected,  calling  me  to  the  position  of 
President  of  this  Association.  Having  been  bred  and 
raised  a  lawyei  and  expended  all  the  years  of  my  life  in 
the  practice  of  the  profession,  I  have  always  been  content 
to  practice  at  the  Bar,  and  labored  in  the  interest  of  this 
Association,  in  a  small  way  perhaps,  ever  since  it  was 
organized.  I  have  never  aspired  to  be  a  judge,  but  always 
a-ipired  to  be  a  lawyer,  nor  have  I  aspired  to  be  your  Presi- 
dent, but  since  the  lawyers  of  the  State  have  given  me  the 
honor,  I  thank  them  from  the  bottom  of  my  heart. 

1  he  Association  adjourned  shw  die. 
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BY 

THOMAS  R.  ROULHAC, 

President  of  the  Association. 


Gentleman 'of  the  Alabama  State  Bar  Association: 

The  rules  of  this  Association  require  its  President  to 
make  the  basis  of  his  address  to  you  some  remarks  upon 
the  public  statutes  passed,  important  decisions  made  an'd  * 
like  events  occurring  during  the  past  j'^ear.  My  labor  in 
complying  therewith  has  been  greatly  lessened  by  the  fact 
that  the  Legislature  of  Alabama  has  not  been  in  session 
since  our  last  meeting,  and  that  the  address  of  ray  prede- 
cessor considered  at  length  the  latest  proceedings  of  that 
body.  In  that  connection,  he  referred  to  the  consideration  * 
the  Supreme  Court  was  then  giving  and  the  results  it  had' 
then  announced  upon  the  constitutionality  and  validity  of 
some  of  the  acts  then  adopted.  It  might  now  suffice  to 
add,  that  since?  then  almost  all  the  other  decisions  of  that 
court  upon  the  other  acts  of  that  session  of  the  Legislature 
have  but  increased  the  invalid  list.  This  phase  of  such 
action  has  attracted  much  attention  in  the  profession  and 
throughout  the  State. 

In  the  great  world  of  our  day  and  generation  history  has 
filled  its  pages  with  events  of  important  and  sometimes 
startling  nature.  The  great  war  between  Japan  and 
Russia,  two  nations  g.nd  two  pjeoples  so  widely  different  by 
birth,  training  and  race,  h?LS  continued  for  the  past  year, 
and  both  on  hind  and  sea  events  have  transpired,  which 
not  only  afford  a  new  and  unexpected  culmination  to  the 
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contesting:  armies  and  navies,  but  have  also  g^iven  to  the 
virorld  new  problems  of  armament  and  equipment,  and 
presented  questions  for  statesmen,  which  will  require 
careful  consideration  and  prudent  disposition.  Success  to 
Japan  has  been  so  far  uninterrupted,  and  one  of  its  certain 
effects  has  been  that  of  arousing  among:  the  people  of 
Russia  an  inclination  for  prog^ress  and  advancement  among: 
all  its  classes,  for  individual  liberty  and  opportunitj%  and 
for  the  advancement  of  all  its  classes  by  education  and  < 
enligfhtenment.  It  is  not  too  much  to  say  that  this  cannot 
but  be,  in  large  part,  the  product  of  this  ag:e.  The  gateway 
of  this  wide  territory,  benighted  population,  and  autocratic 
repression  which  has  been  Russia's  fate  so  long  in  the 
past,  have,  at  last  been  opened  to  the  dwellers  of  other 
lands,  where  individual  effort  has  long  had  its  field  for 
development,  whereby  the  public  welfare  of  their  country 
and  the  world  at  large  has  been  steadily  enhanced  and  the 
hand  of  progress  could  not  be  stayed.  Contact  with  these 
elements  on  every  side  must  at  last  awaken  the  best 
activity  of  those  who  had  been  previously  confijied  in 
narrow  bounds,  and  who  when  the  truth  was  at  last 
realized  by  them  would  seek  the  same  freedom  and  oppor* 
tunity  which  other  nations  had  possessed. 

The  march  of  such  events  in  Russia  cannot  be  stayed. 
Its  rulers,  if  wise,  will  render  all  assistance  in  their  power 
to  such  a  spirit  of  advancement,  and  will  endeavor  to  bring 
about  the  imminent  changes  in  character  and  fortune  of 
their  fellow  countrymen  rather  than  by  violence  ?ind 
oppression  retard  the  march  of  progress. 

All  nations  of  the  earth  have  watched  this  conflict  with 
the  deepest  interest.  Lessons  have  been  taught  in  every 
branch  and  department  of  warfare.  New  sciences  have 
been  brought  into  execution,  and  methods  which  skill  and 
labor  have  pondered  and  perfected  have  performed  feats 
beyond  expectation  and  with  a  certainty  which  ingenuity 
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was  not  thougl^  to  be  able  to  devise.  In  one  thing  con- 
nected with  this  subject  the  American  citizen  cannot  fail 
to  be  regarded  and  recorded  as  si  most  important  factor. 
Those  instrumentalities  which  have  proved 'most  effective 
had  their  origin  in  the  late  civil  war  of  this  union.  The 
battle  at  Hampton  Roads  between  the  Virginia,  the  old 
Merrimac,  and  the  Monitor,  invented  by  Ericason,  com- 
menced in  history  the  use  of  iron-clad  ships  in  naval  war- 
fare. That  time  has  'afforded  improvement  in  all  of  the 
parts  of  these  structures,  and  that  they  have  grown  and 
been  added  to  in  every  new  form  of  naval  architecture  is 
apparent  to  every  observer;  but  the  fact  remains  that 
American  energy,  invention  and  daring  furnished  the  first 
example  of  this  miraculous  struggle  over  the  waves.  Sub- 
marine boats  were  both  invented  and  tested  in  the  harbors 
of  the  Southern  States  in  that  stupendous  struggle.  Suc- 
cess did  not  then  always  attend  such  exertions;  but  the 
spirit  which  begot  it  and  the  spirit  which  undertook  it  be- 
long to  the  Southerner  and  to  the  American  citizen.  Tor- 
pedoes were  first  used  with  results  of  any  moment  both 
on  land  and  under  the  water  in  our  own  section  of  the 
country.  The  rifle  cannon,  the  repeating  small  arms  and 
the  breech-lOading  artillery,  sending  far  more  missiles  in 
a  moment^s  time  at  the  most  critical  juncture  between  the 
fearless  and  daring  armies,  recorded  not  only  their  deeds 
but  their  creation  during  our  civil  war.  Not  only  so,  but 
the  ambulance  corps  and  the  litter  bearers  kept  pace  with 
the  skillful  surgeon  along  the  lines  of  battle  for  the  first 
time  in  that  conflict.  Surgery,  with  its  zeal  and  daring, 
restored  to  health  and  to  life  many  a  shattered  form  and 
suspended  existence.  The  use  of  anaesthetics  not  only 
contributed  to  their  operations  and  eased  the  wound- 
tortured  warrior,  and  assisted  in  the  mastery  of  disease, 
but  many  of  its  kind  and  much  of  its  power  derived  exist- 
ence and  use  from  the  American  brain,  and  were  applied 
during  that  period  in  a  way  which  had  never  been  thought 
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possible.  As  already  mentioned,  all- these  ag-encies  bave 
since  that  time  been  improved  and  advanced;  but  back  of 
it  all  the  credit  belongfing  to  them  and  the  blessing^s  be- 
stowed thereby  belong  to  the  history  and  the  fearlessness 
of  the  American  soldier  in  his  great  contest  for  supremacy. 
All  vk^as  not  accomplished  for  which  many  of  us  struggled 
and  the  end  was  different  from*\vhat  many  of  our  people 
prayed  for,  but  among  the  other  blessings  besides  those 
of  a  restored  union,  which  time  has^demonstrated  and  will 
in  future  more  brilliantly  typify,  must  stand  the  re;nown 
and  the  honor  of  such  great  progress  in  the  march  of 
events.  So  defeat  may  result  in  blessing  to  the  Russian 
people,  and  they  inay  realize  that  Providence  has  its  pur- 
pose in  every  happening  in  life,  when  its  people  realize  that 
freedom  has  its  reward  in  things  performed  and  in  the 
hope  of  human  toil,  and  when  the  evils  of  serfdom  are 
overcome  and  destroyed,  as  a  garment  which  is  threadbare 
and  has  done  its  work.  Another  source  of  pride  as  well 
as  gratification  to  our  people  must  be  that  at  least  peace  to 
these  combatants  holds  out  its  promise,  and  that  the  prin- 
cipal, attempts  and  most  notable  diplomacy  to  bring  this 
about  was  on  the  part  of  this  country  and  the  executive  of 
this  nation.  Foi  him  it  may  be  said  that  three  great  prin- 
ciples have  been  faithfully  and  earnestly  pursued,  and  that 
they  have  produced  results  which  have  received  the 
warmest  approval  of  our  citizens. 

First,  it  may  be  said  that  for  this  he  has  bent  every 
energy  to  bring  it  about;  that  in  this  country,  without 
regard  to  the  points  of  the  compass,  every  citizen  should 
have  pride  in  the  Americanism  which  belongs  to  him  by 
virtue  of  his  citizenship  alone,  and  so  belonged  from  which- 
soever direction  he  came  or  to  whatever  class  or  rank  he 
belonged.  Sectionalism  has  had  no  place  or  favor  there, 
and  only  the  determination  and  the  effort  to  do  what  is 
right  for  the  individual  and  our  country  has  received  ap- 
proval. 
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Agnin,  he  has  demanded  the  just  <obhH?rvanGe  by  all 
a^ff^t^^ates  of  wealth  and  corporate  power  in  the  haqds  of 
the  few  of  the  rights  of  all  others  of  our  people  to  have  a 
fair  deal  and  receive  its  reward  for  manly  labor,  .  Finally, 
his  exertion  has  been  constant  that , no  efforts  should  be 
omitted  t6  bring  a1)out  peace  throughout  the  world,  and  of 
a  kind  that  all  honest  nations  could  accept  and  prjictice. 
Surely  it  has  not  detracted  from  American  reputation  that 
the  administration  of  this  country  has  taken  the  initiative 
in  working  treaties  in  foreign  countries  however  distant 
and  leading  to  a  cessation  of  a  bloody  and  distressing  con- 
flict. It  has  excited'  the  admiration  and  concurrence  of 
others  of  enlightened  nations,  and  obtains  the  cordial 
commendation  of  our  own  people.  Not  the  least  of  our 
triumphs  has  been,  that  diplomacy  in  America  means, 
and  means  only,  ckian  cut  and  honest  efforts  to  secure  the 
proper  ends. 

While  heretofore  the  profession  of  a  diplomatist  had 
been  thought  to  exact  every  preparation  for  concealment, 
deceit  and  undue  advantage,  with  our  people  it  stands 
alone  for  a  pure  and  upright  effort  to  do  and  to  administer 
justice  to  and  from  ourselves  and  other  nations.  What  a 
revelation  has,  this  been!  What  a  line  of  conduct  it  is,  of 
which  no  strong  and  growing  coifntry  nor  its  people. need 
be  ashamed! 

Throughout  the  United  States  an  unexampled  prosperity 
still  exists,  and  has  prompfted  remarkable  entei  prise  and 
development  for  the  pac^t  eight  years.  Cities  have  in- 
creased and  enlarged,  towns  have  grown  and  changed  their 
names  into  that  of  cities,  the  land  has  yielded  abundance 
and  blossomed  like  the  rose,  the  waterways  "have  been 
opened  and  still  supply  resource  and  wealth  to  all  parts  of 
our  nation,  lines  of  transportation  have  increased  in 
number  and  all  of  their  facilities  have  been  multiplied  and 
made  better  and  better,  buildings  of  ornament  and  utility 
have  grown  apace,  competence  has  been  everywhere  pos- 
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sible,  mines  have  been  opened  and  profit  has  been  derived, 
the  desert  has  been  converted  both  into  an  abode  and  a 
field  of  production,  enterprise  has  strugfij^led  with  enter- 
prise for  advancement,  and,  in  all  respects,  this  country 
has  furnished  an  attractive  field  for  all  the  efforts  of  man. 
Some  great  problems  for  careful  in ves titration  and  adjudi- 
cation make  their  appearance  here,  as  they  always  will 
with  us  and  everywhere.  Labor  and  capital  still  have  their 
conflicts.  On  the  one  side,  evils  have  shown  themselves  as 
in  every  other  calling:  and  business.  The  laboring  man 
has  organized  not  only  for  the  protection  of  himself  and 
those  who  share  his  toil,  but  also  that  he  may  prevent 
others  like  him  from  rendering  service,  where  he  thinks  it 
will  operate  to  his  detriment.  Those  who  work  may  agree 
among  themselves  to  act  in  concert  in  all  particulars  in 
which  their  interest  is  mutual;  but  it  is  widely  and 
flagrantly  hostile  to  the  spirit  of  independence  which  is  the 
birthright  of  the  American  citizen,  that  any  one  man  or  set 
of  men  may  and  shall  say  to  another  that  he  must  cease  his 
labor  and  see  want  and  suffering  visit  those  who  are 
dependent  upon  him,  because  he  would  rather  earn  than 
trust  to  charity.  The  State  of  Alabama  has  a  law,  ^hich 
was  aimed  at  the  punishment  of  such  efforts  in  the  name 
of  boycotting.  It  was  prompted  by  the  proper  spirit  and 
demands  a  proper  consideration  by  one  person  for  another. 
Yet  what  is  involved  in  this  is  not  all  which  shows  itself  in 
t'le  great  struggle  between  the  two  elements  in  every  popu- 
lation, of  capital  and  labor.  Organization  cannot  be  con- 
troverted or  overcome  in  any  quarter.  The  right  of 
unionism  is  both  natural  and  fundamental,  but  the 
thoughtful  man  must  have  long  since  concluded,  that  it 
would  not  have  assumed  those  features,  which  suggest  the 
most  forcible  arguments  against  it,  had  not  much  of  the 
power,  strength,  coercion  and  destruction,  which  threat- 
ened an  honest  man's  pursuits,  been  lodged  in  and  em- 
ployed by  the  powerful  corporations  and  combinations  of 
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capital,  which  have  been  encouraged  and  tolerated  both  in 
useful  development  and  in  corrupt  control  of  many  por- 
tions of  this  country.  Sometimes  it  has  happened  to  the 
shame  of  our  people,  that  the  executive  officers  were  put 
in  place,  courts  have  smiled  and  bowed,  and  legrislation  has 
been  dictated  by  the  will  and  influence  of  such  corpora- 
tions and  their  most  active  authorities. 

Such  corporations  and  especially  railroad  corporations, 
which  transport  both  passengers  and  freight,  are  meeting 
and  v(dll  meet  a  contact  in  all  parts  of  this  country,  which 
may  result  in  a  revolution.  The  railway  of  the  present 
day  is  quite  as  much  a  public  highway  as  the  former  road 
across  hill  and  dale,  over  streams  and  swamps,  through 
forest  and  plain,  an^  known  as  the  old  dirt  road,  ever  was. 
The  public  is  dependent  upon  such  highways  for  all  the 
means  to  which  they  resorted  to  the  other  kind  in  former 
days.  It  is  a  public  utility,  its  powers,  its  rights  and  its 
duties  are  public  in  character;  and  those  who  possess  and 
manage  such  institutions  must  realize,  if  they  have  not 
already  done  so,  that  the  public  interests  are  to  be  supplied 
and  the  public  views  must  be  respected.  It  would  not 
have  been  the  occasion  of  excitement  or  contest,  if  such 
corporations  had  continued  as  they  were  at  first  created, — 
whereby  the  means  of  a  large  number  of  the  population, 
where  it  passed  ard  to  whose  business  it  gave  attention, 
bad  been  invested  for  its  construction.  As  matters  now 
stand,  and  as  they  have  done  for  several  years  past,  those 
who  first  built  our  lines  of  traffic  have  lost  all  their  invest- 
ments, and  what  was  then  owned  by  many  has  now  become 
the  property  of  a  few.  More  men  are  now  employed  by  a 
railroad  corporation  and  labor  in  its  service  than  any  owner 
of  property,  in  the  olden  times,  could  ever  derive  profit  or 
support  from.  He  who  has  the  controlling  stock  in  a  rail- 
road corporation  to-day  receives  the  fruits  of  thousands  of 
servitors.  They  labor,  but  for  him;  he  labors  not,  yet  he 
reaps  the  fruit  of  their  earnings.     The  acquisition  of  a 
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constructed  railroad  by  anyone  from  others  has  been  an 
open  undertaking  in  the  commercial  life  of  this  country, 
and  no  well  sustained  objection  can  be  made  to  such  a 
course  of  dealing:;  but  others  have  rigfhts  in  its  use  as  well 
as  those  who  own  it,  and  the  State  has  conferred  powers 
for  its  use,  which  belong:  to  the  people  who  created  the 
State,  and  upon  whose  efforts  it  does  now  and  must  ever 
depend.  Profit,  in  tho  name  of  dividends,  may  well  be 
earned  by  those  who  control  and  operate  such  properties; 
but  it  is  difficult  indeed  to  make  any  one  see,  that  a  fic- 
titious capital  should  now  be  in  the  place  of  what  was  cost 
of  real  construction,  and  that  by  such  multiplication  and 
by  enormous  salaries  and  great*  expenditures  a  price  shall 
now  be  adopted  as  the  basis  of  remuneration.  If  one  is 
in  the  service  of  a  corporation  of  this  kind,  he  should  be 
found  on  its  list  of  servants,  as  .are  its  engineers,  brake- 
men  and  other  employees.  He  should  not  be  in  that  ser- 
vice, and  still  undertake,  under  such  employment,  the  duty 
of  law  making.  Salaries  to  officers  and  reasonable  com- 
pensation to  those  needed  in  its  operation  should  be 
considered  in  estimating  the  foundation,  upon  which 
reasonable  profits  shouldj  be  based;  liut  it  is  hard  to  con- 
vince a  thinking  man  or  the  public  that  the  tremendous 
salaries,  extravagant  expenditures  for  corrupt  purposes, 
or  the  expenditure  of  any  desired  sum  in  political  methods, 
should  be  taken  as  a  basis  for  the  profit,  to  which  the 
owners  of  a  corporation  should  be  entitled.  As  sure  as 
fate  such  corporations  have  got  to  meet  and  contend  with 
opposition  to  such  a  course.  The  part  of  wisdom,  on  their 
part,  would  seem  to  be  to  conform  their  deali,ngs  with  that ' 
to  which Uhe  public  is  entitled;  and  thus  to  save  them- 
selves, for  legitimate  expenditure  or  profit  a  large  sum, 
which' annually  has  been  applied  to  other  purposes,  but , 
which  should  be  used  for  th^ir  own  restitution  and  profit. 
Dispute.it  as  they  may,  or  hope  to  find  other  means  of  ac- 
complishing* their  own  personal  ends,  corporations  may. 
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understand  that,  from  this  time  forth,  there  is  a  strugg^le 
between  them  and  the  people  of  this  country.  If  they  be 
wise,  they  will  try  and  obtain  the  support  of  the  best 
people  in  this  country  without  making:  them  feel  that 
established  rights  will  be  destroyed,  and  that  not  a  dollar 
will  be  paid  for  the  purpose  of  dishonesty  or  corruption. 
This  fact  once  established,  the  sustenance  and  support  of 
all  communities  may  be  relied  on.  Without  it,  it  cannot 
exist.  Opposition  will  ever  occur.  How  can  it  be  ac- 
counted for,  that  the  cost  of  transportation  on  a  small 
connecting:  road  shall  exceed  in  amount  that  charged  on  a 
main  line,  many  times  greater  in  length  than  that  which 
connects  with  it  and  pays  tribute  to  its  labors  and  its 
profits? 

Another  great  subject  for  the  action  of  the  American 
people  is  the  tendency,  which  has  so  long  prevailed,  to 
pervert  municipal  and  other  like  powers  and  interests  for 
the  reception  of  illicit  gains.  From  all  directions  come 
the  determination  on  the  part  of  the  citizens  of  this  country 
to  stop  grafting,  which  is  but  another  name  for  stealing, 
from  all  of  our  public  institutions.  In  states,  in  counties, 
and  in  cities  men  are  found  alive  to  the  emergency,  which 
says  that  dishor;esty  shall  no  longer  prevail,  and  that 
public  works  are  to  be  paid  for  on  the  basis  of  decency  and 
integrity. 

In  the  Federal  Court  of  last  resort,  there  have  been  a 
number  of  decisions  of  great  interest  since  our  last' 
meeting.  In  Aikens  vs.  Wisconsin,  195  U.  S.,  a  combina- 
tion and  conspiracy  to  do  unlawful  things  has  been  decided 
as  justification  of  conviction  in  both  state  and  federal 
courts,  and  without  a  violation  cf  but  upholding  the  Four- 
teenth Amendment  of  the  Federal  Constitution,  and  that 
the  said  Fourteenth  Amendment'does  not  control  state  laws 
affecting  personal  liberty  or  matters  of  reputation.  In 
Gaslight  Company  vs.  Chicago,  194  U.  S.  1,  the  court  held, 
that  a  company  buying  the  property  of  another  could  not 
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defeat  the  power  of  the  State  to  fix  the  price  of  liRht  and 
fuel  below  what  the  charter  of  the  absorbed  company  had 
permitted.  In  Brown  vs.  Schleier,  194  U.  S.  18,  it  is  held 
that  a  receiver  of  a  national  bank  cannot  defeat  as  ultra 
vireSy  or  contrary  to  the  federal  law,  a  surrender  of  a 
lease  in  ^ood  faith  to  a  lessee.  At  pagre  25  of  the  same 
volume  that  court  holds,  that  a  railroad  company  must 
produce  papers,  documents  and  books  showing:  unfair  dis- 
crimination in  rates  to  the  Interstate  Commerce  Commis- 
sion, and  that  in  a  proceeding:  by  any  person  before  said 
Commission  for  redress  a  contract  with  a  third  party  is 
relevant.  In  Minnesota  vs.  Northern  Securities  Company, 
194  U.  S.  48,  it  was  held  that  a  party  could  not  go  into  a 
federal  court  to  enjoin  a  violation  of  an  anti-trust  act 
adopted  by  the  State.  A  sing:ular  case  was  considered 
under  certiorari  to  the  Fifth  Circuit  Court  of  Appeals  in 
194  U.  S.  120,  where  a  Mexican  corporation  was  sued  in  the 
Northern  Division  of  Texas,  bv  a  citizen  of  Texas  for 
death  by  wrong:ful  act,  and  judg:ment  there  obtained  by 
the  plaintiffs:  The  Circuit  Court  of  Appeals  for  this  cir- 
cuit reversed  such  judgment,  and  ^ts  reversal  was  sus- 
tained by  the  Supreme  Court,  with  dissent  by  the  Chief 
Justice  and  two  associate  justices, — it  being  held  that, 
although  the  action  was  transitory,  the  damages  and  cause 
of  action  and  judgment  were  governed  by  the  laws  of  a 
foreign  country,  and  that  the  United  States  could  not 
render  a  judgment  for  death  caused  by  negligence  in 
Mexico,  as  autnorized  by  the  law  of  that  country.  In  two 
cases  against  the  Governor  of  Virginia  and  others,  the 
Supreme  Court  held  that  the  dismissal  of  a  petition  for 
prohibition  to  prevent  the  canvass  of  votes  at  a  congress- 
ional election  could  not  be  reviewed  after  the  canvass  had 
been  made,  certificate  issued  and  the  holder  thereof  ad- 
mitted to  the  House  of  Representatives,  nor  could  the 
refusal  of  injunctive  relief  under  like  circumstances  be 
reviewed. 
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In  194  U.  S.,  441,  it  is  held  that  a  bankrupt's  property'  in 
the  hands  of  the  trustee  is  still  liable  to  State  taxes.  In 
many  cases  in  this  and  succeeding:  volumes  the  Bankrupt 
Act  has  received  a  clearer  exposition.  Experience  has 
shown  that  it  would  have  been  far  better  if  a  bankrupt 
law,  prepared  and  introduced  into  Congfress  some  years 
agfo  by  a  representative  from  Alabama,  General  William  C. 
Oates,  had  then  been  adopted,  with  the  amendments  and 
changes  which  practice  has  shown  to  be  necessary. 

In  Ohio  vs,  Dollison,  194  U.  S.  445,  the  Federal  courts 
recognize  the  full  validity  of  local  option  laws. 

A  good  deal  of  novel,  if  not  conclusive,  law,  has  been  de- 
cided in  regard  to  the  Phillipine  Islands,  in  Kepper  vs.  U. 
S.  195,  U.  S.  100,  with,  however,  the  dissent  of  four  mem- 
bers of  the  court,  who  say,  it  is  hard  to  see  how  this  can 
be  the  law,  if  the  court  was  right  in  previous  decisions. 

In  Dorr  vs.  U.  S.  195  U.  S.  138,  it  is  held  that  Congress 
may  do  as  it  pleases  with  territories  and  that  the  Philli- 
pine Islands  are  no  part  of  the  United  States. 

In  Bank  vs.  Wiley,  195  U.  S.  257,  it  is  held  that,  although 
a  party  to  a  note  authorizing  him  to  appoint  an  attorney  to 
appear  and  confess  judgment,  may  obtain  what  is  so 
authorized  by  the  terms  of  the  note,  no  subsequent  holder, 
or  other  party,  could  do  so,  and  that  the  court  was  without 
jurisdiction  to  render  such  judgment  in  favor  of  any  other 
party  than  the  one  to  whom  such  note  was  made,  and  that 
such  a  judgment  in  favor  of  any  other  party  can  be  attacked 
collaterally. 

There  is  now  pending  in  the  Supreme  Court  of  the 
United  States,  in  ex  parte  Riggins,  on  a  petition  for 
habeas  corpuus^  a  case  which  contains  several  new  and  most 
interesting  questions,  which  will  require  new  consideration 
of  the  effect  and  application  of  the  Thirteenth  and  Four- 
teenth Amendments  to  the  Federal  Constitution,  and  in 
which  will,  in  all  probability,  be  determined  what  are  the 
rights  of  a  citizen,  when,  although  the  State  has  accorded 
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him  by  its  laws  equal  protection  bj^  due  process  of  law,  the 
administration  of  that  due  process  by  the  established 
agfencies  of  the  court  is  resisted  and  defeated  by  the 
strengrth  and  c6ncentration  of  a  portion  of  its  people.  The 
formation  and  use  of  mob  law  and  Violence  thereby  ma3' 
therein  receive  restraintor  otherwise  by  the  interpretation 
of  the  two  constitutional  amendments  referred  to. 

The  important  legislation  of  other  States  is,  in  sub- 
stance, as  follows:  Iowa,  for  the  session  of  1904,  passed  an 
act  making  all  the  carriers  liable,  where  freight  was  trans- 
ported by  two  or  more  railway  companies  as  carriers;  and 
another  requiring  such  carriers  to  bear  and  return,  free 
of  charge,  shippers  of  live  stock.  It  also  made  the  State 
Agricultural  College  a  public  highway  commission;  and 
passed  another  regulating  the  operation  of  automobiles 
and  all  motor  vehicles.  An  act  abolishes  assignments  of 
error  in  appeals  in  all  civil  cases. 

Maryland,  in  the  session  of  the  same  time,  amended  its 
game  and  fish  laws  in  various  counties.  It  makes  it  a  mis- 
demeanor for  any  merchant  or  trader,  by  shop  or  store, 
not  to  provide  seats  and  places  of  sitting  for  women  em- 
ployed; and  punishes  failure  to  provide  for  wife  and  chil- 
dren. It  validates  all  conveyances  imperfectly  acknowl- 
edged or  recorded. 

Louisiana,  in  the  same  session,  passed  for  submission  to 
election  many  constitutional  amendments,  among  them 
one  to  allow  appropriations  for  pension  of  Confederate  vet- 
erans needing  it.  All  judges,  juries  and  court  officials  of 
every  kind,  are  prohibited  from  practicing  as  attorneys. 
Notice  of  lis  pendens  is  required  to  be  recorded. 

Kentucky,  in  1904,  makes  stealing  by  force,  bank  rob- 
bery and  such  acts  a  heavier  felony  in  penalty.  It  adopted 
a  Negotiable  Instrument  act,  to  be  in  uniformity  with  that 
in  other  States. 

Ohio,  at  that  time,  makes  important  changes  in  its  pri- 
mary election  law.     It  creates  as  a  public  institution  a san- 
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itarium  for  tuberculosis;  and  makes  the  pollution  of  water 
used  for  public  purposes  an  offense,  and  extends  the  dis- 
tance of  the  limits  of  a  municipality  for  its  punishment  to 
a  distance  of  twenty  miles.  It  reviews  and  renews  a  public 
road  law. 

West  Virginia,  in  1904,  provided,  that  if  a  license  to  sell 
liquor  was  lost  by  person,  to  whom  issued,  for  a  violation 
of  law,  it  could  never  be  re-issued  or  restored. 

Virginia  prohibits  sales  of  adulterated  food,  and  regu- 
lates oyster  beds,  in  that  year's  session.  It  made  many 
amendments  to  its  code,  and  allowed  certain  judges  to 
practice  law. 

Georgia,  in  that  session,  prohibits  buying  or  selling 
votes  in  primary  elections.  It  raised  a  commission  for 
investigating  tuberculosis.  It  purchased  for  its  capitol  a 
portrait  of  Gen.  John  B.  Gordon. 

South  Carolina  requi«-es  banks  to  make  quarterly  reports, 
prohibits  the  importation  of  the  boll  weevil,  and  makes 
carrier  convey  200  pounds  of  baggage  without  extra 
charge. 

Mississippi,,  in  1904,  permits  illegitimate  mothers  and 
children  to  sue  for  the  death  of  the  other  by  negligence  or 
willfullness.     It  undertakes  to  combat  the  boll  weevil. 

New  Jersey  passed  laws  for  regulating  the  age  of  em- 
ployment of  children;  for  pure  foods;  and  for  public  hos- 
pital for  tuberculosis. 

New  York,  in  1904,  passed  many  amendments  to  its  code 
of  civil  procedure.  It  adopted  an  additional  section  to  the 
Negotiable  Instrument  act,  in  regard  to  forged  or  raised 
checks.  This  feature  of  that  act  should  be  adopted  by 
other  States  conforming  to  it. 

Massachusetts  and  Rhode  Island  passed  their  usual 
number  of  laws  for  the  benefit  and  protection  of  their 
people. 

Wyoming,  in  the  session  of  1905,  adopted  the    uniform 
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Negfotiable  Instrument  act;  and  provides  that  corporations 
may  be  receivers. 

South  Dakota,  in  that  year,  regrulated  motor  vehicles. 

Missouri,  in  1905,  makes  a  defendant  sued  for  money 
also  pay  a  reasonable  attorney's  fee  on  judgment  for 
recovery.  It  vests  the  power  to  license  attorneys  exclu- 
sively in  the  Supreme  Court. 

California,  in  1905,  made  many  changfes  in  its  civil  pro- 
cedure act.  There,  no  exceptions  need  be  reserved  to  a 
charge  of  the  court  taken  down  by  a  court  reporter.  Ne- 
gfotiable instruments  must  be  paid  in  money  only  and  with 
no  conditions  except  costs  and  attorney's  fees. 

Returning:  to  matters  within  our  own  State  and  the 
decisions  of  our  courts  on  the  recent  acts  of  our  legislative 
department,  it  may  be  proper  to  say,  that  the  duty  of  the 
court  to  pronounce  unconstitutional  any  act  of  legiislation 
which  violated,  in  its  enactment  or  prior  and  attendant 
proceedings,  specified  piovisions  in  the  constitution  cannot 
be  doubted  or  questioned;  but  its  construction  of  words 
there  used  and  the  definition  there  sometimes  given  them, 
with  respect  to  the  creation  of  circuit  and  chancery  courts 
throughout  the  State,  has  caused  a  considerable  degree  of 
surprise  and  difference  of  opinion.  By  sections  139,  142, 
143  and  150  of  our  present  constitution  the  circuit  court  is 
made  as  much  of  the  State's  judicial  department  as  is  the 
supreme  or  any  other  court.  In  the  judicial  history  of  the 
State  the  circuit  court  antedates  any  other.  Being  such 
court,  a  law  fixing  a  time  for  holding  its  sessions  of  court 
could  not  be  different  in  character  from  a  statute,  as  in 
section  3828  of  the  present  code,  fixing  that  of  the  supreme 
court.  Although  in  practice  the  law  has  always  prescribed 
the  terms  of  court,  yet  this  is  not  essential  to  the  creation 
of  a  court  nor  of  its  character;  for,  being  created,  its  terms 
may  be  indefinite  in  extent  of  time,  or  left  to  the  discretion 
of  the  judge,  or  be  perpetual  in  its  jurisdiction.     When 
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the  legislation  has  prescribed  the  time  atid  place  of  sitting: 
of  the  court,  these  are  construed  to  be  elements  of  juris- 
diction, as  was  held  in  ejo  parte  Branch,  63  Ala.  384,  and 
other  cases;  but  none  of  these  decide,  that  either  the  time 
or  place  of  a  court's  term  determines  what  kind  of  a  court 
it  is,  or  what  is  its  jurisdiction  as  to  parties  or  subject 
matter.  Thus  a  law  fixing  a  time  for  holding*  court  might 
be  a  local  one,  when  that  creating  the  court  itself  was  not. 
Therefore,  it  has  been  thought  by  many,  that  it  was  to  be 
determined  whether  a  law  creating  a  circuit  court  was  a 
special,  pi  ivate  or  local  law,  by  what  it  created  and  estab- 
lished; and  that  if  its  object  was  to  establish  in  somewhat 
different  shape,  as  to  the  number  of  judges  only,  a  circuit 
court,  it  could  not  be  a  special,  or  private  law,  because  not 
one  applying  to  an  individual,  association  nor  corporation, 
nor  a  local  law,  because  it  did  not  apply  to  any  subdivision 
of  the  State  less  than  the  whole  only,  but  to  the  whole  State, 
as  the  circuit  court  has  done  in  all  its  history,  although  its 
members  have  changed  in  the  number  to  meet  an  increase 
in  that  of  its  circuits,  from  its  jurisdiction  and  the  extent 
of  its  trials,  process  and  judgment,  which  have  been 
operative,  decisive  and  effective  not  only  in  that  section, 
where  the  particular  division  of  this  court  sat,  but  in  all 
parts  of  the  State  of  Alabama.  Nor  is  the  character  of  the 
court,  nor  of  the  nature  of  a  law  creating  it,  changed  by  a 
provision  relative  to  fixing  its  terms,  which  might  be  of 
only  local  application,  when  the  jurisdiction  and  character 
of  the  courts  was  general.  Such  must  have  been  the  views 
of  the.members  of  the  last  legislature,  by  whom  these  laws 
were  passed,  as  seems  to  have  been  shown  to  the  constitu- 
tional convention  before  its  adoption  of  sections  105,  106 
and  110  of  our  existing  constitution.  This  destruction  of 
several  such  acts  as  those  already  referred  to  and  others 
equally  as  important  has  not  brought  about  any  extra  or 
called  session  of  the  legislature,  the  necessity  for  which 
was  thought  by  some  to  be  thus  indicated.     Probably,  the 
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omission  to  do  so  will  wisely  afford  ample  time  for  reflec- 
tion, that  sone  of  that  legfi-lation  which  has  thus  failed  of 
operation  can  longfer  remain  so  lost  without  detriinent,  or 
that  such  changfes  may  be  embraced  in  it  in  the  future  as 
will  render  it  more  beneficial.  But,  if  the  provisions  of 
the  constitution  mentioned  were  to  be  construed  by  a  dif- 
ferent liofht  from  that  now  applied  to  it,  the  next  legisla- 
ture ouffht  to  submit  for  election  some  amendments,  by 
which  the  distinction  between  the  powers  retained  by  and 
those  denied  to  their  legislative  department  may  be  better 
understood. 

There  is  not  to  be  found  in  the  acts  of  the  last  legislature 
any  substantial  change  in  the  jury  lawof  this  state.  There 
would  seem  to  be  needed  some  notable  corrections  in  our 
system,. which  experience  fully  sustains.  In  the  original 
formation  of  juries  drawn  from  a  box  of  qualified  persons, 
such  a  number  of  persons  should  be  empanelled  to  com- 
prise enough  to  meet  all  peremptory  challenges,  that  may 
be  allowed  in  any  save  trials  of  capital  cases;  and  the  place 
of  each  of  those  excused  from  duty  should  be  supplied  by 
a  drawing  as  before.  In  no  case  should  the  summoning  of 
a  talesman  be  tolerated  as  now  permitted  by  law. 

The  possibilities  arising  from  the  entrusting  of  the  dis- 
position of  the  solemn  interests  of  parties  to  suits  to  a 
choice  in  any  measure  dependent  upon  the  influence  or 
political  strength  of  the  professional  and  idle  juryman,  or 
the  favorite  of  some  person,  on  hand  at  the  instance  of  one 
party,  when  the  challenges  of  his  adversary  were  exhaust- 
ed, or  by  questionable  arrangement  with  the  officer  exe- 
cuting the  summons,  would  thus  be  removed  as  far  as 
human  power  can  provide.  That  the  evil  requiring  this 
correction  has  done  its  work  and  wrought  its  injury  has 
been  observed  by  almost  every  attorney.  In  some  places, 
it  is  doubtless  worse  than  in  others.  In  some  a  larger  ele- 
ment of  the  professional  jurors  may  exist;  their  power  in 
political  affairs,  from  numbers,  class  and  activity,  may  be 
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of  the  controversy,  which  can  then  be  made,  like  Harper's 
race,  ''''from  tend  to  eendy^^  and  without  frequent  rever- 
sals and  trials  on  technicalities  and  immaterial  questions. 
This  course  would  not  injure  lawyers  or  their  profession, 
nor  call  for  their  knowledge  and  attainments  to  be  less  on 
ancient  than  on  modern  law;  but  it  does  gfive  to  the  indi- 
viduals, whose  interests  and  values  are  at  stake,  the 
chance  to  have  a  just  and  a  single  adjudication  of  all  that 
is  comprised  in  their  disputes. 

Many  of  these  thoughts  have  been  brought  to  mind  by 
reading  the  very  valuable  paper  of  the  Secretary  of  this 
Association,  Mr.  Alexander  Troy,  at  our  last  meeting.  He 
then  called  attention  to  the  subjects  which  had  been  dis- 
cussed before  this  body  by  papers  of  its  members  and 
their  arguments  made  at  its  session.  At  its  first  meeting, 
after  that  looking  to  its  organization,  held  on  December  4, 
1879,  both  Henry  D.  Clayton  and  George  F.  Moore  showed 
defects  of  pleading  and  practice,  several  of  which  have 
been  since  cured  by  legislation.  The  latter  of  those  named, 
at  its  next  meeting  repeated  many  of  his  suggestions  on 
this  subject,  but  advocated  the  New  York  Code  System. 
It  is  not  to  be  forgotten  that  he  then  and  there  recom- 
mended separate  divisions  of  the  Supreme  Court,  which 
has  been  recently  adopted  by  law.  Following  this,  John 
M.  McKleroy  pointed  out  how  wisely  and  conveniently 
there  could  be  a  union  of  common  law  and  equity  jurisdic- 
tion in  the  same  court,  which  has  been  sanctioned  by  legis- 
lation in  establishing  a  number  of  such  courts,  and  plainly 
illustrated  the  division  of  subjects  by  such  single  courts. 
Hannis  Taylor  urged  an  International  Code  Commission. 
The  value  of  this  doctrine  was  fully  recognized  at  the 
assemblage  of  the  Universal  Congress  of  Lawyers,  at  St. 
Louis,  in  1904,  which  seemed  without  opposition  to  an  In- 
ternational Code  on  many  lines.  Mr.  Taylor's  paper  also 
stood  for  a  system  of  uniform  divorce  and  commercial 
paper    laws.     Thomas    G.    Jones,    of    the  Committee  on 
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Judicial  Administration,  recommended  an  act  for  the  oral 
examination  of  witnesses  in  equity  cases,  and  le^slation 
here  has  accomplished  this.  At  the  next,  the  Committee 
on  Jurisprudence  recommenned  changes  in  the  married 
woman's  law  and  estate,  which  the  legfislature  afterwards 
accepted.  A.  B.  McEachin  advised  chang^es  in  both  Code 
and  Reports,  for  some  of  which  law  has  been  enacted.  L. 
A.  Shaver  adhered  to  jury  trial,  but  some  of  his  pro- 
posed changes  in  the  jury  system  have  been  adopted;  E. 
P.  Morrisette  discussed  some  abuses  in  the  homestead 
law,  some  of  of  which  legfislation  has  corrected;  Henry  St. 
Paul  urged  correction  of  our  inheritance  law,  and  legisla- 
tion has  in  part  since  done  this;  and  John  D.  Gardener  in- 
sisted that  a  regular  bankrupt  law  should  exist  in  this 
country,  and  some  portions  of  his  suggestions  congress 
has  since  put  in  operation.  On  August  1,  1883,  Stephens 
Croora  in  a  valuable  paper  showed  that  a  lien  of  judgments 
should  be  supplied,  and  legislation  has  been  directed  to 
this  end;  Henry  Wilson  and  John  A.  Foster  contended 
that  the  personal  representative  should  not  have  power, 
where  no  debts  required  it,  to  sell  lands  of  decedant  for 
division,  a  subject  which  should  yet  receive  more  atten- 
tion. James  Weatherly,  on  December  3,  1884,  pointed  out 
the  means  of  avoiding  judicial  delays,  some  of  which  have 
become  law;  and  F.  S.  Ferguson  showed  evils  of  the 
criminal  law,  some  of  which  legislation  has  corrected.  At 
the  next,  W.  B.  Hutchinson  commended  arbitration  as  a 
substitute  for  w^ar,  and  the  Hague  Conference  confirmed 
many  of  his  recommendations.  At  the  same  session,  S. 
W,  John  pointed  out  evils  of  local  and  special  legislation, 
which  the  last  Constitutional  Convention  appears  to  have 
properly  appreciated  and  to  have  taken  precautions 
against.  At  the  session  of  1886,  D.  T.  Blakey  suggested 
changes  in  Probate  Court  proceedings,  by  which  they 
might  be  simplified;  and  some  of  these  have  been  adopted, 
and  others   might  yet  well  be.     Mr.  F.  G.  Bromberg  pre- 
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sented   his  bill  for  a  uniform  system  of  commercial  law. 
At  that  of  1890,   George  F.    Moore  advised  some  useful 
legislation   as  to  Justices  of  the  Peace,   much  of  which 
might   well  be   passed  into  statute  law,  and  remain  there 
forever.     On  July  15,   1892,  attention  was  directed  to  the 
necessity    for    a  better  regulation  of  adverse  possesion, 
under  which  a  law  was  drawn  and  afterwards  passed.     A 
number  of  other  states  have  since  then  pursued  a  similar 
course  on  that  subject.     At  the  Sixteenth  session,  on  July 
5,  1893,  the  Committee  on  Judicial  Administration  report- 
ed  bills  for  changes  in  descents  and  distributions,  regu- 
lating exceptions,   granting  new  trials  and  the  ascertain- 
ment of  dower,  which  have  become  laws.     Another  for  the 
prevention  of  fraud  by  companies,  requiring  production  of 
books  and  prohibiting  such   by  shareholders,  but  not  in 
certain  cases  by   representatives,  has  been  enacted.     On 
July  10,  1894,  a  bill  was  presented  to  authorize  an  officer  to 
require  a  complainant   to  give  bond  before  a  receiver  was 
appointed,  which  has  become  a  law.     Some  of  the  sugges- 
tions in  the  paper  of  S.  D.  Weakley,  on  Labor  and  the  Law, 
have   been  adopted   by  legislation,   and   others  might  be. 
At  the  Nineteenth  session,  J.  V.  Smith  discussed  the  age 
of  consent  in   certain   criminal  cases;  and  an  act  then  of- 
fered by  him  has  since  become  a  law  of  the  state.     The  re- 
port of  S.  D.  Weakley,  from  the  Committee  on  Judicial  Ad- 
ministration on  June   17,  1898,  contains  several  important 
acts,  some  of  which  have  been  adopted   by  the  legislature. 
Copies    of    bills  were  presented  by  this  committee  at  the 
meeting  on  June  17,  1899,  authorizing  sale  of  land  adverse- 
ly held,   for  appointment  and  action  of  Referees,  and  for 
judgment  in   ejectment,   some  of  which  have  been  since 
adopted   by  legislation.     Much   of  the  report  of  said  com- 
mittee,  at  the  Twenty-Fifth   session,  by  W.  T.  Sanders, 
as  to  corporations,  has  since   been  carried  into  legislation. 
At  the  Twenty-Sixth  session  effort  was  made  to  amend  the 
disba»-ment  law   then   contained   in  Sections  598  to  510  of 
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the  code,  and  this  was  afterwards  adopted  by  the  legisla- 
ture. This  legislation  seems  to  have  met  a  response  in 
several  quarters.  By  inquiries  from  other  bar  associa- 
tions its  necessity  was  felt  elsewhere  than  here  alone. 
Discussing  this  subject  on  page  323  of  the  number  for 
August,  1904,  Law  Notes  uses  this  language:  "The  am- 
bulance chaser  has  indeed  been  too  much  in  evidence 
lately,  but  the  temporary  prominence  acquired  will  doubt- 
less soon  lead  to  the  practical  extirpation  of  this  species 
of  vermin.  Considerations  of  public  decency,  as  well  as 
the  common  sense  of  prospective  litigants,  will  co-operate 
with  professional  ethics  in  restricting  the  operation  of 
such  persons.  Nevertheless,  the  profession  itself  must 
increase  its  vigilance.  The  steps  lately  taken  in  Alabama 
are  worthy  of  emulation  in  other  quarters.  There  the 
Bar  Association  procured  the  passage  of  an  act  making  it 
a  misdemeanor  and  disbarable  offense  for  an  attorney  by 
his  emmissaries  to  solicit  practice.  It  is  also  made  the 
duty  of  the  State  Solicitor  to  prosecute  such  offenders 
upon  the  complaint  of  the  State  Bar  Association,  or  its 
Central  Council.  The  high  character  of  the  gentlemen 
comprising  this  council  is  a  sufficient  guaranty  that  no 
prosecutions  will  be  undertaken  where  the  facts  have  not 
been  fully  investigated,  while  at  the  same  time  it  affords 
an  assurance  that  no  real  culprit,  however  prominent  or 
influential,  will  be  beyond  the  reach  of  punishment.  The 
value  of  this  piece  of  legislation  is  already  shown  by  the 
fact  that  more  than  one  offender  has  voluntarily  surrender- 
ed his  license  to  practice.  There  may  be  similar  statutes 
in  other  states,  but  they  have  not  come  under  our  obser- 
vation. The  mode  of  dealing  with  the  trouble  is  effective, 
and  we  see  no  reason  why  it  should  not  be  universally 
adopted."  From  this  it  will  be  seen  that  the  State  Bar 
Association  has  not  been  altogether  an  idle  institution,  nor 
has  its  efforts  been  only  for  the  benefit  of  its  members, 
but  for  all  interests  in  the  state  and  for  every  part  of  its 
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more  largely  felt.  Oftentimes,  the  influence  both  ways 
may  be  bad.  But  no  g^ood  ofScer  or  citizen  can  object  to 
or  regret,  that  the  drawing  of  jurors  from  a  shaken  box, 
by  the  judge  in  open  court,  cannot  be  unfair,  that  no  in- 
dividual has  any  means  of  selecting  his  own  tools  or  favor- 
ites for  the  high  duty  of  trying  causes,  and  that  to  the  ful- 
lest extent  a  trial  is  the  submission  of  the  question  of  truth 
and  right  to  disinterested  triers  of  the  facts  in  evidence. 
The  officer  is  better  and  more  serviceable  the  less  it  is  in- 
cumbent upon  him  to  reward  his  strikers,  or  use  his  place 
for  base  purposes;  the  professional  juror  has  thus  the 
opportunity  of  devoting  his  idleness  to  better  effort  in 
other  labor,  or  not  to  direct  it  to  the  injury  of  any  other 
person;  while  the  litigant,  his  counsel  and  the  court, 
Heavens  knows,  can  more  safely  feel  that  a  cause  will  be 
more  justly  determined. 

In  one  other  particular  does  the  jury  law  of  this  and 
most  all  the  other  states  contain  an  inconsistent  element. 
A  different  number  of  challenges  is  accorded  to  the  state 
and  the  defendant,  the  excess  going  still  further,  if  there 
is  more  than  one  defendant.  Why  this  preference  should 
be  shown,  why  a  person  accused  should  have  more  oppor- 
tunities furnished  for  his  escape  from  crime  than  the 
public  good  should  have  for  securing  his  punishment,  if 
guilty;  why  there  should  be  accorded  to  one  or  the  other 
more  than  an  equal  show,  is  past  all  argument  or  explana- 
tion. If  at  any  one  time  in  the  history  of  this  country, 
when  the  inclination  showed  a  tendency  towards  too  speedy 
or  too  certain  conviction  or  harshness  of  punishment, 
such  a  state  of  things  appeared,  manifestly,  it  cannot  be 
insisted  that  it  is  now  to  be  found  anywhere.  On  the  con- 
trary, the  indications  all  are,  that  every  facility  is  afforded 
in  the  courts  by  intricate  pleadings  and  motions,  by  senti- 
ment and  indulgence,  by  delays  and  special  favors,  by 
preference  of  law  and  by  repeated  reversals  in  appellate 
courts,   upon   technical  and  oftentimes  insii^nificant  and 
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irrelevant  ruling's  as  to  the  admission  of  testimony,  as 
well  as  by  the  chance  of  rejecting:  more  jurors  than  his 
share,  to  the  criminal  for  relief  from  the  penalties  of 
crime,  by  making  the  courts  his  place  of  refuge  after  in- 
jury or  death  has  been  ruthlessly  and  flagrantly  inflicted 
by  the  guilty  upon  the  innocent  and  helpless.  Why  then, 
should  not  the  people  of  the  state,  which  is  supposed  to 
embody  the  good  and  law  respecting  portion  of  its  popu- 
lation as  well  as  its  vicious  and  law-discarding,  stand  in  an 
equal  attitude  before  its  courts?  Would  it  not  be  as  wise, 
if  such  a  policy  is  not  to  be  accepted;  to  allow  open  warfare 
between  such  an  assailant  and  the  persons  threatened 
w^ith  attack,  wheH,  under  prescribed  conditions,  each 
enemy,  with  his  following,  might  resort  to  the  usual  war- 
like accompaniments  of  assault  and  defense,  by  stratagem, 
retreat,  advance,  or  surrender,  with  terms  established,  as 
to  cause  one  to  be  slain  without  notice,  when  no  restraint 
for  that  or  other  homicide  is  enforced  to  prevent  its  re- 
currence upon  some  one  else?  With  the  addition  of  re- 
quiring every  juror  to  be  a  householder  and  freeholder, 
whose  interests  thus  call  for  the  maintenance  of  law  and 
order,  a  change  for  the  better  could  be  found  in  our  jury 
law. 

In  one  other  manner,  it  is  believed,  better  results  could 
be  reached  in  criminal  cases.  If  it  were  provided  by  law 
that,  when  objections  are  raised  on  the  trial  to  the  admis- 
sion of  testimony,  the  jury  might  be  withdrawn,  the  testi- 
mony offered  at  length  and  in  all  forms  proposed  to  the 
trial  court,  and  the  witness  allowed  to  give  his  testimony 
in  answer  to  the  questions  and  then  if  the  rulings  of  the 
court  were  adverse  to  the  defendant,  exception  reserved 
and  made  a  part  of  the  record,  and  the  appellate  court  be 
required  to  say  whether  such  testimony,  if  off^ered  or  de- 
nied, should  have  changed  the  verdict,  many  appeals  would 
avail  nothing;  and  thus  the  probability  of  acquittal  on  a 
second  trial,  when  witnesses  were  removed  or  interest 
lost,  would  be  taken  away. 
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Would  it  not  also  be  prudent  for  the  law  to  say,  that,  if 
the  appellate  court,  after  having  considered  such  eridence 
thus  excluded  or  admitted,  and  treating:  it  as  fully  weigfhed 
as  if  offered  or  excluded,  should  upon  all  the  record  so 
completed  affirm  a  conviction,  if  in  their  opinion  such  re- 
cord justified  it?  Should  an  appeal  in  a  criminal  case  be 
allowed  a  defendant  upon  anything  but  the  evidence  affect- 
ing the  merits  of  guilt  or  innocence;  and  should  not  the 
state  be  allowed  an  appeal  therein  upon  the  same  grounds 
as  a  defendant,  with  a  reversal  in  its  favor,  when  proper 
and  on  questions  of  law  only,  and  a  new  trial  accorded  it, 
if  it  so  appears  that  the  acquittal  was  wrongful  and  erro- 
neous in  law? 

It  will  be  replied,  in  answer  to  the  last  inquiry,  that  Sec- 
tion 9  of  our  Constitution  which  says,  that  "no  person 
shall  for  the  same  offense  be  twice  put  in  jeopardy  of  life 
or  limb,"  would  be  violated  by  an  affirmative.  But  can 
any  one  be  put  in  jeopardy  by  an  acquittal  erroneous  in 
law;  and  cannot  a  statute  expressly  authorize  to  the  state 
an  appeal  as  it  now  does  on  all  constitutional  decisions  on 
statutes?  Is  not  jeopardy  derived  from  a  second  trial, 
when  the  first  acquittal  was  based  upon  errors  of  law,  one 
of  the  delusions  of  the  law,  which  experience  and  charged 
conditions  demand  should  be  redressed? 

A  suggestion  may  be  ventured  in  one  other  respect 
touching  our  judicial  system.  By  law,  of  quite  venerable 
age,  the  power  has  been  conferred  upon  the  Supreme 
Court  and  approved  by  enactment,  for  the  adoption  of 
rules  for  its  own  and  other  courts  of  record,  not  in  con- 
flict with  other  provisions  of  law.  Such  a  power  is,  doubt- 
less, a  necessary  one,  and  also  useful  in  saving  much  labor 
to  the  members  of  the  court.  But  should  it  not  then  be 
provided  by  statute,  that  no  rule,  which  affected  the  merits 
of  an  appeal  and  prevented  the  consideration  of  such 
merits,  should  be  in  force,  except  upon  proper  notice  by 
the   party  invoking  it,  or  the  court,  to  the  counsel  for  the 
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part3'  to  be  affected  by  it,  with  the  privileg^e  of  correcting- 
any  part  of  the  record,  or  anything  in  connection  there* 
with,  as  is  allowed  by  amendments  in  other  courts?  Let 
not  this  be  resented  as  adding  to  the  work  and  duties  of 
the  court;  for  while  the  rule  may  lessen  their  labor,  yet 
labor  is  one  of  the  functions  of  their  exalted  place,  and  the 
enforcement  of  the  rule,  as  it  now  stands,  while  restful  to 
them,  may  result  in  loss  of  li!e,  liberty  or  property  to 
him,  whose  all  is  staked  upon  the  issue,  and  who  has 
sought  by  appeal  their  better  knowledge  of  the  law.  If 
correction  by  amendment  so  as  to  make  presentation  of 
the  true  merits  of  the  case  and  have  it  considered  thereon» 
is  needful  and  right  anywhere,  it  is  so  everywhere,  when 
courts  are  made  for  the  purpose  of  seeking,  hearing  and 
determining  the  truth. 

Several  times  this  Association  has  directed  its  efforts 
towards  the  adoption  of  a  simpler  and  more  advanced  sys- 
tem of  pleading  in  civil  actions.  The  logic  of  the  argument 
is  irresistible,  that  a  true  system  can  consist  only  in  a 
sworn  petition  and  answer  by  the  parties  in  every  civil 
cause,  in  every  jurisdiction,  stating  the  substantial  facts 
of  the  transaction  involved  sustaining  the  complaint  or  de- 
fense. The  preparation  of  such  a  system  by  a  code  has 
involved  close  attention  and  arduous  labor;  and  in  some 
instances,  where  it  was  undertaken  and  creditably  per- 
formed, subsequent  legislation  has  made  it  extended  and 
complicated.  This  has  changed  the  views  of  many,  who 
accepted  the  principle  from  which  it  sprung.  But  the 
simpler  and  briefer  and  closer  confined  solely  to  the  form 
and  substance  of  pleading  such  a  change  was  made,  the 
stronger  and  more  useful  it  would  be  and  become.  Its 
place  in  our  existing  code  would  not  require  the  loss  or 
destruction  of  any  material  part  or  plan  in  what  our  laws 
secure.  But  those  material  things  will  be  more  fully  and 
plainly  set  forth,  and  the  records  on  which  the  final  judg- 
ment is  rendered  will  contain  all  the  substantial  elements 
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poputaftiori.  No  rashness  13  indulged,  in  saying:,  that  a^ 
jnuch  as,  if  not  more.  than,,  any  other  body  or  org^anization 
within  its  boundaries,  has  this  Aepociation  endeavored  to 
promote  anrd  contributed,  .to  .a  .  suitabkr  progress  in  the 
goveromeiUalpowerSf  and  in  assistance  to.  new  questions 
which  may  enlarge  and  improve  the  advancing  and  incom- 
ing 'undertakings  for  our  state's  prosperity.  With  new 
industries  and  new  methods,  the  old  institutions  have  felt 
their  force;  and  day  by  day  new  conditions  have  arisen, 
for  which  training  and  energ}*^  must  be  discovered  and  ap- 
plied. Great  industrial  development  has  been  going  on 
for  many  years  past  in  all  parts  of  the  state,  and  legisla- 
tion has,  in  the  nature  of  things,  been  much  occupied  in 
that  direction.  With  the  drift  of  public  thought  follows 
that  of  its  branches  of  government.  Mines  and  industrial 
enterprises  have  rapidly  grown  and  increased  in  number 
and  in  the  capital  employed  in  a  large  portion  of  the  state; 
nor  is  a  co-equal  tendency  toward  advancement  been  lack- 
ing in  all  other  directions.  Along  the  great  gulf  coast 
maritime  increase  and  wealth  have  already  greatly  growm; 
and  the  future  of  that  section  cannot  be  calculated.  Lines 
of  railway,  vessels  and  means  of  transportation  carry 
heavier  tonnage,  and  demand  far  greater  facilities.  When 
the  Isthmian  Canal  is  begun,  and,  more  yet,  when  it  is 
finished  for  the  use  of  passage  of  the  world's  commerce, 
when  the  voyages  lead  by  safe  channels  and  balmy  seas, 
almost  always  in  sight  and  reach  of  land,  over  the  blue 
waters  of  the  gulf,  through  the  water-way  of  the  Panama 
Canal  to  the  broad  ocean  which  must  be  crossed  to  distant 
but  profitable  ports,  when  the  attractive  islands  of  the 
West  Indies,  fruitful  and  teeming  with  wealth,  are  joined 
in  the  community  of  a  government  of  free  institutions  and 
in  commerce  with  the  continent  of  the  Republic  of  America, 
as  nature  intended  them  to  be,  and  where  the  geography 
of  nature  has  defined  them,  and  when  the  American  citizen 
has- bis  home  and  hisrights.thcreas  from  Colon  to  Panama, 
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where  on  this  earth  can  be  found  a  more  profitable,  de- 
lightful and  beautiful  country  than  our  city  of  Mobile  and 
all  along  the  gulf  coast  connected  with  it,  and  on  the  rive'^s 
which  enter  Mobile  Bay.     Save  where  the  waters  of  the 
bold  Tennessee  roll  from    the  Blue    Ridge,  along  produc- 
tive mines,  quarries  and  ores,  fertile  fields  and  rich  pas- 
tures, by  towns  and  cities  alive  to  every  signal  of  exertion, 
moving  frontward   in   achievment  and  industrial  develop- 
ment, unite  with  those  of  the  Ohio,  Missouri,  Arkansas, 
the  Red,  Chicago  and  other  streams  to  seek  the  gulf  in  the 
mighty  rush  of  the  Mississippi,  all  the  rivers  and  waters 
of  Alabama  employ  their  floods  and  bear  their  tribute  to 
the  wharves  at  Mobile.     Back  of  this  section  forests  have 
yielded  wealth  and  still  afford  it  to  the  marts  of  the  world, 
and  the  soil  is  yielding  beyond  the  dreams  of  man.     Along 
Alabama's  eastern    and    southern  lines  industry,  skilled 
labor,  honest    toil    and    the    acceptance  of  new  plans  and 
methods  are  steadily  moving  it  forward  in  abundance  and 
unbroken   prosperity.     Through  the  center  of  the  state, 
where   the    rich    black  belt  stretches,  great  progress  has 
been   made,   and   it  stands  at  the  threshold  of  a  wonderful 
degree  of  advancement.     With  a  soil  of  almost  unequalled 
fertility   and   depth,  the  old  systen?  must  there  more  and 
more  give  way  to  that  which  has  come.    A  tenantry,  which 
has  often   been   injurious  and    profitless  to  both  sides  of 
such   an   arrangement,    will  ere  long  be  replaced  by  a  dif- 
ferent order  of  things.     The  muscle  and  capacity  of  its 
former  laboring  class  have   already  sought  and  obtained, 
and    will   more   largely  continue  to  do  so,  what  appears  to 
be    greater  reward   in    the   mines,   furnaces,     foundries, 
mills  and  other  enterprises,   along  lines  of  transportation 
and  in  the  manual  services  of  towns  and  cities,  oftener 
extended    than    can    be    made  customary  in  agricultural 
pursuits.     The  occurrence  of  this,  although  genuine  com- 
fort, stability  and  homelike  safety  may  be  thereby  greatly 
destroyed,  and  exchanged  for  exertion,   necessit}'  and  the 
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strife  of  bread  winning,  will  require  other  methods  for 
this  favored  region.  The  farm  will  take  the  place  of  the 
plantation.  And  when  it  does,  all  that  science  has  attain- 
ed will  be  put  into  play  for  agriculture;  the  machiner}'  of 
the  new  era  will  accomplish  the  work  here  that  it  has  else- 
where; another  soil  will  be  brought  to  the  surface  to  ren- 
der service  for  that  which  has  long  borne  its  crops,  if  just 
and  rational  cost  of  transportation  is  allowed  or  obtained, 
larger  yields  of  both  necessities  and  luxuries  will  hence  be 
sent  to  market;  it  will  bear  its  fruits  in  order  and  certain- 
ty; new  and  brighter  homes  will  draw  thither  an  intelligent, 
earnest  and  greater  class  of  dwellers  than  many  a  wide 
area  now  contains;  multiplying  herds  will  fill  and  adorn 
the  swelling  prospect  of  the  beautiful  prairies;  and,  once 
again,  the  South  and  our  State  will  possess  the  fascinating 
life  and  fortunes  of  the  canebrake. 

The  state  has  done  well  its  part  in  many  respects.  It 
has  been  faithful  to  every  obligation  and  justly  discharged 
its  debts.  The  burdens  of  government  have  not  been  ex- 
cessive, and  have  been  met  as  they  accrued,  with  a  fair 
prospect  of  a  proportionate  decrease.  It  has  fostered  and 
improved  its  public  school  system  without  regard  to  class 
or  race.  Aid  has  been  given  to  its  public  institutions  of 
learning,  and  wherever  it  has  appeared  that  the  aim  of 
those  controlling  their  affairs,  irrespective  of  race,  was 
pointed  to  the  help  of  their  fellowmen,  assistance  has  not 
been  refused,  nor  animosity  more  than  indifference  been 
tolerated.  So  actuated,  may  such  efforts  continue  and  in- 
crease, so  that  education,  that  great  parent  of  civilization, 
may  be  within  the  reach  of  all,  greater  things  may  be  per- 
formed by  our  people,  both  brain  and  body  be  made 
stronger,  purer  and  better  fitted  for  their  toil,  and  this 
world  be  composed  of  better  men: 

**Trained  now  to  that  grrandest  of  arts,  teaching"  the  rijyht. 
To  the  needy  soul  and  moulding  the  minds  of  men, 
As  they  should  be." 
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At  the  first  regular  meeting  of  this  Association,  it  began 
consideration  and  correction  of  our  jury  system,  as  it 
then  stood,  and  concurred  in  what  it  was  informed  ha^d 
been  the  work  of  Thomas  Seay,  then  a  member  of  the. 
Senate  of  Alabama  for  a  period  of  several  months  and 
after  a  careful  investigation  of  the  ways  and  results  of  th^. 
system  then  existing,  and  a  thorough  deliberation  of  what 
changes,  according  to  the  sentiment  of  that  date,  were, 
practicable.  He  succeeded  in  obtaining  the  passage  by 
the  Legislature  of  the  act  he  prepared  in  all  essential  par- 
ticulars, and  by  that  means  brought  into  practice  a  fap 
better  plan  than  had   formerly  prevailed  in  this  State. 

Early  in  the  formation  of  this  Association,  Mr.  Frederick 
G.  Bromberg,  one  of  the  earliest,  if  not  the  first,  of  its 
open  advocates  in  the  United  States,  recommended  the 
preparation  for  and  adoption  by  the  legislatures  of  .ail  the 
states  of  a  uniform  Negotiable  Instrument  Act;  and,  if  not 
then,  at  an  early  subsequent  meeting,  presented  an  act  for 
this  purpose.  Strange  to  say,  this  law,  although  it  has 
since  been  adopted  by  thirty-four  of  our  states,  including 
all  those  of  commercial  and  financial  importance,  and  con- 
tained, as  adopted,  all,  or  nearly  all,- the  provisions  set 
forth  in  the  bill  he  presented  to  this  Association,  and  al- 
though its  terms  have  been  so  plain  that  very  few  cases  of 
dispute  between  parties  or  for  construction  of  courts, 
under  the  terms  employed,  have  arisen  in  any  state,  it  has 
not  been  adopted  by  our  Legislature.  So  valuable  a  work 
by  a  member  of  this  Association,  already  in  force  where 
the  subject  of  negotiable  instruments  most  often  occurs, 
and  in  whose  rules  of  law  in  relation  thereto  all  the  business 
interests  of  Alabama  are  deeply  concerned,  should  not 
longer  be  kept  unadopted  by  our  law  making  department. 
Are  we  not  now  enough  of  one  people,  and  are  not  our 
trade  relations  so  closely  connected,  without  the  possi- 
bility of  interruption,  that  we  can  consent  to  a  uniformity 
of  laws,  where  the  best  interests  of  each  will  be  safeguard- 
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ed  by  a  correspondence  of  both  right  and  remedy  that  can 
be  known  to  all?  Should  not  the  same  principle  apply  to 
laws  of  divorce,  upon  which  so  many  rights  of  property 
may  be  dependent,  where  the  family  relation  is  so  far  in- 
volved, upon  which  our  religion  and  our  civilization  so 
deeply  stand, and  which  our  committees  have  so  frequently 
advised? 

Perhaps,  a  step  in  this  direction  by  the  Legislature  of 
Alabama,  may  receive  support  in  many  other  places. 
Among  good  men  and  women  it  always  will.  Such  a  move- 
ment, irrespective  of  sect  or  denomination,  under  the 
leadership  of  Bishop  Cheshire, met  with  an  eminent  degree 
of  success  in  North  Carolina^  at  the  meeting  of  its  last 
legislature;  and  thus  begun  the  expression  of  Southern 
sentiment  for  this  restoration  of  venerable  and  better 
principles. 

In  bringing  to  your  view  what  has  been  done  in  the  past 
by  this  organization  and  what  has  been  advised  by  it  yet 
to  be  done,  the  object  has  been  not  only  to  convince  you, 
that  our  purpose  is  a  good  one,  and  it  has  in  part  pursued 
and  performed  it,  but  to  show  you  likewise  that  there  is 
and  will  be  great  occasion  for  your  labors  in  the  coming 
time,  to  which  you  and  those  who  follow  us  may  bend 
every  energy  for  both  the  good  of  our  profession  and  our 
people.  By  this  effort  can  it  be  hoped  to  see,  as  one  of  our 
Southern  poets  has  prayed  for: 

**Day  of  our  mij^ht, 

And  lisrht    universal!     Day  with    no  nig'ht. 

When  not  one  son  of  man  destitute  dies  I 

Day  when  enlig-htenment  lifts  to  the  skies! 

Day  of  the  pure,  rich  gold!     Day    without  black! 

Koll  Thou,  the  curtain  of  ignorance  back.*' 

This  word  I  would  leave  to  those  who  remain  in  the  work 
of  this  Association,  and  who  are  yet  to  keep  up  the  duties 
of  their  profession:  Uphold  the  law,  lend  all  your  ener- 
gies to  the  preservation  of  right,  and  the  suppression  of 
wrong,  not  that  punishment  may  be  oftener  administered. 
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but  that  it  may  not  be  needed  by  men.  The  law  must  be, 
and  can  only  be,  the  protection  of  the  innocent  and  help- 
less; its  voice  the  only  one  that  will  be  obeyed.  With  it 
there  is  safety  and  good  order  and  peace;  without  it,  there 
is  disorder,  violence  and  wickedness.  Maintain  law  and 
order,  for  with  them  attend  liberty  and  security.  There 
can  be  no  sound  law  unless  there  are  true  men  to  sustain 
it  in  the  courts  of  justice.  Good  men,  honest  and  coura- 
geous, must  be  the  judges  of  the  land,  for  without  them, 
or  with  those  of  another  sort,  constitutions  are  worthless 
and  statutes  are  silent  and  powerless.  Order  is  the  fruit 
of  the  law,  and  law  must  be  respected,  if  civilization  and 
faith  shall  endure.  Therefore,  is  law  and  order  all  that 
we  hope  to  attain;  for  "Its  seat  is  the  bosom  of  our  Lord, 
and  its  voice  is  the  wisdom  and  love  of  the  Creator  of 
Man."  Now,  as  here  and  before,  Bretheren  of  the  Bar, 
in  respect  and  honor,  I  salute  you. 
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ANNUAL   ADDRESS 
BY 

HON.  JOHN  W.  JUDD. 

ON 

THE     FOURTEENTH     AMENDMENT— ITS     HIS- 
TORY AND  EVOLUTION. 


Mt»  President  and  Gentlemen  of  the  Alabama  State  Bar 
Association: 

This  paper  has  to  do  with  the  history  of  the  enactment 
and  judicial  evolution  of  the  First  section  of  the  Four- 
teenth Amendment,  to  the  Constitution  of  the  United 
States,  which  is  as  follows: 

"All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  therof,  are  citizens  of 
the  United  States  and  of  the  State  wherein  they  re- 
side. No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  law." 

It  is  quite  safe  to  say  that  if  this  provision  had  been 
embodied  in  the  original  Constitution  of  1787  it  would 
never  have  been  ratified  by  the  states;  and  a  further  effort 
would  have  been  necessary  to  the  formation  of  a  more 
"perfect  Union." 

The  original  thirteen  states  under  the  Articles  of  Con- 
federation, had   prosecuted  a  war  of  seven  years  duration 
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to  a  successful  conclusion^  for  the  purpose  of  not  only  e»» 
tablishing  their  independence,  but  for  the  purpose  of  ar- 
resting ultimate  sovereignty  from  the  King  of  England 
and  transferring  it  to  their  people. 

The  issue  direct  and  unmistakable  between  the  Ameri- 
can States  and  the  King  of  England  was:  In  whom 
rested  ultimate  sovereignty,  the  King  or  the  people  of  th^ 
states? 

The  Declaration  of  Independence  uses  this  language: 

*'The  history  of  the  present  King  of  Great  Britain  is  a 
history  of  repeated  injuries  and  usurpations,  all  having 
in  direct  object  the  establishment  of  an  absolute  tyr- 
anny over  these  States,'*'^ 

I  shall  not  argue  the  question,  but  shall  content  myself 
with  a  statement  of  what  seems  to  me  to  be  an  incontesta- 
ble fact  of  history,  that  the  States  as  States  each  acting 
for  itself  through  and  by  its  people  formed,  consented  to» 
and  established,  the  Government  of  the  United  States^ 
under  the  Constitution  of  1787, 

This  was  done,  too,  with  the  distinct  understanding 
that  ultimate  sovereignty  rested  with  the  people  of  the 
States, 

No  better  evidence  can  be  found  than  the  debates  in  the 
Virginia  Convention  called  to  take  action  upon  the  ratifi- 
cation or  rejection  of  the  Constitution,  Patrick  Henr}-, 
who  was  ever  ready  with  his  torch  to  light  the  fires  of 
liberty,  vigorously  attacked  the  Constitution,  using  the 
following  language: 

**Tbis  proposal  of  altering  our  Federal  Government  is 
of  the  most  alarming  naturel  >Iake  the  best  of  this 
new  government — say  it  is  composed  by  anything  but 
inspiration — you  ought  to  be  extremely  cautious, 
watchful,  jealous  of  liberty;  for  instead  of  securing 
your  rights  you  may  lose  them  forever. 

'1  have  the  highest  veneration  for  those  gentlemen;  but. 
Sir,  give  me  leave  to  demand;  what  right  had  they  to 
say,  \ve  thepeopleV     My  political  curiosity,  exclusive 
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of  my  anxious  solicitude  for  the  public  welfare,  leads 
me  to  ask,  who  authorized  them  to  speak  the  language 
of  *'we  the  people''  instead  oi^wethe  StatesT  States 
are  the  characteristics  and  the  soul  of  the  Confedera- 
tion. If  the  states  be  not  the  agents  of  this  compact, 
it  must  be  one  great  consolidated  national  government 
of  all  the  States." 

To  this  John  Marshall  (afterwards  Chief  Justice)  re- 
plied: 

"We  are  threatened  with  the  loss  of  our  liberties  by  the 
possible  abuse  of  power,  notwithstanding  the  maxim 
that  those  who  give  may  take  away.  It  is  the  people 
that  give  power,  and  can  take  it  hack.  What  shall  re- 
strain them?  They  are  the  masters  who  give  it,  and 
of  whom  their  servants  hold  itJ^ 

In  the  conventions  of  others  of  the  States,  similar  views 
were  expressed. 

The  history  of  the  civilization  of  mankind  records  not 
only  a  constant,  but  continuous  struggle  over  the  question 
of,  whether  man  was  made  for  government;  or  the  govern- 
ment made  for  man.  Human  liberty  insists  on  the  latter; 
the  ruling  forces,  by  whatever  name  called,  on  the  former. 

Mr.  Henry  was  fearful  that  if  the  State  of  Virginia 
agreed  to  the  compact  she  would  enter  a  consolidated  gov- 
ernment from  which  there  would  be  no  retreat;  John  Mar- 
shall, on  the  other  hand,  (Federalist  as  he  was)  said  no; 
the  people  of  Virginia  are  sovereign,  they  are  the  power 
that  gives,  and  they  are  the  power  that  '^can  take  it  back,'^ 

When  the  Constitution  was  ratified  by  the  States  there 
was  a  universal  demand  for  the  enactment  of  a  bill  of 
rights  as  a  part  of  it,  some  of  the  conventions  expressing 
the  hope  and  confidence,  that  Congress  at  an  early  day 
would  submit  to  the  States  for  their  consideration  a  bill  of 
rights.  In  answer  to  this  sentiment  Congress  did  at  its 
first  session  prepare  and  submit  the  first  ten  amendments. 
The  Fifth  Amendment,  among  other  things,  provided 
that: 
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'*No  person  should  be  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law." 

The  Tenth  Amendment  is  as  follows: 

"The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  re- 
served to  the  States  respectively,  or  to  the  people." 

This  Tenth  Amendment  set  at  rest  once  and  for  all  the 
fact,  that  the  Government  of  the  United  States  was  not 
only  a  government  of  limited  powers,  but  that  such 
powers,  and  (til  powers  of  government  not  delegated  to  it 
by  the  Constitution  were  held  by  the  States  and  the  peo- 
ple thereof. 

The  Fifth  Amendment  protected  the  people  in  the  right 
of  "life,  liberty  and  property."  When  this  is  done  the 
sum  of  human  liberty  is  secured,  for  life,  liberty  and 
property  is  the  same  as  life,  liberty  and  the  pursuit  of 
happiness;  which  is  the  be  all,  and  end  all,  of  human  and 
individual  liberty. 

Anglo-Saxon  government  is  progressive,  and  in  the 
nature  of  things  this  must  be  so.  The  one  thought  of  the 
Anglo-Saxon  people  always  has  been  that  liberty  is  the 
Ultima  Thule  of  all  government.  Everything  must  bend 
to  and  subserve  this  purpose.  This  idea  is  expressed  in 
our  sacred  Declaration  of  Independence: 

"We  hold  these  truths  to  be  self-evident,  that  all  men 
are  created  equal;  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights;  that  among 
these  are  life,  liberty  and  the  pursuit  of  happiness. 
That  to  secure  these  rights  governments  are  institut- 
ed among  men,  deriving  their  just  powers  from  con- 
sent of  the  governed;  and  that  whenever  any  form  of 
government  becomes  destructive  of  these  ends,  it  is 
the  right  of  the  people  to  alter  or  abolish  it,  and  to  in- 
stitute a  new  government,  laying  its  foundation  upon 
such  principles,  and  organizing  its  powers  in  such 
form,  as  to  them  shall  seem  most  likely  to  eifect  their 
safety  and  happiness." 
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Sometimt^s  these  people  have  destroyed  governments  by 
the  strong  arm  of  revolution,  and  erected  others  on  their 
shattered  remains;  at  other  times  they  have  evolutionized 
their  governments  by  the  slow  process  of  legislative  and 
judicial  development,  and  it  was  just  exactly  this  process 
which  led  up  to  the  enactment  of  the  Fourteenth  Amend- 
ment. 

The  question  of  state  citizenship  was  fairly  well  defined 
in  the  history  of  our  government  prior  to  the  war  between 
the  States;  but  citizenship  of  the  United  States  as  such, 
separate  and  apart  from  that  of  the  States,  if  it  existed  at 
all,  was  but  little  more  than  a  name.  This  condition  of 
things  was  emphasized  by  the  holdings  of  the  Federal  Su- 
preme Court;  that  the  provisions  of  the  Fifth  Amendment 
in  favor  of  "life,  liberty  and  property"  operated  only  as  a 
restraint  on  the  Federal  Government,  and  in  no  manner 
applied  to  the  action  of  the  States  as  such. 

Thus  we  had  this  condition  of  things;  citizenship  of  the 
states  existed;  these  citizens  were  entitled  to  life,  liberty 
and  the  pursuit  of  happiness;  but  they  held  these  rights 
in  absolute  subordination  to  the  action  of  the  States,  with 
protection  from  the  central  government,  except  in  the 
single  instance  where  it  was  enacted,  that 

*'The  citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several 
states  respectively." 

The  Convention  that  formed  the  Constitution  of  1787 
was  called  a  Commercial  Convention.  The  necessity  for 
some  restraint  on  the  action  of  the  States  in  taxing  foreign 
and  inter-state  commerce  became  most  manifest,  if  the 
States  were  to  live  together  in  one  federation  in  amity  and 
peace.  In  time  the  growth  of  industry  and  commerce  of 
the  United  States  became  of  such  importance  that  it  was 
manifest  that  if  the  rights  of  property  owned  by  citizens  of 
one  State  and  doing  business  in  another,  were  to  be  pro* 
tected   in   their  full  enjoyment,  it  must  and  could  only  be 
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done  through  a  central  power,  and  there  was  no  central 
power  adequate  to  this,  but  the  Governmert  of  the  United 
States. 

Unquestionably  the  results  of  our  civil  war  gave  oppor- 
tunity for  the  enactment  of  the  Fourteenth  Amendment, 
and  in  part,  but  not  in  whole,  gave  occasion  for  its  enact- 
ment. 

It  is  believed  that  the  real  history  and  purpose  of  the 
enactment  of  this  amendment  has  been  much  obscured 
and  misunderstood,  and  that  the  majority  opinion  of  the 
Federal  Supreme  Court  in  the  **Slaughter-house  Cases" 
has  been  one  of  the  chief  causes  of  this. 

The  accurate  historian  of  the  future  will  write;  that 
African  slavery  was  only  the  occasion  of  our  Civil  War, 
and  that  the  cause  lay  in  the  belief  of  the  people  of  the 
Southern  States,  that  ultimate  sovereignty*^  was  with  the 
people  of  the  States  as  such;  and  that  as  John  Marshall 
said  in  the  Virginia  Convention,  '^Th.e  people  give^  and  the 
people  can  take  back/^ 

So  with  the  Fourteenth  Amendment.  The  Civil  War 
gave  occasion  and  opportunity  for  its  enactment,  but  the 
cause  for  its  enactment  was  the  idea  imbedded  in  the 
minds  of  the  people  of  the  United  States  that  the  right  to 
''life,  liberty  and  property"  had  not  only  notsufficent  pro- 
tection, but  was  held  at  the  caprice  of  State  action,  and  in 
many  cases  moved  and  controlled  by  local  interests,  and 
subject  to  local  prejudice,  and  the  uncertain  political,  and 
judicial  action,  consequent  upon  such  conditions.  I  shall 
now  attempt  to  establish  this  by  what  to  my  mind  is  un- 
questionable history. 

We  are  far  enough  now  from  our  Civil  War  to  not  only 
take  a  judicial  view  of  the  great  men  who  controlled  the 
government  at  that  time  and  for  some  years  after;  but 
we  can  properly  judge  of  their  motives,  and  do  justice  to 
their  patriotism. 
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Speaking^  for  myself — while  I  was  a  Confederate  soldier, 
and  as  such  felt  that  I  followed  my  convictions,  and  did  my 
duty — I  was  not  at  all  disheartened  at  the  result  of  the 
war.  I  believed  that  ultimate  sovereignty  rested  with  the 
people  of  the  States  as  such,  and  that  they  had  the  right 
to  withdraw  from  the  compact,  or  secede  from  the  Union, 
if  you  please;  but  at  the  same  time  I  never  doubted  that 
the  Government  of  the  United  States  had  the  right  to  pre- 
serve its  existence,  and  that  if  it  had  the  power  to  do  this, 
it  was  its  duty  to  its  people  to* use  such  power  to  that  end. 
The  manner  in  which  the  Southern  people  accepted  the 
results  of  the  war,  the  patriotic  cementation  of  our  Union 
today,  give  assurance  that  we  can  fairly  judge  the  men 
and  their  motives  who  were  against  us,  and  not  only  this; 
but  only  and  alone,  could  the  present  condition  of  things 
be  produced  by  Anglo-Saxon  civilization. 

Ordinarily  debates  of  legislators  are  not  competent  to 
explain  the  intention  and  meaning  of  a  statute  or  provision 
of  a  constitution,  but  they  are  not  only  competent,  but 
highly  valuable,  in  ascertaining  the  true  history  of  such 
enactments. 

The  Thirtj^-Ninth  Congress  of  the  United  States  as- 
sembled in  December,  1865,  and  soon  thereafter  a  joint 
committee  on  reconstruction  was  appointed  as  follows: 

On  the  part  of  the  Senate,  Wm.  P.  Fessenden  of  Maine; 
James  W.  Grimes  of  Iowa;  Ira  Harris  of  New  York;  Jacob 
M.  Howard  of  Michigan;  Geo.  H.  Williams  of  Oregon;  and 
Reverdy  Johnson  of  Maryland. 

On  the  part  of  the  House,  Thadeus  Stevens  of  Penn- 
sylvania: Elihu  B.  Washburne  of  Illinois;  Justin  S.  Morrill 
of  Vermont;  John  A.  Bingham  of  Ohio;  Roscoe  Conklin  of 
New  York;  Geo.  S.  Boutwell  of  Massachusetts;  Henry  T. 
Blow  of  Missouri;  A.  J.  Rogers  of  New  Jersey;  arid  Henry 
Grider  of  Kentucky. 

The  Fourteenth  Amendment  was  introduced  in  the 
Senate   by  Senator  Howard  oi  Michigan,  and  referring  to 
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the   Constitution  and  its  Amendments,  particularly  to  the 
Fifth  Amendment,  he  said: 

*'They  do  not  operate  in  the  slig-htest  degrree  as  a  re- 
straint or  prohibition  upon  State  legrislation.  States 
are  not  affected  by  them,  and  it  has  been  repeatedly 
held  that  the  restriction  contained  in  the  Constitution 
agrainst  the  taking:  of  private  property  for  public  use 
without  just  compensation  is  not  a  restriction  upon 
State  leg^islation,  but  applies  only  to  the  legfislation  of 
Cong:ress.  There  is  no  power  g^iven  in  the  Constitu- 
tion to  enforce  and  to-carry  out  any  of  these  guaran- 
tees. *  *  *  They  stand  simply  as  a  bill  of  rights 
in  the  Constitution  without  power  on  the  part  of  Con- 
gfress  to  g:ive  them  full  effect;  while  at  the  same  time 
the  States  are  not  restrained  from  violating  the  princi- 
ples embraced  in  them  except  by  their  own  local  con- 
stitutions which  may  be  altered  from  year  to  year. 
The  great  object  of  the  first  section  of  this  Amend- 
ment is  therefore,  to  restrain  the  power  of  the  States 
and  compel  them  at  all  times  to  respect  these  great 
fundamental  guarantees.  *  *  *  ^y^^  last  two 
clauses  of  the  First  Section  of  the  Amendment  disable 
a  State  from  depriving  not  merely  a  citizen  af  the 
United  States,  but  any  person,  whoever  he  may  be,  of 
life,  liberty,  or  property,  without  due  process  of  law, 
or  from  denj-ing  to  him  the  equal  protection  of  the 
laws  of  the  State.  This  abolishes  all  class  legislation 
in  the  States,  and  does  away  with  the  injustice  of 
subjecting  one  cast  of  persons  to  a  code  not  applicable 
to  another.  *  *  *  Section  One  is  a  restriction 
upon  the  States,  and  does  not,  of  itself,  confer  any 
power  upon  Congress.  *  *  *  I  look  upon  the  First 
Section,  taken  in  connection  with  the  Fifth,  as  very 
important.  It  will,  if  adopted  by  the  States,  forever 
disable  every  one  of  them  from  passing  laws  trench- 
ing upon  those  fundamental  rights  and  privileges 
which  pertain  to  citizens  of  the  United  States,  and  to 
all  persons  who  may  happen  to  be  within  their  juris- 
diction. It  establishes  equality  before  the  law,  and 
it  gives  to  the  humblest,  the  poorest,  the  most  de- 
spised of  the  race,  the  same  rights  and  the  same  pro- 
tection before  the  law  as  it  gives  to  the  most  powerful, 
the    most    wealthy,    or    the   most  haughty.     *     *    * 
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Without  this  principle  of  equal  justice  to  all  men  and 
equal  protection  under  the  shield  of  the  law,  there  is 
no  Republican  Government,  and  none  that  is  really 
worth  maintaining:." 

In  explaining  the  provisions  of  the  equal  protection  of 
the  laws  Senator  Poland,  of  Vermont,  said: 

"It  is  the  very  spirit  and  inspiration  of  our  system  of 
government,  the  absolute  foundation  upon  which  it 
was  established.  It  is  essentially  declared  in  the 
Declaration  of  Independence  and  in  all  the  provisions 
of  the  Constitution.  Notwithstanding  this,  we  know 
that  State  laws  exist,  and  some  of  them  of  very  recent 
enactment,  in  direct  violation  of  these  principles. 
*  *  *  It  certainly  seems  desirable  that  no  doubt 
should  be  left  existing  as  to  the  power  of  Congress  to 
enforce  principles  lying  at  the  very  foundation  of  all 
republican  government,  if  they  be  denied  or  violated 
by  the  States;  and  I  can  not  doubt  but  that  every 
Senator  will  rejoice  in  aiding  to  remove  all  doubt  upon 
this  power  of  Congress." 

Thadeus  Stevens,  of  Pennsylvania,  said: 

"I  can  hardly  believe  that  any  person  can  be  found  who 
will  not  admit  that  every  one  of  these  provisions  is 
just.  They  are  all  asserted  in  some  form  or  other,  in 
our  Declaration  or  organic  law,  but  the  Constitution 
limits  only  the  action  of  Congress,  and  is  not  a  limita- 
tion on  the  States.  This  amendment  supplies  that 
defect,  and  allows  Congress  to  correct  the  unjust 
legislation  of  the  States,  so  far  that  the  law  which 
operates  upon  one  man  shall  operate  equally  upon  all." 

Roscoe  Conklin,  of  New  York,  and  a  leading  member  of 
the  Reconstruction  Committee,  in  1882,  in  an  argument 
before  the  Federal  Supreme  Court  in  a  case  from  Cali- 
fornia, used  this  language: 

'*At  the  time  the  Fourteenth  Amendment  was  ratified, 
as  the  records  of  the  two  Houses  will  show,  individuals 
and  joint  stock  companies  were  appealing  for  Con- 
gressional and  administrative  protection  against  in- 
vidious and  discriminating  State  and  local  taxes.    One 
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instance  was  that  of  an  express  company,  whose  stock 
was  owned  largelj'  by  citizens  of  the  State  of  New 
York, who  came  with  petitions  and  bills  seeking*  acts  of 
Congress  to  aid  them  in  restricting  what  they  deemed 
oppressive  taxation  in  two  States,  and  oppressive  and 
ruinous  rules  of  damages  applied  under  State  laws. 
That  complaints  of  oppression  in  respect  of  property 
and  other  rights,  made  by  the  citizens  of  Northern 
States  who  took  up  residence  in  the  South,  were  rife, 
in  and  out  of  Congress,  none  of  us  can  forget;  that 
complaints  of  oppression  in  various  forms,  of  w^hite 
men  in  the  South — of  'Union  men' — were  heard  on 
every  side,  I  need  not  remind  the  Court.  The  war 
and  its  results,  the  condition  of  the  f re ednian.  the 
itvftnifest  duty  owed  to  them,  no  doubt  brought  on> 
the  occasion  for  the  Constitutionul  Amendment,  but 
when  ths  occasion  came,  and  men  set  tJiemselres  to 
th".  task,  the  a^^catri' dated  evils  falUmg  within  the 
purvii'W  of  the  work  wer-^^  the  sun^oundin^  circuni' 
stances,  in  the  light  of  ivhich  they  strove  to  increase 
and  strengthen  iJui  safeguards  of  the  Constitution 
and  the  laws," 

In  the  same  case  Senator  Edmonds  of  Vermont  in  arg-u- 
ment  uses  this  language  concerning  the  First  Section  of 
the  Fourteenth  Amendment: 

'*There  is  no  word  in  it  that  did  not  undergo  the  com- 
pletest  scrutiny.  There  is  no  word  in  it  that  was  not 
scanned,  and  intended  to  mean  the  full  and  beneficial 
thing  that  it  seems  to  mean.  There  was  no  discus- 
sion omitted;  there  was  no  conceivable  posture  of 
affairs  to  the  people  who  had  it  in  hand  which  was  not 
considered/' 

Can  any  man  in  the  light  of  this  history  contemporane- 
ous with  its  enactment,  and  that,  too,  given  so  soon  there- 
after by  Mr.  Conklin  and  Senator  Edmonds,  doubt  that 
while  as  Mr.  Conklin  said,  the  results  of  the  Civil  War 
gave  occasion  for  its  enactment,  that  when  the  occasion 
came,  those  promoting  and  passing  it,  understood  and  in- 
tended that  it  should  so  strengthen  the  central  govern- 
ment, that   that  government   should    be  able  to  fully  pro- 
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tect  the  rights,  and  immunities,  of  the  citizens  of  the 
United  States,  from  one  end  of  the  land  to  the  other?  But 
how  sadly  the  real  purpose  of  this  amendment  miscar- 
ried— but  for  a  while  only — as  I  have  before  intimated  in 
this  paper,  is  due  to  the  judgment  of  the  Federal  Supreme 
Court  whose  opinion  was  written  by  Mr,  Justice  Miller, 
one  of  the  greatest  judges  that  our  country  has  ever  pro- 
duced. 

Judge  Miller,  though  a  Republican  in  politics,  was  a 
great  "States  Rights  Democrat,"  as  most  of  the  great 
statesmen  and  judges  who  have  honored  that  bench  and 
our  government. 

For  the  first  time  the  amendment  came  before  our 
greatest  of  all  Courts  for  construction  at  the  December 
Term,  1872.  The  Court  was  then  composed  of  Chief 
Justice  Chase  and  Associate  Justices  CliflFord,  Miller, 
Field,  Bradley,  Swayne,  Davis,  Strong  and  Hunt.  The 
title  is,  **The  Slaughter-house  Cases,"  reported  in  16 
Wallace,  page  36.  The  Court  divided  as  nearly  equal  as 
it  could,  with  Justices  Miller,  Clifford,  Davis,  Strong  and 
Hunt  on  one  side,  and  the  Chief  Justice  and  Justices 
Field,  Bradley  and  Swayne  on  the  other,  and  it  was  a 
battle  of  Titans. 

The  case  was  this:  The  legislature  of  Louisiana  had 
passed  a  bill  incorporating  seventeen  persons  as  **The 
Crescent  City  Live  Stock  Landing  &  Slaughter-house  Co." 
To  this  company  was  given  exclusive  right  to  erect  a  land- 
ing and  slaughter-house  on  the  Missippi  River  below  the 
City  of  New  Orleans,  and  enacted  that  no  animals  should 
be  landed  or  slaughtered  except  at  that  place,  and  that 
the  territory  covered  by  this  exclusive  privilege  should 
comprehend  three  parishes,  namely:  Orleans,  Jeiferson 
anci^St.  Bernard,  an  area  of  1154  square  miles,  and  con- 
taiping  a  population  of  over  300,000. 

No  animals  intended  for  human  food  should  be  lanrled 
or    slaughtered    elsewhere,    and  all  persons    killing  their 
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animals  there,  were  to  pay  a  fixed  sum  for  each  animal, 
and  to  leave  a  substantial  part  of  the  animal,  for  the  com- 
pany. If  a  vicious  monopoly  could  be  created,  it  was 
done  here. 

This  act  was  assailed  as  unconstitutional,  because  in 
conflict  with  the  Fourteenth  Amendment,  as  the  follow- 
ing: statement  from  the  opinion  of  Mr.  Justice  Miller 
shows: 

"That  it  abridgres  the  privileges  and  immunities  of  citi- 
zens of  the  United  States, 

'*That  it  denies  to  the  plaintiffs  the  equal  protection  of 
the  laws;  and 

"That  it  deprives  them  of  their  property  without  due 
process  of  law;  contrary  to  the  provisions  of  the  First 
Section  of  the  Fourteenth  Article  of  Amendment. 

''This  Court  is  thus  called  upon  for  the  first  time  to 
grive  construction  to  these  articles. 

"We  do  not  conceal  from  ourselves  the  great  responsi- 
bility which  this  duty  devolves  upon  us.  No  ques- 
tions so  far  reaching  and  pervading  in  their  conse- 
quences, so  profoundly  interesting  to  the  people  of 
this  country,  and  so  important  in  their  bearing  upon 
the  relations  of  the  United  States,  and  of  the  several 
States  to  each  other,  and  to  the  citizens  of  the  States, 
and  of  the  United  States,  have  been  before  this  Court 
during  the  official  life  of  any  of  its  present  members." 

The  view  of  the  majority  of  the  Court  can  best  be  shown 
by  the  opinion  of  Judge  Miller,  from  which  I  shall  quote 
somewhat  fully.  In  speaking  of  the  three  amendments, 
namely:  The  Thirteenth,  Fourteenth  and  Fifteenth,  and 
their  general  scope  and  purpose,  he  used  the  following 
language: 

**We  repeat  then  in  the  light  of  this  recapitulation  of 
events  almost  too  recent  to  be  called  history  but 
which  are  familiar  to  us  all;  and  on  the  most  casual 
examination  of  the  language  of  these  amendments, 
no  one  can  fail  to  be  impressed  with  the  one 
pervading  purpose  found  in  them  all,  lying  at  the 
foundation    of    each  and  without  which  none  of  them 
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would  have  been  even  suggested;  we  mean  the  free- 
dom of  the  slave  race;  the  security  and  firm  estab- 
lishment of  that  freedom,  and  the  protection  of  the 
newly  made  freedmanand  citizen  from  the  oppressions 
of  those  who  had  formerly  exercised  unlimited  do- 
minion over  him.  It  is  true  that  only  the  Fifteenth 
Amendment  in  terms  mentions  the  negro  by  speaking 
of  his  color  and  his  slavery.  But  it  is  just  as  true 
that  each  of  the  other  Articles  was  addressed  to  the 
grievances  of  that  race,  and  designed  to  remedy  them 
as  the  Fifteenth." 

It  is  respectfully  submitted  that  the  Court  here  mis- 
took the  occasion  of  the  cause.  Coming  to  a  more  critical 
discussion  of  the  Fourteenth  Amendment  the  Court  used 
the  following  language: 

*'  'AH  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States,  and  of  the  State  wherein  they  re- 
side.' 

*'The  first  observation  we  have  to  make  on  this  clause 
is,  that  it  puts  at  rest  both  the  questions  which  we 
stated  to  have  been  the  subject  of  differences  of 
opinion.  It  declares  that  persons  may  be  citizens  of 
the  United  States  without  regard  to  their  citizenship 
of  a  particular  State;  and  it  overturns  the  Dred  Scott 
decision  by  making  all  persons  born  within  the  United 
States  and  subject  to  its  jurisdiction  citizens  of  the 
United  States.  That  its  main  purpose  was  to  estab- 
lish the  citizenship  of  the  negro  can  admit  of  no  doubt. 
The  phrase,  ^subject  to  its  jurisdiction,'  was  intended 
to  exclude  from  its  operation  children  of  ministers, 
consuls  and  citizens  or  subjects  of  foreign  States  born 
within  the  United  States. 

"The  next  observation  is  more  important  in  view  of  ar- 
guments of  counsel  in  the  present  case.  It  is  that 
the  distinction  between  citizenship  of  the  United 
States,  and  citizenship  of  a  State  is  clearly  recognized 
and  established.  Not  only  may  a  man  be  a  citizen  of 
the  United  States  without  being  a  citizen  of  a  State, 
but  an  important  element  is  necessary  to  convert  the 
former  into  the  latter.     He  must  reside  within  the 
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State  to  make  him  a  citizen  of  it,  but  it  is  onl}-  neces- 
sary that  he  should  be  born,  or  naturalized,  in  the 
United  States,  to  be  a  citizen  of  the  Unian- 

'It  is  quite  clear  then  that  there  is  a  citizenship  of  the 
United  States,  and  a  citizenship  of  a  State,  which  are 
distinct  from  each  other,  and  which  depend  upon  dif- 
ferent characteristics,  or  circumstances,  in  the  indi- 
vidual. 

'*We  think  this  distinction  and  its  explicit  recog^nition 
in  this  amendment  of  great  weight  in  this  argument, 
because  the  next  paragraph  of  this  same  section, 
which  is  the  one  mainly  relied  on  by  the  plaintiflFs 
in  error,  speaks  only  of  the  privileges  and  immunities 
of  citizens  of  the  United  States,  and  does  not  speak  of 
those  of  citizens  of  the  several  States.  The  argument, 
however,  in  favor  of  the  plaintiffs  rests  wholly  on  the 
assumption,  that  the  citizenship  is  the  same,  and  the 
privileges,  and  immunities,  guaranteed  by  the  clause 
are  the  same. 

*'The  language  is  *No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunite 
of  citL':ens  of  the  United  States.'^  It  is  a  little  remark- 
able if  this  clause  was  intended  as  a  protection  to  the 
citizen  of  a  State  against  the  legislative  power  of  his 
own  State,  that  the  words  citizen  of  the  State  should 
be  left  out,  when  it  is  so  carefully  used,  and  used  in 
contra-distinction  to  citizens  of  the  United  States  in 
the  very  sentence  which  precedes  it.  It  is  too  clear 
for  argument  that  the  change  in  phraseology  was 
adopted  understandingly  and  with  a  purpose. 

"Of  the  privileges  and  immunities  of  the  citizen  of  the 
United  States,  and  of  the  privileges  and  immuni- 
ties of  the  citizen  of  the  State,  and  what  they  respec- 
tively are,  we  will  presently  consider;  but  we  wish 
to  state  here  that  it  is  only  the  former  which  are 
placed  by  this  clause  under  the  protection  of  the 
Federal  Constitution,  and  that  the  latter,  whatever 
they  may  be,  are  not  intended  to  have  any  additional 
protection  by  this  paragraph  of  the  amendment. 

*-Jf  then  there  is  a  difference  between  the  privileges  and 
immunities  belonging  to  a  citizen  of  the  United  States 
as  such,  and  those  belonging  to  the  citizen  of  the  State 
as  such,   the   latter   must   rest  for  their  security  and 
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protection  where  ^hey  have  heretofore  rested,  for 
thej'  are  not  embraced  by  this  paraj^raph  of  the 
amendment." 
Judgre  Miller  in  this  quotation  from  his  opinion  develops 
the  fact  that  this  amendment  certainly  did  one  thing:  that 
had  not  been  done  before,  and  that  ^vas  to  make  citizens  of 
the  Uni;ed  States  as  such,  and  this  without  regfard  to 
whether  they  are  also  citizens  of  a  State.  In  other  words, 
the  Court  holds  that  there  is  a  citizenship  of  the  United 
States  and  a  citizenship  of  the  States,  and  that  each  may 
and  does  exist,  independent  of  the  other;  and  then  the  de- 
duction is  drawn  ,  by  the  Court,  that  the  amendment  was 
only  intended  to  protect  the  citizens  of  the  United  States, 
in  their  privileges,  and  immunities.  It  is  most  respect- 
fully but  earnestly  submitted  that  this  was  a  misconcep- 
tion of  the  scope  of  the  amendment,  as  will  be  shown 
later  on. 

In  the  further  discussion  of  State  citizenship  as  contra- 
disting"uished  from  United  States  citizenship  the  Court 
said: 

*'In  the  Constitution  of  the  United  States  which  super- 
ceded the  Articles  of  Confederation,  the  correspond- 
ing: provision  is  found  in  section  Two  of  the  Fourth 
Article  in  the  following:  words: 

*'  'The  citizens  of  each  State  shall  be  entitled  to  all  the 
privilegfes  and   immunities  of  citizens  of  the  several 

^^  States.'     *     *     * 

**The  constitutional  provision  there  alluded  to,  did  not 
create  those  rig:hts  which  it  called  privileg:es  and  im- 
munities of  citizens  of  the  United  States.  It  threw 
around  them  in  that  clause  no  security  for  the  citizen 
of  the  State  in  which  they  were  claimed,  and  exercis- 
ed. Nor  did  it  profess  to  control  the  power  of  the 
Stale  gfovernments,  over  the  rig:hts  of  its  own  citizens. 

*'Its  sole  purpose  was  to  declare  to  the  several  States, 
that  whatever  those  rig:hts  as  you  g:rant  or  establish 
them  to  your  own  citizens,  are  as  you  limit  or  qualify 
or  impose  restrictions  on  their  exercise,  the  same, 
neither    more    nor    less,    shall  be  the  measure  of  the 


Digitized  by  VjOOQ  iC 


94.  Alabama  Stazr  Bar  Association. 

riRhts  of  citizens  of  other  States  within  your  juris- 
diction. It  would  be  the  vainest  sort  of  learning  to 
attempt  to  prove  by  citations  of  authority,  that  up  to 
the  adoption  of  the  recent  amendments,  no  claim  or 
pretense  was  set  up  that  those  rights  depended  on  the 
Federal  Government  for  their  existence  or  protection, 
beyond  the  very  few  express  limitations  which  the 
Federal  Constitution  imposed  upon  the  States — such 
for  instance  as  the  prohibition  against  ex  post  facto 
laws,  bills  of  attainder,  and  laws  impairing  the  obliga- 
tion of  contracts.  But  with  the  exception  of  these  and 
a  few  other  restrictions  the  entire  domain  of  the 
privileges,  and  immunities,  of  citizens  of  the  United 
States  as  above  defined,  lay  within  the  constitutional 
and  legislative  power  of  the  States,  and  without  that 
of  the  Federal  Government.  Was  it  the  purpose  of 
the  Fourteenth  Amendment  by  the  simple  declara- 
tion that  no  State  should  make,  or  enforce  any  law, 
which  shall  abridge  the  privileges,  and  immunities,  of 
citizens  ofth^  United  States^  to  transfer  the  security 
and  protection  of  all  the  civil  rights  which  we  have 
mentioned,  from  the  States,  to  the  Federal  Govern- 
ment? And  where  it  is  declared  that  Congress  sha!l 
have  the  power  to  enforce  that  Article,  was  it  intend- 
ed to  bring  within  the  power  of  Congress  the  entire 
domain  of  civil  rights  heretofore  belonging  ex- 
clusively to  the  States?" 

It  now  becomes  plain  what  the  Court  means  by  State 
citizenship,  and  the  ''privileges,  and  immunities,"  of  such; 
and  it  is  held  that  they  are  then  under  the  protection  of 
the  States,  and  that  it  was  not  intended  that  the  power  of 
their  protection,  should  be  transferred  to  the  Federal 
Government. 

This  idea  is  emphasized  by  the  Court  further  on  where 
it  is  said: 

*'The  argument  we  admit  is  not  always  the  most  con- 
clusive, which  is  drawn  from  the  consequences,  urged 
against  the  adoption  of  a  particular  construction  of  an 
instrument.  But  when,  as  in  the  case  before  us, 
these  consequences  are  so  serious,  so  far-reaching 
and   pervading,   so  great  a  departure  from  the  struct- 
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ure  and  spirit  of  our  institutions;  when  the  eflFcct  is  to 
fetter  and  degrade  the  State  gfovernments  by  sub- 
jecting: them  to  the  control  on  Congfress  in  the  exer- 
cise of  powers  heretofore  universally  conceded  to 
them,  of  the  most  ordinary  and  fundamental  char- 
acter; when  in  fact  it  radically  changes  the  whole 
theory  of  the  relations  of  the  State  and  Federal  Gov- 
ernments to  each  other,  and  of  both  these  govern- 
ments to  the  peeple;  the  argument  has  a  force  that  is 
irresistible  in  the  absence  of  language  which  expres- 
ses such  a  purpose,  too  clearly  to  admit  of  doubt." 

Here  then  is  the  majority  opinion  of  that  great  Court, 
and  while  subsequent  development  through  judicial  pro- 
cess has  confirmed  that  there  is  a  United  States  citizen- 
ship, and  a  State  citizenship;  it  has  also  come  to  pass  that 
primary  citizenship  is  with  the  United  States,  and  also 
that  the  ''privileges,  and  immunities,**  of  both,  are  under 
the  protection  of  the  Fourteenth  Amendment. 

Let  us  now  turn  to  the  dissenting  opinions. 

Judge  Field  led  the  dissent,  and  in  that  part  of  his 
opinion  where  he  discusses  the  question  of  citizenship 
under  the  Constitution  as  it  existed  prior  to  the  Civil  War, 
he  quotes  from  the  speech  of  Mr.  Calhoun  of  South  Caro- 
lina in  the  Senate  upon  the  Force  Bill,  in  1833,  as  follows: 

"If  by  a  citizen  of  the  United  States  he  means  a  citizen 
at  large,  one  whose  citizenship  extends  to  the  entire 
geographical  limits  of  the  country  without  having  a 
local  citizenship  in  some  State  or  Territory,  a  sort  of 
citizen  of  the  world,  all  I  have  to  say  is  that  such  a 
citizen  would  be  a  perfect  nondescript;  that  not  a 
single  individual  of  this  description  can  be  found  in 
the  entire  mass  of  our  population.  Notwithstanding 
all  the  pomp  and  display  of  eloquence  on  the  occasion, 
every  citizen  is  a  citizen  of  some  State  or  Territory, 
and  as  such  under  an  express  provision  of  the  Con- 
stitution, is  entitled  to  all  the  privileges,  and  immuni- 
ties, of  citizens  in  the  several  States;  and  it  is  in  this, 
and  no  other  sense,  that  we  are  citizens  of  the  United 
States." 
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And  in  speaking:  of  the  effect  of  the  Dref:  Scott  decision 
he  said : 

'*In  the  Dred  Scott  case  this  subject  of  citizenship  of 
the  United  States  was  fully  and  elaborately  discussed. 
The  exposition  in  the  opinion  of  Mr.  Justice  Curtis 
has  been  generally  accepted  by  the  profession  of  the 
country  as  the  one  containing  the  soundest  views  of 
constitutional  law.  And  he  held  that  under  the  Con- 
stitution citizenship  of  the  United  States  in  reference 
to  natives,  was  dependent  upon  citizenship  in  the 
several  States,  under   their  constitutions,  and  laws.'* 

Further  on  in  his  opinion,  in  discussing  the  eifect  of  the 
Fourteenth  Amendment,  Judge  Field  said: 

*'The  first  clauseof  the  Fourteenth  Amendment  changes 
this  whole  subject,  and  removes  it  from  the  region  of 
discussion  and  doubt.  It  recognizes  in  express  terms, 
if  it  does  not  create,  citizens  of  the  United  States,  and 
it  makes  their  citizenship  dependent  upon  the  place  of 
their  birth,  or  the  fact  of  their  adoption,  and  not  upon 
the  constitution  or  laws  of  any  State  or  condition  of 
their  ancestr3\  A  citizen  of  a  State  is  now  only  a  citi- 
zen of  the  United  States,  residing  in  that  State.  The 
fundamental  rights,  privileges  and  immunities  which 
belong  to  him  as  a  free  man,  and  a  free  citizen,  now 
belong  to  him  as  a  citizen  of  the  United  State,  and  are 
not  dependent  upon  his  citizenship  of  any  State.  The 
exercise  of  these  rights  and  privileges  and  the  degree 
of  enjoyment  received  from  such  exercise,  are  always 
more  or  less  affected  by  the  condition  and  the  local  in- 
stitutions of  the  State  or  city,  or  town,  where  he  re- 
sides. They  are  thus  affected  in  the  State  by  the  wis- 
dom of  its  laws,  the  ability  of  its  officers,  the  efficiency 
of  its  magistrates, the  education  and  moralsof  itspeople, 
and  by  many  other  considerations.  This  is  a  result 
which  follows  from  the  constitution  of  society,  and 
can  never  be  avoided,  but  in  no  other  way  can  they  be 
affected  by  the  action  of  the  State,  or  by  the  resi- 
dence of  the  citizen  therein.  They  do  not  derive 
their  existence   from  its  legislation  and  cannot  be  de- 
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"The  amendment  does  not  attempt  to  confer  any  new 
privileges  or  immunities  upon  citizens,  or  to  enumer- 
ate or  define  those  already  existing.  It  assumes  that 
there  are  such  privileges  and  immunities  which  be- 
long of  right  to  the  citizens  as  such,  and  ordains  that 
they  shall  not  be  abridged  by  State  legislation.  If 
this  inhibition  has  no  reference  to  privileges  and  im- 
munities of  this  character  but  only  refers,  as  held  by 
the  majority  of  the  Court  in  their  opinion,  to  such 
privileges  and  immunities  as  were  before  its  adoption 
specially  designated  in  the  Constitution,  or  necessarily 
implied  as  belonging  to  citizens  of  the  United  States, 
it  was  a  vain  and  idle  enactment  which  accomplished 
nothing  and  most  unnecessarily  excited  Congress  and 
the  people  on  its  passage.  With  privileges,  and  im- 
munities, thus  designated,  or  implied,  no  State  could 
ever  have  interfered  by  its  laws,  and  no  new  constitu- 
tional provision  was  required,  to  inhibit  such  inter- 
ference. The  supremacy  of  the  Constitution  and  the 
laws  of  the  United  States,  always  controlled  any  State 
legislation  of  that  character.  But  if  the  amendment 
refers  to 'the  natural  and  inalienable  rights  which  be- 
long to  all  citizens,  the  inhibition  has  a  profound  sig- 
nificance and  consequence." 

Beyond  question  Judge  Field  was  of  the  opinion  that 
primary  citizenship  was  with  the  United  States,  and  that, 
to  use  his  own  language,  "a  citizen  of  a  State  is  now,  only 
a  citizen  of  the  United  States,  in  that  State." 

Judge  Bradley,  concurring  in  the  dissenting  opinion  of 
Judge  Field,  and  also  pronoucing  more  fully  his  own 
views,  said: 

''First.  Is  it  one  of  the  rights  and  privileges,  of  a  citi- 
zen of  the  United  States,  to  pursue  such  civil  employ- 
ment as  he  may  choose  to  adopt,  subject  to  such  legal 
regulations,  as  may  be  prescribed  bj'  law? 

"Secondly.  Is  a  monopoly,  or  exclusive  right,  given  to 
one  person  to  the  exclusion  of  all  others,  to  keep 
slaughter-houses  in  a  district  of  nearly  1200  square 
miles,  for  the  supply  of  meat  for  a  large  city,  a  reas- 
onable regulation  of  that  employment  which  the  legis- 
lature has  a  right  to  impose? 
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"The  first  of  these  questions  is  one  of  vast  importance, 
and    lies    at    the  very  foundation  of  our  GDvernment. 
The    question    is    now    settled    by    the   Fourteenth 
Amendment  itself  that  citizenship  of  the  United  States 
is  the   primary  citizenship  in  this  country;  and  that 
State  citizenship  is  secondary  and  derivative,  depend- 
ing upon  citizenship  of  the  United  States  and  the  citi- 
zen's place  of  residence.     The  States  have  not  now,  if 
they  ever  had,  any  power  to  restrict  their  citizenship 
to    any    classes    or  persons.     A  citizen  of  the  United 
States    has    a  perfect  constitutional  right,   to  g-o,  and 
reside,   in  any  State   he  chooses,   and  to  claim  citizen- 
ship therein,    and  an    equalit}^  of  rights   with    every 
other    citizen;    and    the    whole  power  of  the  nation  is 
pledged  to  sustain  him  in  that  right.    He  is  not  bound 
to    cringe    to    any    superior  or  to  pray  for  any  act  of 
Congress  as  a  means  of  enjoying  all  the  rights,  and 
privileges,   enjoyed  by  other  citizens.     And  when  the 
spirit  of  lawlessness,  mob  violence,  and  sectional  hate, 
can  be  so  completely  repressed  as  to  give  full  practical 
effect   to  this  right,  we  shall  be  a  happier  nation,  and 
a  more  prosperous  one,  than  we  are  now.     Citizenship 
of  the  United  States  ought  to  be,  and  according  to  the 
Constitution    is,    a  sure  and    undoubted  title  to  equal 
rights,  in  any  and  every  State  in  this  Union,  subject  to 
such   regulations  as   the   Legislature   may  rightfully 
prescribe.     If  a  man   be   denied   full  equality  before 
the  law  he  is  denied  one  of  the  essential  rights  of  citi- 
zenship as  a  citizen  of  the  United  States." 

Judge  Swayne,   concurring  in  the  dissenting  opinion  of 
Judge  Field,  and  also  speaking  for  himself,   said: 

''The  First  Section  of  the  Fourteenth  Amendment  is 
alone  involved  in  the  consideration  of  these  cases. 
No  searching  analysis  is  necessary  to  eliminats  its 
meaning.  Its  language  is  intelligible  and  direct. 
Nothing  can  be  more  transparent.  Every  word  em- 
ployed has  an  established  signification.  There  is  no 
room  for  construction.  There  is  nothing  to  construe. 
Elaboration  may  obscure  but  can  not  make  clearer  the 
intent,  and  purpose,  sought  to  be  carried  out. 

''1.  Citizens  of  the  States  and  of  the  United  States  are 
defined. 
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"2.  It  is  declared  that  no  State,  shall  by  law  abridge 
the  privileges,  or  immunities,  of  citizens  of  the  United 
States. 

**3.  That  no  State  shall  deprive  any  person,  whether  a 
citizen  or  not,  of  life,  liberty,  or  property,  without  due; 
process  of  law,  nor  deny  to  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

"A  citizen  of  a  State  is  ipso  facto  a  citizen  of  the  United 
States.  No  one  can  be  the  former,  without  being  also 
the  latter;  but  the  latter  by  losing  his  residence  in 
one  State  without  acquiring  it  in  another,  although  he 
he  continues  to  be  the  latter,  ceases  for  the  time  to  be 
the  former.  The  privileges  and  immunities  of 
a  citizen  of  the  United  States,  include  among 
other  things  the  fundamental  rights  of  life, 
liberty  and  property,  and  also  the  rights  which 
pertain  to  him  by  reason  of  his  membership  of  the 
nation.  The  citizen  of  a  State  has  the  same  funda- 
mental rights  as  a  citizen  of  the  United  States,  and 
also  certain  others  local  in  their  character  arising 
from  his  relation  to  the  State,  and  in  addition  those 
which  belong  to  the  citizen  of  the  United  States,  he 
being  in  that  relation  also.  There  may  be  thus  a 
double  citizenship,  each  having  some  rights  pecular 
to  itself.  It  is  only  over  those  which  belong  to  the 
citizen  of  the  United  States  that  the  category  here  in 
question  throws  the  shield  of  its  protection'" 

Thus  we  have  the  opinions  and  counter  opinions  of  these 
great  judges  and  statesmen,  and  they  may  be  summarized 
as  follows: 

First.  All  the  judges  are  of  the  opinion,  that  the 
amendment  did  create  a  citizenship  of  the  United  States 
as  such,  and  that  primary  citizenship  is  with  the  United 
States. 

Second.  But  the  prevailing  opinion  as  announced  by 
Judge  Miller  is  to  the  effect  that;  the  amendment  was  only 
intended  to  protect  the  "privileges,  and  immunities,"  of 
citizens  of  the  United  States,  leaving  the  protection  of  the 
privileges,  and  immunities,  of  the  citizens  of  the  States,  as 
they  were  before  the  enactment  of  the  amendment. 
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Third.  While  the  dissenting:  judges  hold  that  a  citizen 
of  a  State  is  also  a  citizen  of  the  United  States,  and  that 
his  privileges,  and  immunities,  are  also  under  the  protec- 
tion of  the  amendment. 

Further  analysis  will  show  that  the  law  is  with  the  dis- 
senting opinion.  We  have  now  arrived  at  a  point  where  it 
were  well  enough  to  make  a  more  critical  analysis  of  the 
amendment  under  discussion.     Its  language  is  as  follows: 

'*A11  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  State  wherein  they  reside. 
No  State  shall  make  or  enforce  any  law,  which  shall 
abridge  the  privileges,  or  immunities,  of  citizens  of 
the  United  States;  nor  shall  any  State,  deprive  any 
person  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  deny  to  any  person  within  its 
jurisdiction,  the  equal  protection  of  its  laws." 

The  first  clause  had  the  effect  of  making  citizens  of  all 
perso'ns  *'born,  or  naturalized,"  in  the  United  States,  and 
subject  to  their  jurisdiction.  In  addition  to  what  has  been 
said  as  to  the  effect  of  this  clause  in  creating  United 
States  citizenship,  its  further  meaning  can  be  best  ascer- 
tained from  the  case  of  United  States  vs.  Wong  Kim  Ark, 
169  U.  S.,  649. 

It  was  there  held  that  a  child  bom  in  the  United  States 
of  Chinese  parents,  who  at  the  time  of  birth  were  sub- 
jects of  the  Emperor  of  China,  but  who  have  a  permanent 
domicile  and  residence  in  the  United  States,  and  are  there 
carrying  on  business,  and  are  not  emplo3'ed  in  any  diplo- 
matic, or  official  capacity,  under  the  Emperor  of  China; 
became  at  the  time  of  his  birth  a  citizen  of  the  United 
States.  Under  this  holding,  although  persons  of  the  Mon- 
golian race,  are  not  themselves  entitled  to  naturalization 
under  our  laws,  if  they  should  be  permanently  domiciled 
here,  their  children  born  within  our  jurisdiction,  are  citi- 
zens of  the  United  States,  and  of  the  State,  where  they 
reside,  and  this  is  true  also  of  the  Malayan  race. 
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Under  this  rule  it  would  seem  to  result  as  one  of  the 
evolutionary  developments  of  this  amendment,  that  when- 
ever and  wherever,  territory  may  be  acquired  by  our 
government,  and  is  by  the  national  legislature  incorporated 
into  and.  as  a  part  of  the  United  States,  that  all  persons 
born  therein  of  parents  of  whatevei  race  they  may  be,  are 
citizens  of  the  United  States,  provided,  of  course,  such 
parents  are  not  in  the  diplomatic  service  of,  or  acting  in 
any  official  capacity,  of  some  foreign  government  or  tem- 
porarily sojourning  in  the  United  States. 

The  second,  third  and  fourth  clauses  of  the  amendment 
are  to  the  effect  that: 

*'No  State  shall  make  or  enforce  any  law,  which  shall 
abridge  the   privileges,   or   immunities,  of  citizens  of 

^^  the  United  States; 

"Nor  shall  any  State  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process'of  law; 

*'Nor  deny  to  any  person  within  its  jurisdiction,  the 
equal  protection  of  the  laws." 

These  three  clauses  will  be  here  considered  together. 

As  a  step  in  the  process  of  judicial  development,  the 
opinion  of  Judge  Field,  in  the  Railroad  Tax  Cases,  re- 
ported in  18  Fed.  Rep.,  385,  may  be  considered  as  of  great 
value.     He  said: 

"All  history  shows  that  a  particular  grievance  suffered 
by  an  individual  or  a  class  from  a  defective  or  oppres- 
sive law,  or  the  absence  of  any  law  touching  the 
matter,  is  often  the  occasion  and  cause  for  enact- 
ments constitutional  or  legislative,  general  in  their 
character,  designed  to  cover  cases  not  merely  of  the 
same,  but  all  cases  of  a  similar  nature.  The  wrongs 
which  were  supposed  to  be  inflicted  upon,  or  threaten- 
ed to  citizens  of  the  enfranchised  race  by 
special  legislation,  directed  against  them,  moved 
the  framers  of  the  amendment  to  place  in  the  fun- 
damental law  of  the  nation  prw'isions  not  merely  for 
the  security  of  those  citizens,  but  to  insure  to  all  men, 
at  all   times,  and  at  all  places,  due  process  of  law  and 
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the  equal  protection  of  the  laws.  Oppression  of  the 
person,  and  spoliation  of  property  by  any  State  where 
thus  forbidden,  and  equality  before  the  law  was  se- 
cured to  all.  *  *  *  With  the  adoption  of  the  amend- 
ment the  powers  of  the  States  to  oppress 
any  one  under  any  pretense  or  in  any  form 
was  forever  ended;  and  hence,  therefore,  all 
persons  within  their  jurisdiction  could  claim  equal 
protection  under  the  laws.  And  by  equal  protection 
is  meant  equal  security  to  every  one  in  his  private 
rights, — in  his  right  to  life,  to  liberty,  to  properij%  and 
to  the  pursuit  of  happiness.  It  implies  not  only  that 
the  means  which  the  laws  afford  for  such  security 
shall  be  equally  accessible  to  him,  but  that  no  one 
shall  be  subject  to  any  greater  burdens,  or  charges, 
than  such  as  are  imposed  upon  all  others  under  like 
circumstances.  This  protection  attends  every  one 
everywhere,  whatever  be  his  position  in  society,  or 
his  association  with  others  either  for  profit,  improve- 
ment, or  pleasure.  It  does  not  leave  him  because  of 
any  social  or  official  position  which  he  may  hold,  nor 
because  he  may  belong  to  a  political  body,  or  to  a  re- 
ligious society,  or  be  a  member  of  a  commercial, 
manufacturing,  or  transportation  company.  It  is  the 
shield  which  the  arm  of  our  blessed  government  holds 
at  all  times  over  every  one,  man,  woman,  and  child,  in 
all  its  broad  domaiuj  wherever  they  may  go,  and  in 
whatever  relations  they  may  be  placed.  No  State, — 
such  is  the  sovereign  command  of  the  whole  people  of 
the  United  States — no  State  shall  touch,  the  life,  the 
liberty  or  property  of  any  person,  however  humble 
his  lot  or  exalted  his  station,  without  due  process  of 
law;  and  no  State,  even  with  due  process  of  law,  shall 
deny  to  any  one  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

In  that  case  the  railroads  insisted  that  in  taxing  their 
property  the  State  of  California  discriminated  against 
them,  and  was  attempting  to  deprive  them  of  their  prop- 
erty without  due  process  of  law,  and  was  denying  to  them 
the  equal  protection  of  the  laws,  contrary  to  the  Four- 
teenth Amendment. 
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What  is  meant  by  the  clause,  '*that  no  State  shall  deny 
to  any  person  the  equal  protection  of  the  laws/'  is  well 
expressed  in  the  opinion  of  the  Federal  Supreme  Court  in 
the  case  of  Yick  Wo  vs.  Hopkins,  118  U.  S.,  356. 

In  that  case,  the  City  of  San  Francisco  passed  an  ordi- 
nance concerning:  the  regulation  of  laundries,  the  effect  of 
which  was  to  discriminate  in  a  cruel  and  vicious  manner 
against  Chinese  laundrymen.  Certain  Chinese,  subjects 
of  the  Emperor  of  China,  resident  in  that  city,  including 
the  plaintiff  in  this  case,  attacked  this  ordinance  as 
being  void  under  the  Fourteenth  Amendment,  because 
it  denied  to  them  the  equal  protection,  of  the  laws. 

The  Supreme  Court,  in  its  opinion  pronouncing  this  or- 
dinance void,  used  the  following  language: 

'*It  appears  that  both  petitioners  have  complied  witTi 
every  requisite  deemed  by  the  law,  or  by  the  public 
officers  charged  with  its  administration,  necessary 
for  the  protection  of  neighboring  property,  from  fire, 
or  as  a  precaution  against  injury  to  the  public  health. 
No  reason  whatever  except  the  will  of  the  supervisors 
is  assigned,  why  they  should  not  be  permitted  to  carry 
on  in  the  accustomed  manner,  their  harmless,  and 
useful  occupation,  on  which  they  depend  for  a  liveli- 
hood. And  while  this  consent  of  the  supervisors  is 
withheld  from  them,  and  from  two  hundred  others 
who  have  also  petitioned,  all  of  whom  happen  to  be 
Chinese  subjects,  eighty  others  not  Chinese  subjects, 
are  permitted  to  carry  on  the  same  business  under 
similar  conditions.  The  fact  of  this  discrimination  is 
admitted.  No  reason  for  it  is  shown,  and  the  conclu- 
sion can  not  be  resisted  that  no  reason  for  it  exists, 
except  hostility  to  the  race,  and  nationality,  to  which 
the  petitioners  belong,  and  which  in  the  eye  of  the 
law  is  not  justified.  The  discrimination  is  therefore 
illegal,  and  the  public  administration  which  enforces 
it,  is  a  denial  of  the  equal  protection  of  the  laws,  and  a 
violation  of  the  Fourteenth  Amendment  of  the  Consti- 
tution." 

In  the  case  of  Holden  vs.  Hardy,  169  U.  S  ,  366,  the  Fed- 
eral Supreme  Court,  speaking  through  Mr.  Justice  Brown, 
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undertook  to  classify  the  cases  to  which  the  amendment 
was  applicable,  and  in  so  doing  used  the  following-  lai  - 
gfuage: 

**These  cases  may  be  divided  g:enerally  into  two  classes: 
^^First.     Where  a  State  legislature  or  a  court  is  allegred 
to  have  unjustly   discriminated   in  favor  of,  or  against 
a  particular  individual,  or  class  of  individuals,  as  dis- 
tingfuished  from  the  rest  of  the  community,  or  denied 
them  the  benefit  of  due  process  of  law; 
''Second,   Where  the  legislature  has  changed  its  greneral 
system    of    jurisprudence,    by    abolishing  what  had 
been      previously      considered    necessary,      to      the 
proper  administration  of  justice,  or    protection  of  the 
individua\ 
*'Among    those    of  the  first  class,  which  for  the  sake  of 
brevity    may    be   termed   unjust  discriminations,  are 
^      those    wherein    the    colored  race  was  alleged  to  have 
been  denied  the   right  of  representation  on  juries;     * 
*     *     as  well  as  those  wherein  the  State  was  charg^ed 
with  oppressing,   and  unduly  discriminating,  against 
persons    of    the    Chinese    race;     *     *     *     and  those 
wherein   it   was  sought  under  this  Amendment  to  en- 
force the  right  of  women  to  suffrage,  and  to  admission 
to  the  learned  professions. 
**To  this  class  are  also  referable  all  those  cases  wherein 
the  State   Courts  were  alleged  to  have  denied  to  par- 
ticular  individuals,   the  benefit  of  due  process  of  law, 
secured  to  them   by  the  statutes  of  the  State;  as  well 
as    that    other    large     class  to    be   more  specifically 
mentioned   hereafter,    wherein    the  State  legislature 
was    charged    with    having    transcended    its  proper 
police   power,  in  assuming  to  legislate  for  the  health, 
or  morals,  of  the  community." 
The  last  authoritative   pronouncement  of  the  Supreme 
Court  of  the  United  States  upon   the  subject  of  the  appli- 
cation of  the  amendment   was    in    the  case  of  Lochner  vs. 
New    York,    decided    at    the    December  term,  1904,  and 
which  has  just  recently  adjourned.     The  case  was  this: 

The  Legislature  of  New  York  had  passed  a  statute 
limiting  the  employment  of  persons  in  bakeries  to  an 
average  of  ten  hours  per  day,  and  sixty  hours  per  week. 
This  statute  was  attacked  as   being  contrary  to  the  Four- 
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teenth  Amendment,  in  that  it  interfered  with  the  right  of 
contract  of  citizens  of  the  United  States.  The  Court  held 
that  the  statute  was  void,  upon  the  ground  that  it  was  an 
attempt  to  apply  the  police  law  in  such  a  manner  as  to 
regulate  the  right  of  citizens  to  contract  for  themselves, 
where  the  employment  was  not  of  an  unhealthy,  or  deleter- 
ous,  or  immoral  character.  The  statute  was  held  to  be 
unconstitutional. 

Last,  but  not  least,  comes  the  decision  of  the  Supreme 
Court  of  Alabama  in  the  case  of  Toney  vs.  State,  decided 
July  21st,  1904.  It  is  a  fact  complimentary  to  the  Supreme 
Court  of  Alabama,  that  its  decisions  are  cited  in  every  text 
book  in  the  American  lawyer'slibrary,  and  by  every  Court 
in  the  land.  State  and  Federal,  so  that  its  decision  upon 
this  subject  is  entitled  to  great  respect. 

The  case  was  this: 

The  State  of  Alabama  passed  a  law,  known  as  the  Act  of 
March  1st,  1901,  whereby  it  was  made  a  penal  offense  for 
any  person,  who  had  contracted  in  writing  to  labor  for  any 
given  time,  or  who  had  leased  land  for  any  given  time,  or 
who  had  contracted  with  the  party  furnishing  lands, 
either  to  furnish  labor,  or  labor  and  teams  to  cultivate  the 
lands,  to  afterwards,  and  without  the  consent  of  the  other 
party,  and  without  sufficient  excuse,  leave  such  other 
party,  or  abandon  the  leased  premises  or  land,  or  to  take 
employment  of  ^  similar  nature  with  another,  without 
giving  him  notice  of  the  prior  contract. 

The  Supreme  Court  held  this  statute  void,  as  contrary 
to  the  First  Section  of  the  Fourteenth  Amendment;  and 
quoting  from  the  case  of  Allgeyer  vs.  Louisiana,  165  U. 
S.,  578,  uses  the  following  language: 

"The  liberty  mentioned  in  the  amendment,  means  not 
only  the  right  of  the  citizen  to  be  free,  from  the  mere 
physical  restraint  of  his  person,  as  by  incarceration, 
but  the  term  is  deemed  to  embrace  the  right  of  the 
citizen  to  be  free  in  the  enjoyment  of  all  his  faculties; 
to    be  free  to  use  them  in  all  lawful   ways;  to  live  and 
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work  where  he  will;  to  earn  a  livelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avocation,  and 
for  the  purpose  to  enter  into  all  contracts  which  may 
be  proper,  necessary,  and  essential  to  his  carr\'ing- 
out  to  a  successful  conclusion  the  purposes  above 
mentioned.' " 

Speaking:  for  itself, the  Supreme  Court  of  Alabama,  in  its 
opinion,  said: 

*'The  act  in  question  purports  to  prohibit  the  employe 
and  renter,  to  make  contracts  of  the  kind  he  may  have 
abandoned,  except  under  one  of  three,  alternative 
conditions.  The  first  of  these,  the  employer  in  the 
case  of  the  employe,  or  the  landlord  in  the  case  of  the 
renter,  could,  by  withholding  his  consent,  render  un- 
available; the  second — the  existence  of  an  excuse  for 
the  abandonment,  to  be  judged  of  by  the  court — could 
never  be  known  to  be  available  except  at  the  risk  of, 
and  at  the  end  of,  a  criminal  prosecution;  the  third — 
that  of  giving  notice  of  the  existing  contract — would 
tend  to  prevent  the  making  of  a  similar  contract  w^ith 
a  new  employer  or  landlord,  and  this,  for  reasons 
which  are  obvious,  if  regard  be  had  to  the  risk  of 
prosecution,  to  which  such  new  employer  or  landlord^ 
would  be  subject,  under  another  act  in  pari  materia 
with  his,  and  approved  on  the  day  before  the  approval 
of  this  act." 

The  Court  further  said: 

**Because  of  the  restrictions  it  purports  to  place  on  the 
right  to  make  contracts  for  employment,  and  con- 
cerning the  use  and  cultivation  of  land,  this  act  is 
wholly  invalid." 

It  thus  transpires  that  by  the  decisions  of  the  Federal 
Courts — and  those  of  the  State  Courts  as  well  could  be 
cited  without  number  to  the  same  effect, — that  it  is  now 
almost  universally  held,  that  the  First  Section  of  the 
Fourteenth  Amendment,  not  only  created  a  citizenship  of 
the  United  States,  but  that  whatever  may  be  the  differ- 
ence, if  any,  in  the  privileges,  and  immunities,  of  Federal 
and    State    citizenship,    the    privileges  and  immunities  of 
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each  and  both,  whatever  they  tm.y  be,  are  equally  and 
alike  protected  by  this  amendment,  and  further,  that  no 
person,  whether  he  be  a  citizen  or  not, — but  perhaps  a 
member  of  the  excluded  and  despised  Mongolian  race — 
can  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law,  or  denied  the  equal  protection  of  the  laws 
by  any  State. 

No  government  can  be  strong  that  has  not  the  power  to 
protect  its  citizens  and  defend  and  preserve  their  liberties. 
The  experience  of  mankind  has  shown,  that  an  attempt  to 
strengthen  the  central  government  has  in  the  past,  re- 
sulted in  the  absorption  of  the  liberties  of  the  people;  and 
that,  on  the  other  hand,  wherever  and  whenever  the  cen- 
tral   government  has  become  weak,  anarchy  has  resulted. 

Prior  to  the  history  of  the  Anglo-Saxon  race,  no  people 
ever  exhibited  the  capacity  for  self  government,  as  did  the 
Romans. 

The  Roman  government  in  its  conception  and  growth 
was  a  government  of  law;  the  central  government,  as  well 
as  the  people,  was  hedged  about  by  constitutional  law,  and 
it  could  only  proceed  by  law;  but  the  weak  point  in  the 
fabric  was,  that  in  the  enactment  of  law  the  initiative,  and 
vote,  was  with'  the  people,  from  which  it  resulted  that  in 
the  days  of  the  republic,  the  power  of  government  was  in 
an  urban  community. 

So  long  as  the  government  was  in  the  hands  of  a  respon- 
sible citizenship,  the  liberties  of  the  people  were  fairly 
protected;  but  when  the  Gracchi  installed  the  Proletariate 
at  the  ballot  box,  Rome  in  all  her  aspirations  was  plunged 
into  a  vortex  of  anarch^',  from  which  the  only  portal  of 
escape,  was  government  of  Empire. 

Our  idea  of  a  government,  whether  it  be  State  or  national, 
is  a  government  of  law;  and  while  the  government  rests  in 
the  intelligence  and  patriotism  of  the  people,  there  must 
be  a  power,  lodged  somewhere,  strong  enough  to  enforce 
the  law. 
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Ours  is  a  Republic  or  Republics,  predicated  upon  aa 
intelligent,  patriotic  citizenship;  and  let  us  hope  that  we 
have  solved  the  problem  of  a  strong,  vigorous  and  power- 
ful central  government,  which  in  its  turn  is  so  hedged 
about  by  law,  as  that  it  can,  not  only  not  usurp,  nor  de^ 
stroy,  but  that  it  will  protect,  and  preserve,  the  liberties 
of  the  people. 

The  franchise  of  local  self  government  is  not  only  the 
dearest,  but  the  most  sacred  right  of  our  people,  as  ex- 
pressed in  our  State  governments;  but  at  the  same  time, 
while  we  have  States,  we  have  a  national  government,  each 
acting  in  its  own  sphere,and  each  jealous  of  its  own  rights; 
and  when  a  citizen  of  Alabama  can  feel  that  whether  in 
Louisiana,  California,  or  New  York,  his  privileges,  and 
immunities,  and  his  right  to  life,  to  liberty,  to  property, 
are  protected  by  the  United  States,  equally  with  those,  of 
the  citizens  of  every  other  State,  then  indeed  is  he  a  free 
man,     Suum  oiiique  tribuere. 
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Mr.  l^esident  and  Gentlemen  of  the  Alabama  State  Bar 
Association: 

The  word  is  not  lightly  chosen — the  ministry;  the  ser- 
vice and  duty  of  one  who  ministers  to,  who  is  the  servant 
of,  others.  For  in  the  last  analysis  the  lawyer  is  the 
minister  of  the  State,  the  servant  of  the  individual.  The 
lawyers  of  a  State  are  its  standing  army  of  peace  and 
business;  they  uphold  and  enforce  its  laws,  they  protect 
society  from  the  assaults  of  violence  and  the  disintegra- 
tion bred  in  corruption.  It  is  they  who  combat  those  ele- 
ments and  base  influences  that  conspire  for  the  overthrow 
of  republican  institutions.  It  is  they,  with  their  accumu- 
lated wisdom,  their  probity,  their  fidelity  to  sacred  trusts, 
who  defend  the  homes  of  the  people  and  their  families, 
their  civic  and  private  rights,  their  liberties,  all  liberties, 
nay  even  civilization  itself. 

Servant  of  the  man,  minister  of  the  State,  such  service 
is  both  noble  and  ennobling.  Let  us  be  proud  that  we 
serve,  for  the  work  that  endures  is  the  work  of  him  who 
serves.  The  lords  and  masters  of  this  world  have  left 
their  mark  in  the  books  of  names,  and  of  few  does  little 
more  than  remain  than  a  name.  But  of  the  servants,  of 
the  men  who  did  things,  every  land  and  every  time  shows 
the   imperishable   memorials.     Cheops  was  a  master,  yet 
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to  all  save  the  student  of  antiquities  he  stands  but  the 
shadow  of  a  name;  on  the  banks  of  the  Nile  stand  in  eter- 
nal stone  the  work  of  his  servants  in  that  great  p^'ramid 
Irom  whose  tip  look  forty  centuries  down.  It  is  no  mean 
thing:,  my  friends,  to  be  a  good  servant  in  a  good  cause. 

That  servant  whose  ministry  is  the  most  enduring,  the 
servant  of  the  people  in  its  need,  will  be  found  to  be  the 
lawyer.  This  is  not  said  in  a  mere  pardonable  glorifica- 
tion of  our  own  service  and  profession.  History,  as  well 
sacred  as  profane,  opens  with  the  law  and  lawyer. 

Scarcely  shall  we  obtain  the  full  richness  of  the  Penta- 
teuch if  we  do  not  recognize  that  its  core  and  essence  lie 
first  in  the  chapters  of  the  law,  the  law  of  God,  delivered 
from  Sinai  in  Exodus,  amplified  and  specialized  in  Leviti- 
cus, codified  in  Deuteronomy.  And  all  that  remains  out- 
side this  ancient  law  library  we  owe  in  equal  sense  to  the 
lawyer,  for  it  is  his  historical  gloss,  his  commentary  on  the 
circumstances  out  of  which  the  law  arose,  without  which, 
we  should  hardly  understand  how  it  should  be  applied. 

The  last  few  years  have  brought  to  our  knowledge  a 
code  immeasurably  older  than  the  law  of  the  Pentateuch, 
clearly  standing  to  it  in  the  relation  of  source,  the  code  of 
Hammurabi.  It  carries  us  back  to  the  cold  gray  dawn  of 
human  society  in  the  wonderland  of  Mesopotamia;  yet  as 
we  unravel  its  language  we  find  that  in  Hammurabi's  code 
the  people  had  a  law  that  feared  God  and  rendered  justice 
to  men;  the  one  uniform  fundamental  law  which  the  people 
in  every  age  of  the  world's  history  have,  as  an  inspiration, 
imbedded  in  their  codes.  In  whatever  volume  of  the  his- 
tory of  man  we  may  glance,  at  the  earlier  pages  we  find 
vague  accounts  of  a  savage  condition,  fables  of  gods,  m5"ths 
of  shadowy  heroes,  and  then  the  law  appears,  society  be- 
comes ordered,  and  history  begins  upon  terms  which  we 
can  comprehend  and  which  we  can  for  the  first  time  re- 
cognize as  sharing  in  our  common  freehold  of  life.  Glance 
in  passing  at   just  a  few  of  these  landmark  names.     In  the 


Digitized  by  VjOOQ  iC 


The   Ministry  of  Lawykrs.  Ill 

ancient  valley  of  the  Nile  we  note  the  law  of  Menes,  a  law 
6,000  years  old,  that  established  the  principles  which  we 
still  recognize  as  underlying:  our  law  of  riparian  posses- 
sion. Greece  begins  its  magnificent  history  with  law,  the 
codes  of  Draco  and  of  Solon.  A  petty  band  of  Italian  rob- 
bers became  the  Roman  State,  republic,  empire,  even  the 
empire  of  the  known  world,  only  when  it  advanced  above 
the  other  tribes  of  the  peninsula  by  the  possession  of  the 
laws  of  the  XII  Tables. 

In  all  these  codes  there  are  variations  of  practice,  there 
IS  the  meeting  of  varied  conditions,  but  in  and  through 
them  all  runs  the  same  great  principle — to  fear  God,  to 
render  justice  to  men.  Before  these  several  statements 
of  law,  all  is  savage  injustice  and  brute  force;  after  them 
come  justice  to  the  individual,  regard  for  the  paramount 
rights  of  the  State,  respect  for  precedent,  the  foothold  of 
orderly  society  in  the  doctrine  oi  stave  decisis.  And 
these  laws,  these  codes  which  mark  the  passage  from  the 
prehistoric  to  the  historic,  are  the  work  of  the  lawyers  as 
servants  of  the  individual,  as  ministers  of  the  State.  Such 
service  is  the  highest  honor  that  can  attach  to  a  profession 
that  now,  as  then,  is  busily  employed  to  bring  order  out  of 
chaos.  From  the  earliest  of  these  codes  down  to  the  cur- 
rent year  of  grace  we  shall  read  history  all  wrong  if  we  • 
fail  to  recognize  that  the  whole  fabric  of  society,  the  edi- 
fice of  government  itself,  is  weakened  or  strengthened  in 
proportion  to  the  incompetency  or  capability,  the  rascality 
or  honesty,  of  the  men  who  are  to  settle  estates,  to  protect 
the  interests  of  the  widow,  the  orphan,  and  the  incapable; 
to  befriend  the  weak,  to  right  wrong,  to  fight  injustice 
and  crime  in  whatever  form,  whether  perpetrated  by  the 
beggarly  poor  or  intrenched  behind  wealth  and  power. 
For  from  the  men  whose  lives  are  so  engaged  must  the 
judges  of  the  land  be  chosen.  Because  the  lawyer  is  so 
engaged,  because  he  holds  such  relations  to  liberty,  to 
government  and  to  the  welfare  of  mankind,  for  that  reason 
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is  bis  vision  enlarged,  his  learning  broadened;  and  these 
inspire  his  enthusiasm  for  justice. 

It  may  be  objected  that  these  earlj'  codes  are  too  remote, 
that  our  knowledge  of  them  rests  in  too  general  terms  to 
warrant  the  statement  that  they  have  a  bearing  on  our 
modern  life,  on  the  present  practice  of  our  profession. 
Granted  that  this  be  so,  I  would  now  bring  to  your  atten- 
tion some  conspicuous  landmarks  of  the  law  we  know  and 
practice,  and  you  will  see  that  they  span  for  us  the  gap 
between  our  law  and  those  twelve  tables  of  the  Decemvirs. 
These  landmarks  are  the  Constitution  of  these  United 
States,  the  foundation  of  our  rights  in  this  great  Grovern- 
ment;  the  French  "Declaration  of  the  Rights  of  Man;'* 
Magna  Carta,  the  foundation  of  the  rights  of  our  race 
which  we  share  with  those  of  our  blood  who  have  covered 
the  earth  preponderantly  Mrith  an  English-speaking  em- 
pire; the  Digest  of  Justinian,  the  foundation  of  all  civil 
rights  of  every  civilized  society. 

We  are  wont  to  ascribe  all  the  surpassing  merit  of  the 
Justinian  codification  of  the  great  Emperor  whose  name  it 
has  perpetuated,  and  we  are  too  apt  to  forget  that  the 
work  arose  from  conditions  best  appreciated  by  the  law- 
yers practising  in  the  courts  of  the  Empire.  The  work 
.was  first  conceived  and  then  suggested  to  him  by  the 
College  of  Lawyers,  or  in  terms  more  familiar  to  our 
present  speech,  the  Bar  Association,  of  Rome;  and  the 
spirit  which  vivifies  the  whole  work  is  that  of  the  eminent 
jurisconsult,  the  immortal  Tribonian.  How  incalculably 
fortunate  has  it  been  for  mankind  through  succeeding 
centuries,  when  the  light  of  civilization  flickered  in  the 
Dark  Ages,  that  there  were  found  in  Rome  in  the  years 
528-530  ten  great  lawyers  and  seventeen  eminent  jurists 
so  perfectly  equipped  for  the  great  work  that  they  brought 
it  to  an  imperishable  completion  in  the  incredibly  short 
time  of  three  years.  The  student  of  the  antiquities  of 
the  civil  law  knows  that  Justinian  was  neither  the  origin- 
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ator  of,  nor  a  collaborator  in,  the  monumental  work  that 
immortalizes  his  name  today.  This  great  codification  of 
legal  learning,  the  ripest  fruit  of  the  wisdom  of  a  con- 
tinuous series  of  court  practise  from  the  Laws  of  the  XII 
Tables,  stands  today  an  imperishable  monument  to  those 
great  civilists,  to  those  ancient  brethren  of  the  profession 
who  wrought  so  grandly  that  their  work,  after  fourteen 
centuries,  challenges  for  their  memories 'the  admiration  of 
civilized  mankind.  Their  work  '^illuminated  the  monas- 
tery, liberalized  the  church,  opened  the  mailed  hand  of 
feudalism,"  to  rulers  taught  justice,  and  to  the  people 
their  rights.  It  alone  preserved  civilization  from  being 
lost  beyond  recall  in  the  darkness  of  the  Middle  Ages;and 
the  laws  of  every  civilized  nation  today,  whether  statutory 
or  judge-made,  are  based  upon  the  principles  of  eternal 
justice  and  liberty  as  established  in  the  Constitutions  and 
Pandects  of  Justinian.  Let  the  great  Emperor  have  the 
name,  but  the  honor  is  the  honor  of  Tribonian  and  Crati- 
nus  and  their  fellow  civilists.  That  it  has  lived  through 
all  these  ages  is  because  it  is  the  work  of  Imperial  Rome, 
ministers  of  the  State,  servants  of  the  liberty  of  man. 

Let  the  mind  pass  in  a  flash  of  survey  over  the  dark 
centuries  of  the  wreck  of  Rome  beneath  the  assaults  of 
her  barbarian  invaders, —  our  ancestors,  if  you  will,  whose 
violejice  was  a  concomitant  condition  of  their  infusion  of 
new  blood  and  fresh  life  into  the  decrepit  body  politic. 
The  law  still  remained  in  the  Justinian  Digest.  Violence 
and  rapine  sought  to  repress  it.  The  greed  of  the  con- 
queror, the  brute  force  of  the  soldier,  the  lust  for  power 
of  the  ruler  might  eclipse  it,  but  they  never  could  blot  it 
out.  Inspired  by  the  divine  right  of  liberty,  the  people 
arose  to  demand  and  to  assert  successfully  their  right 
to  the  law.  They  were  willing  that  the  King's  writ  should 
run,  if  the  King  would  grant  them  safe  access  to  the  law. 
Even  in  our  rudest  stage  we  believed  in  the  law  and  fought 
to  obtain  its  benefits. 
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Thus  we  come  to  the  second  of  the  landmarks  we  re- 
vere, the  Great  Charter  of  Eng^land,  done  at  Runnymede 
by  Windsor  on  that  June  morning:  in  1215,  a  seven-century 
restoraton  of  the  liberty  of  the  city  codified  under  the  im- 
press of  Justinian;  a  six-century  precursor  of  the  supreme 
liberty  of  the  citizen  out  of  which  arose  our  Constitution. 
In  the  memories  of  too  many  casual  readers  of  history 
Mag^na  Carta  is  alone  associated  with  the  proud  Barons  of  • 
England  who  forced  King:  John  at  the  point  of  their 
swords  to  {i:rant  their  demands.  Good  fighting  men,  men 
of  such  sort  as  could  alone  win  freedom  out  of  these 
troublous  times,  we  recall  the  fact  that  they  could  not 
write  their  names  and  that  the  pommels  of  their  sword 
hilts  stamped  upon  the  parchment  sheet  their  arms. 
Every  schoolboy  of  our  race  is  familiar  with  this  double 
duty  of  the  sword  in  Magna  Carta,— the  point  to  win  free- 
dom, the  hilt  to  seal  it  when  w-on.  We  are  too  prone,  how- 
ever, to  forget  that  on  this  great  occasion  tlie  part  of  the 
pen  was  no  less  important  than  the  sword,  even  doing 
double  duty.  All  honor  to  the  brain  and  patriotism  of  the 
sturdy  old  lawyers  who  penned,  for  the  royal  assent,  the 
peoples'  instrument  which  recognized  for  the  first  time 
the  exemption  of  the  subject  from  arbitrary  arrest,  which 
» assured  him  the  right  of  trial  by  jury,  which  formulated 
the  right  of  the  individual  to  the  protection  of  his  life,  his 
liberty  and  his  property  from  unlawful  deprivation 
through  arbitrary  process.  It  stands  as  a  palladium  of 
constitutional  liberty  because  it  has  taken  the  subject  and 
has  established  his  rights  as  a  citizen.  So  wisely  was 
that  great  charter  of  freedom  drawn  that  it  has  received 
unnumbered  confirmations  and  today  needs  neither 
amendment  nor  commentary.  It  owes  its  shape,  its  very 
living  essence,  to  those  great  jurists,  unrecognized  then 
and  unknown  now,  who  drew  it.  Law-yers  they  were, 
ministers  ol  the  State;  servants  of  the  people.  They  were 
not  clerks,  as    it    has  been  the  fashion  to  call  them.     The 
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great  charter  cannot  be  read  toda}^  by  a  lawyer  without 
the  conviction  that  the  pen  in  the  hands  of  g^reat  lawyers 
wrouofht  on  that  occasion  far  more  valiantly  than  the 
sword  in  the  mailed  hands  of  the  barons. 

Runnymede's  Great  Charter  represents  to  us  the  estab- 
lishment of  the  civil  rig:ht  of  the  individual.  Far  other- 
wise was  it  acclaimed  by  the  barons  and  Kin«:'s  justicia- 
ries to  whom  it  was  addressed  from  that  islet  in  the 
Thames  beneath  Windsor's  embattled  keep.  Victory  of 
feudalism  thougfh  it  was,  Mag^na  Carta  was  the  death 
blow  to  the  feudal  system.  From  that  day  the  lord  w^ent 
down  and  the  man  went  up.  In  the  succeeding  centuries 
of  our  race  we  see  great  public  muniments  which  the 
lawyers  wrested  from  the  throne,  every  one  a  victory  for 
the  citizens,  growing  in  power  even  as  he  grew  in  the 
nurture  and  admonition  of  the  Lord.  We  need  not  look  into 
these  muniments,  we  know  them  by  name  if  no  more; here 
a  constitution  such  as  that  of  Clarendon,  here  an  act  such 
as  the  Mutiny  Act  w-hich,  year  by  year  to  this  day  keeps 
Great  Britain  a  constitutional  monarchy  in  name,  in  fact  a 
democracy;  again,  a  Bill  of  Rights.  And  in  the  same 
silent  course  run  the  charters  of  the  boroughs,  such  for 
instance  as  the  royal  charter  won  by  London  from  a 
monarch's  needs  which  makes  it  the  oldest  of  the  world's 
present  republics;  such,  for  yet  further  instance,  as  a  host 
of  petty  sergeanties,  puzzles  to  us  now  for  the  more  part, 
yet  each  representing  a  step  toward  civil  liberty. 

We  need  not  stop  for  the  incidental  details.  In  six 
.centuries  our  Great  Charter  flo\vered  into  one  yet 
greater — the  Constitution  of  these  United  States. 

In^an  instant  glance  we  can  reproduce  from  our  own 
knowledge  of  our  pioneer  forefathers  a  prospect  of  the 
social  conditions  out  of  which  was  to  spring  this  new  and 
greater  charter.  Having  fled  from  ecclesiastical  misrule 
and  abuse  of  the  royal  prerogative,  imbued  by  precept  and 
example  with  the  spirit  of  Magna  Carta  and  the  principles 
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of  the  Roman  law,  the  earl 3^  settlers  of  America  soug^ht 
civil  and  religious  libert}^  In  their  early  struggles  with 
savage  men  and  adverse  nature,  in  their  simple  ec3n3my 
and  agronomic  life,  there  was  for  well  nigh  a  century  but 
little  need  for  lawyers,  and  there  were  none  in  any  or- 
ganized or  recognized  body.  During  the  hundred  years 
of  .this  century  of  home  making  the  state  of  society  was 
undergoing  a  progressive  change,  trade  and  commerce 
were  developing,  property  was  rapidly  acquiring  an  ex- 
change value,  hamlets  were  growing  into  villages,  villages 
expanding  into  towns.  The  multitudinous  relations  which 
these  changes  in  condition  created  made  lawyers  a  neces- 
sity. From  being  the  counsellors  of  the  people  in  their 
expanding  and  diversified  business  relations,  they  became 
the  architects  of  the  State.  No  student  of  the  earliest 
days  of  the  profession  in  America  can  fail  to  observe  and 
admire  the  wisdom,  the  character  and  the  courageous 
patriotism  of  these  fathers  of  the  Bar.  Their  learning 
came  as  a  marvel  and  a  revelation  to  the  great  law3'ersand 
judges  of  England,  and  the  skill  with  which  they  prepared 
the  protest  of  the  Colonies,  and  the  power  with  which  they 
presented  the  American  case  amazed  the  Parliament  and 
filled  Chatham  and  Burke  with  a  new  store  of  inspiration 
for  their  eloquence  in  the  caUse  of  liberty. 

When  the  Colonies  had  succeeded  in  throwing  off  the 
dominion  of  monarch}',  when  it  was  in  order  to  substitute 
a  permanent  system  in  place  of  the  transition  establish- 
ment provisionally  set  going  by  the  Articles  of  Confedera- 
tion at  the  close  of  hostilities,  then  it  came  about,  in  the 
momentous  conditions  which  created  the  exigency,  that 
there  were  in  the  Colonies  great  law3'ei  s  equal  to  the 
emergency.  As  the  court  of  Justinian  had  its  juriscon- 
sults worthy  to  compile  the  Digest,  as  the  camp  of  the 
Barons  of  England  had  its  masters  of  the  law  worthy  to 
instil  into  the  Great  Charter  those  principles  of  liberty 
which  have  made  the  English-speaking  people  the  richest. 
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the  proudest,  the  most  virile,  the  freest  on  earth,  so  the 
American  Colonies,  weak  and  oppressed,  were  not  lacking 
in  men  of  like  metal,  great  because  they  served,  servants 
of  the  people,  ministers  of  the  State,  their  ministry  justice. 
^I'hus  it  came  to  pass  that  we  had  in  the  initial  stages  of 
our  government  men  such  as  Justinian  invited,  such  as 
John  Lackland  feared. 

The  Declaration  of  Independence,  admittedly  the  great- 
est state  paper  ever  struck  off  at  a  single  sitting,  was  the 
work  of  a  master  of  the  law,  assisted  by  a  committee  of 
which  all  save  one  were  lawyers.   .The  Constitution  of  the 
United  States  was  entirely  the  work  of  a  committee  com- 
posed exclusively  of  lawyers,  in  its  preparation.    Further- 
more, the  convention  of  1787  which  adopted  it  was  practi- 
cally   an    assembly    of    lawyers,    and  the  only  votes  cast 
against   its  adoption  in   the   convention  were  the  votes  of 
laymen.     In    fact,    the    statesmen   of  the  time  and  public 
men  generally,  with  the  exception  of  the  lawyers,  opposed 
its    adoption.     In    consequence,    the    indifference  of  the 
people    at    large    was    such,    that  this  instrument  would 
never    have    been    carried  through  the  conventions  of  the 
several  States  had  it  not  been  for  the  compelling  eloquence 
and   the   irresistible  arguments  of    lawyers,    whose  self- 
sacrifices  in  the  arduous  campaigns  for  the  ratification  of 
the  Constitution  can  only  be  measured  by  their  patriotism. 
The  scheme  of  government  provided  for  in  the  proposed 
Constitution — the  work  of  the  American  lawyers  from  its 
first  rough  draft  to  its  final  ratification — was,  a  radical  de- 
parture  from,   an  inspirational  advance  upon,  any  form  of 
government  ever  established  among  men,  or  even  thought 
out  in   the   schools  of  philosophers  whose  kingdom  is  the 
realm  of  Utopia.  When  we  reflect  that  this  instrument  was 
the  culmination  of  a  tireless  struggle  for  the  freedom  of  the 
individual,  waged  by  a  hardy  and  determined  race  of  men, 
who  more  than  a  century  and  a  half   before  had  fled  to  the 
wilderness  from   civil  offence   and   religious   intolerance. 
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when  we  recall  such  antecedent  conditions,  we  are  amazed 
when  we  find  in  the  foundation  of  the  law  of  the  new  re- 
public, so  many  and  such  satisfactory  safeguards  against 
the  possible  evils  of  unrestrained  popular  government. 

In  the  first  place  the  states,  as  states,  irrespective  of 
property  values,  territorial  dimension  or  strength  of 
population,  retained  equal  representation  in  the  national 
legislature,  and  thus  left  it  possible  for  a  small  minority 
of  the  people  to  defeat  legislation  demanded  by  a  majority 
numerically  overwhelming.  This  element  of  the  Consti- 
tutional scheme  was  stoutly  resisted  by  the  laymen.  It 
was,  they  urged,  contrary  to  the  theory  of  popular  gov- 
ernment and  subversive  of  the  principle  of  individual 
liberty.  But  keen  lawyers,  who  reasoned  the  Constitu- 
tion upon  the  convention  and  upon  the  country,  were  able 
to  overcome  the  opposition,  and  time  has  so  wholly  demon- 
strated their  wisdom  that  a  proposal  now"  to  alter  this  pro- 
vision would  meet  an  emphatic  resistance  from  one  end  of 
the  country  to  the  other.  Yet  this  was  not  only  an  inno- 
vation upon  the  doctrine  of  equal  rights  for  which  the 
Colonists  fought,  it  was  a  feature  quite  unknown  in  the 
constitution  of  any  previous  attempt  at  popular  govern- 
ment. 

The  second  feature  of  the  Constitution  which  I  must 
note  in  this  brief  survey  is,  perhaps,  the  one  for  which  we 
of  the  Bar  should  cherish  most  devoutly  the  memories  of 
those  majestic  old  lawyers, — the  creation  of  the  Federal 
Supreme  Court.  Here,  too,  under  the  guidance,  I  might 
almost  say  the  dictation  of  the  lawyers,  the  American 
people  took  a  new,  distinct  and  radical  departure.  They 
had  suffered  enough  in  the  past,  to  assure  them  of  the 
wisdom  of  limiting  the  power  of  the  Executive  to  subjects 
specifically  granted.  In  like  wisdom  they  dealt  with  the 
Legislative  power  by  placing  upon  themselves  limitations, 
without  which  no  democracy  can  long  survive  its  own  ex- 
cesses.  Then  came  about  an  inspiration,  a  flash  of  genius. 
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the  mightiest  feat  in  government-building,  when  the  sages 
of  the  Constitution  induced  the  people  to  submit  the  acts 
of  the  Executive  and  the  Legislative  department  to  the 
review  of  a  Judicial  power,  and  to  provide  that  there 
should  be  no  limitation  upon  its  power  to  annul  them.  No 
other  government^in  the  world's  history  has  consented 
that  its  Executive  and  its  Legislature  may  be  paralyzed 
by  the  judgment  of  a  court.  Original  a  century  ago,  it 
yet  remains  unique. 

In  his  latest,  and  most  excellent  work,  on  ^^Jurisdiction 
and  Procedure  of  the  United  States  Supreme  Court"  our 
distinguished  citizen  and  brother  member  of  this  Associa- 
tion, Dr.  Hannis  Taylor,  says:  *'While  judicial  tribunals 
have  existed  as  component  parts  of  other  federal  systems, 
the  Supreme  Court  of  the  United  States  is  the  only  Court 
in  history  that  has  ever  possessed  the  right  to  determine 
finally  the  validity  of  a  national  law." 

There  is  one  other  notable  instance  in  the  historj^  of 
the  struggle  of  the  race  for  the  rights  of  man,  in  which 
the  lawyer  has  taken*  ^  part,  that  entitles  him  to  be  men- 
tioned here  in  connection  with  the  three  great  events 
already  alluded  to  that  have  wrought  so  conspicuously  for 
the  freedom  of  the  race. 

We  can  forget  the  blood  that  crimsoned  fair  France 
from  the  Channel  to  the  sea,  and  even  forget  the  actors, 
in  that  carnage  of  death,  for  taking  the  head  of  L3uis  XVI, 
when  we  recall  the  inestimable  benefits  that  came  to  the 
burden-bearing  classes,  not  only  of  the  French  people, 
but  to  the  '*man  lower  down"  throughout  Continental 
Europe,  as  the  logical  sequence  of  the  French  Revolution. 
Logical,  you  ask?  Yes,  I  reply,  because  the  memorable 
Assembly  of  1789,  wholly  dominated  by  the  representa- 
tives of  the  Commons,  of  whom  more  than  half  were  law- 
yers, had  already  decreed  the  freedom  of  the  people  by  the 
measure  which  the  French  called  their  '^Declaration  of  the 
Rights    of    Man."     While    this    famous  instrument  is  in 
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large  part  a  repetition,  as  to  substance,  of  our  Declaratitm 
of  Independence  and  of  the  guarantees  of  our  Constitution, 
yet  its  special,  its  revolutiohary  nature  lies  in  this,  that  ii 
was  the  work  of  a  people  still  subject  to  a  monarch  assert- 
a  *'di\4ne  right"  to  rule  that  had  been  in  practice,  as  well 
as  in  principle,  above  the  people,  Thi^  declaration  put  the! 
people  above  the  monarchy,  without  destroying  the  form 
which  European  nations  had  then  found  it  difficult  to  lay 
aside,  and  to  which  the  most  of  them  still  cling,  although 
every  king  and  emperor  in  Europe  knows  that  since  ttie 
American  and  French  Revolutions,  with  their  "Declara- 
tion of  Independence"  and  **Rights  of  Man,"  the  ''di\-ine 
right"  to  rule  has  been  rapidly  passing  from  them  into 
the  hands  of  the  people.  Just  as  the  principles  of  Magna 
Carta  and  the  guarantees  of  liberty  in  the  Constitution  oi 
the  United  States  have  permeated  the  hearts  and  posses>>- 
ed  the  intelligence  and  made  mighty  .  the  armies  of  ail 
English-speaking  races,  so  have  the  declarations  of  the 
French  Assembly  of  1789  indoctrinated  the  thought,  di- 
rected the  ambitions,  and  built  up  the  cause  of  individual 
liberty  throughout  Continental  Europe.  The  great  eflfect 
of  the  principles  then  declared  have  been  recognized  in 
every  reform  since  attempted,  and  are  far  m^re  familiar 
to  the  struggling  German,  Austrian,  and  Italian,  than  are 
the  Magna  Carta  or  our  Declaration  of  Independence. 
Ranking  in  P^uropean  estimate,  at  least  equally',  with  these 
monuments  in  dignity  of  purpose,  although  later  in  time, 
this  rallying  cry  of  the  French  lawyers  for  the  rights  of 
man  whether  n'.)ble,  bourgeois,  or  peasant,  was,  in  the 
world  of  Continental  Europe,  equally  radical.  These 
French  lawyers,  not  only  upon  the  field  of  battle  and  in 
the  streets  communes,  but  in  the  Assembly,  and  in  the 
very  throne-room  of  the  King,  struck  the  blow  which 
sounded  the  death-knell  of  autocratic  power  among  Conti- 
nental monarchies.  May  we  not  indulge  the  hope  that 
before  this  year  of  grace  shall   close   another  great  race  of 
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people,  who  have  struggled  under  the  crushing  burdens 
of  serfdom  for  centuries,  shall  exercise  the  God-given 
right  and  might  of  breaking  loose  from  the  dynastic 
e>hackles?  Surely,  there  must  be  men,  great  and  true 
enough  to  the  divine  principles  of  justice  to  lead  the  down- 
trodden millions  of  their  fellowmen  in  their  struggle  for 
freedom,  to  work  out  in  Russia,  what  the  English-speak- 
ing people  did  centuries  ago,  what  the  French  have 
wrought  for  themselves,  and  what  the  reformers  in  Ger- 
many are  slowly  but  surely  accomplishing  there,  and  thus 
lift  themselves  to  a  free  level  among  the  self-governing 
races  of  the  world.  I  look  yet  for  the  appearance  of  the 
lawyer  in  the  colossal  drama  being  enacted,  with  so  many 
tragic  features,  upon  the  Muscovite  stage;  and  as  freedom 
to  the  individual  Frenchman  arose  like  a  white  angel  out 
of  the  unmentionable  horrors  of  the  Revolution,  so  shall 
the  far  cry  of  the  serf  hear  its  long-smothered  echo  in  a 
Delaration  of  Rights  that  even  the  Czar,  in  his  imperial 
prison,  will  hail  as  his  own  relief  from  conditions  which 
have  become  as  intolerable  to  him  as  to  his  people. 

The  omnipotent  hand  of  the  A^lmighty  has  written 
that  there  is  no  such  thing  as  '*divine  right"  of 
kings.  The  voice  of  Deity  has  gone  forth  among 
the  sons  of  men  and  those  that  rule  have  heard  the 
declaration  that  only  those  shall  rule  whom  the  people 
choose,  and  whether  they  call  them  Kings  or  Governors, 
Emperors  or  Presidents,  they  govern  as  the  servants  and 
not  the  masters  of  the   people. 

Before  passing  to  the  consideration  of  certain  local 
problems  whose  settlement  rests  in  great  measure  upon 
ourselves,  let  us  glance  back  along  the  line  of  these  con- 
spicuous landmarks,  in  order  that  we  maj^  note  the  one 
great  evolutionary  principle  that   develops  in  their  course. 

Justinian's  Digest  of  the  law  of  Imperial  Rome  was  the 
giving  to  all  the  people  of  one  law. 
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Mag^na  Carta  was  the  giving:  to  all  the  people  the  right 
of  free  access  to  the  law. 

The  American  Constitution  was  the  exercise  by  all  the 
people  of  the  right  to  make  their  own  law  and  to  surround 
it  with  safeg:uards  agfainst  even  themselves. 

The  Declaration  of  the  Rig:hts  of  Man  by  the  French 
Assembly  was  the  act  of  the  subject  people  by  which  the 
divine  rigfht  of  kingfs  was  nullified. 

In  these  distantly  separated  ages  of  the  world's  history, 
among  conditions  of  the  most  widely  varied  sort,  there 
were  lawyers  ready  and  worthy  to  forge  these  massive 
links  that  today,  more  than  all  deeds  of  human  wisdom, 
or  mortal  prowess  hold  the  world  together. 

Hitherto  in  this  paper  we  have  followed  the  development 
of  private  right  shoulder  to  shoulder  with  public  right,  the 
citizen  and  the  state  advancing  to  higher  ideals  of  true 
liberty  based  upon  the  principle  of  equal  and  precise  jus- 
tice to  every  one  upon  whom  the  law  operates,  without 
which  there  is  no  law.  It  has  shown  itself  in  the  main  an 
orderly  movement;  for  when  right  has  had  to  rely  on  its 
own  might  to  establish  a  foothold,  that  step  has  been 
planted  on  ground  made  holy  by  the  eternal  truths  for 
which  lawyers  in  all  ages  have  been  the  champions. 

Having  been  in  all  the  past  on  the  firing  line  upon  every 
field  of  action  where  individual  right  and  human  libertv 
were  the  issues,  shall  we  falter  or  waver  in  our  day  when 
the  most  precious  rights  of  the  individual  as  granted  by 
our  fundamental  law,  namely,  the  right  of  every  citizen 
whatever  his  race,  color,  previous  nationality  or  condition 
of  servitude  to  a  **square  deal"  is  so  seriously  menaced 
that  the  utmost  powers  of  the  Government,  directed  by  a 
wise,  humane,  and  fearless  President,  must  be  kept  con- 
tinually in  operation  to  preserve  the  individual  from  ex- 
tinction? 
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I  have  dwelt  at  some  length  upon  the  four  events  in 
history  since  the  dawn  of  the  Christian  era,  which  have 
exerted  the  profoundest  and  most  beneficial  influences 
upon  the  institutions  of  self-g-overning  peoples.  In  everj^ 
instance,  on  every  occasion,  the  influence  and  work  of  law- 
yers have  been  present  for  g^ood,  when  the3^  have  been  nu- 
merically weakest,  then  have  they  put  forth  their  noblest 
efforts,  through  argument  and  eloquence  to  safeguard  the 
individual,  to  lighten  the  burdens  of  the  masses  and  lift 
human  liberty  above  its  former  planes. 

I  would  now,  touch  as  briefly  as  possible  upon  two  or 
three  subjects  of  specially  serious  import  to  the  profes- 
sion in  Alabama,  reviewing  for  a  moment  the  grip  the 
profession  holds  upon  the  government,  and  its  power  to 
mould  public  opinion. 

None  of  u^  has  enjoyed  such  signal  opportunities  as 
came  to  our  brethren  of  the  Justinian  Commission,  of 
Magna  Charta  fame,  of  the  Constitutional  Convention,  or 
of  the  famous  French  Assembly,  but  we  have  none  the 
less,  as  humble  practitioners  at  the  Bar,  as  judges  upon 
the  bench,  or  in  other  positions  of  honor  and  trust,  each 
within  his  sphere,  had  somewhat  to  do  with  the  enforce- 
ment, with  the  administration,  and,  in  various  phases, 
with  the  application  of  those  never  dying  principles  of 
justice  which  underlie  the  doctrine  of  exact  justice  to 
all  men. 

A  glance  at  the  federal  and  state  Blue  Books  furnishes 
proof  that  the  United  States  and  all  of  the  states  separate- 
ly, with  very  few  exceptions,  are  governed  by  lawyers. 
All  the  Pre^sidents,  with  five  exceptions  have  been  lawyers, 
three  of  the  exceptions  being  distinguished  mili- 
tary chieftains — each  of  whom  was  careful  to  surround 
himself  with  the  ablest  representatives  of  the  profession. 
There  has  been  a  surveyor  and  a  tailor  president,  but 
the    present    incumbent    of    the    office    has    come  to  his 
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station — the  hig^hest  place  in  the  world  a  man  can  possibly 
reach,  by  the  choice  of  his  fellowmen — in  possession  of  an 
equipment  so  diversified,  that  no  profession  can  lay  exclu- 
sive claims  to  him.  No  man  ever  reached  the  oflSce  who 
had  enjoyed  better  and  more  varied  opportunities  for 
learning  the  conditions  and  the  needs  of  the  people.  As  a 
student  of  the  public  schools,  on  the  athletic  field  at  Har- 
vard, as  a  Commissioner  of  Police  in  the  great  city  of  New 
York,  as  a  Civil  Service  Commissioner  at  Washington,  as 
a  member  of  the  New  York  legislature,  as  a  ranchman  in 
the  West,  as  tenter  on  the  plains,  as  a  rough-rider,  in  the 
camp  and  on  the  charge,  as  the  Governor  of  the  greatest 
state  in  the  Union,  as  Vice-President  and  as  President — 
as  the  son  of  a  *'yankee''  gentleman  and  a  Southern  lady, 
under  all  these  conditions,  in  his  relations  to  church  and 
society,  in  politics,  in  business  and  in  the  home  circle  he 
has  come  in  touch  with  all  sorts  and  conditions  of  men 
and  problems.  Fortunate  indeed  that  at  this  particular 
stage  in  our  history,  a  man  with  the  training  of  the 
lawyer,  the  courage  of  the  warrior,  the  breadth  of  wisdom 
of  the  statesman,  the  skillful  acumen  of  the  trained  diplo- 
mat, and  the  devotion  to  right  of  one  who  loves  his  fellow- 
man,  holds  in  his  hands  the  reins  of  the  mightiest  people 
the  world  has  ever  known,  and  yet  a  people  whose  happi- 
ness is  most    dangerously   jeopardized. 

Of  the  seventeen  Vice-Presidents,  all  but  three  were 
lawyers.  Of  the  34  Secretaries  of  State,  31  were  lawyers. 
Of  the  42  Secretaries  of  the  Treasury,  38  were  lawyers. 
Of  the  44  Secretaries  of  War  27  were  lawyers.  Of  the  36 
Secretaries  of  the  Navy  23  were  lawyers.  All  but  three 
of  the  Secretaries  of  the  Interior  were  lawyers.'  Consider- 
ably more  than  half  of  the  ^Postmasters-General,  and,  of 
course,  all  of  the  Attorneys-Cjeneral  were  lawyers.  No 
Congress  has  ever  sat  without  a  majority  of  lawyers  in 
both  branches;  and  during  the  period  since  the  Civil  War 
the   proportion   has   been  about  70  per  cent,  lawyers  to  30 
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per  cent,  of  all  other  professions  and  calUngfs.  'J'he  entire 
federal  Judiciary  is  composed  of  lawyers,  and  all  the 
prosecutions  are  in  the  hands  of  lawyers.  As  to  the 
states,  the  Governors,  with  very  few  exceptions,  our  own 
being:  one,  are  lawyers;  and  a  majority  of  the  administra- 
tive offices  in  almost  all  are  filled  by  members  of  the  pro- 
fession. The  condition  in  this  regard  applies,  in  more  or 
less  deg:ree,  to  all  of  the  State  legrislatures.  In  recent 
years  all  judgres  of  the  state  supreme  courts  have  been 
lawyers,  and  there  are  today  but  few  exceptions  where 
judicial  offices  of  any  grade  in  any  of  the  states,  are  held 
by  others  than  lawyers.  In  the  whole  machinery  of  Gov- 
ernment, therefore,  from  the  federal  head  at  Washington, 
throughout  the  states  and  territories,  and  to  the  further- 
most parts  of  the  sea,  wherever  the  flag  floats,  the  lawyer 
has  his  hand  upon  the  helm  of  state,  whether  the  Consti- 
tution is  there  to  sanction  it  or  not.  He  makes  the  law, 
be  provides  the  administrator,  he  furnishes  the  judge,  he 
supplies  the  prosecutor,  he  stands  ready  to  defend,  he 
annates  and  moulds  pivhlic  opinion.  There  is  no  place, 
there  is  no  time,  there  are  no  conditions,  in  government, 
in  politics,  in  society,  in  the  church,  where  the  lawyer  is 
not  a  responsible  agent.  We  have  not  wished  to  avoid  re- 
sponsibilities in  the  past,  we  do  not  fear  the  exigent 
present,  and  the  future  holds  no  problem  which  we  should 
shrink  from  meeting  or  be  unable  to  solve. 

Following  the  formation  of  the  republic,  which  had  its 
birth  contemporaneously  with  the  repudiation  of  mon- 
archical government,  a  few  men  of  dominant  influence  and 
hereditary  prestige  controlled,  for  a  period  the  politics, 
and  largely  the  government  of  the  country.  But  the  law- 
yers were  not  slow  to  realize  that  the  principles  they  had 
embedded  so  securely  in  the  Declaration  of  Independence, 
and  in  the  Constitution,  w-ere  in  danger  of  practical  nulli- 
fication if  government  by  aristocracy  was  permitted. 
Having    thrown    off^    the    kingly  power,  they  were  deter- 
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mined  that  gfovernment  for  the  people  should  be  bj'  the 
people;  and  so  the  profession  has  unremittingly  resisted 
the  encroachments  of  any  class,  whether  asserting  their 
right  to  control  upon  the  basis  ol  family  lineage,  accumu- 
lated wealth,  literary  culture,  the  institution  of  human 
slavery,  or  any  other  institution  which  distinguished  the 
ruling  classes  from  the  masses  of  the  people.  The  funda- 
mental idea  being  the  equal  rights  of  every  indi\*idual  be- 
fore the  law,  and  exact  justice  to  every  one  upon  whom 
the  law  was  intended  to  operate,  the  lawyers  of  those 
earlier  times,  with  instinctive  prescience  of  tbe  future 
greatness  of  the  Republic,  determined  that  the  govern- 
ment must  for  all  time  reside  in  the  hands  of  representa- 
tives, whose  commission  to  make  and  administer  law 
depended  upon  the  will  of  the  people,  in  whom  mus: 
necessarily  abide  the  ultimate  power  of  such  a  democracy 
as  the  Constitution  of  the  United  States  contemplated. 
While  our  fathers  of  the  profession  had  a  hard  tight  to 
restrain  the  encroachment  of  the  aristocratic  classes,  if 
we  would  maintain  our  position  as  consuls  of  the  people, 
we  will  have  to  deal  with  plutocratic  influences  far  more 
dangerous  than  any  aristocracy  of  the  past.  The  colossal 
combinations  of  wealth  exceeding  the  dreams  of  the  most 
frenzied  financiers  portend  even  greater  evils  than  the  im- 
perialism of  kingly  government.  A  money  oligarchy  in 
place  of  a  class  aristocracy,  and  neither  a  toss  up  better, 
so  far  as  the  people  are  concerned,  than  a  monarchj'. 

The  incorporated  capital  of  the  country  toda\'  exceeds 
the  entirti  wealth  of  the  nation  at  the  beginning  of  the 
Civil  War.  There  is  a  single  corporation  with  ramifica- 
tions coterminous  with  the  country  whose  capital  stock 
and  bond  issues  exceed  the  aggregate  securities  of  all 
other  corporations  of  the  entire  country  engaged  in 
similar  fields  of  operation.  If  the  development  of  this 
gigantic  corporation    has    been  possible  in  one  generation, 
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what  may  not  be  feared  in  the  next,  unless  some  influence 
powerful  enough  arises  throughout  the  land  to  check  the 
ominous  tendency?  I  have  not  the  time,  and  this  is  not 
occasion,  to  go  into  the  exposition  of  the  character  and 
operations  of  these  great  corporations. 

We  may  consider  for  a  moment  only  one  phase  of  its 
danger,  from  a  sociological  point  of  view.  The  proprietor 
of  more  than  half  of  the  primary  securities  of  this  corpo- 
ration, those  that  are  calculated  never  to  fail  in  dividends, 
with  an  income  of  thirty  millions  a  year,  is  giving  that 
each  year  to  the  schools  and  colleges,  and  to  towns  and 
villages  for  the  establishment  of  libraries,  in  amounts 
varying  from  a  thousand  to  a  million  or  more  of  dollars, 
according  to  the  size  of  the  place  or  institution;  and  the 
gift  always  consists  of  securities  in  this  corporation 
The  income  supplying  a  fresh  gift  fund  every  ninety 
days,  the  process  can  go  on  indefinitely  without  diminu- 
tion of  the  principal,  and  will  doubtless  go  on,  until  the 
boys  and  girls  of  every  town  and  village  throughout  the 
length  and  breadth  of  this  land  become  the  beneficiaries 
of  institutions  founded  upon  the  securities  of  a  corporation 
composed  two-thirds  of  water,  and  the  remaining  third 
saturated  with  the  sweat  of  the  toiling  thousands  whose 
unrequited  labor  cries  out  for  '*a  square  deal."  Who  can 
adequately  estimate  the  effect  of  this  insidious  influence 
upon  the  youth  of  the  future'^ 

Fortunately  for  us  the  consolidations  of  capital  as  repre- 
sented in  large  corporations  have  not  reached  any  alarm- 
ing proportions  in  Alabama  as  yet.  It  is  no  stretch  of 
fancy,  however,  to  predict  th^t  unless  a  decided  restraint 
is  put  upon  the  tendency  to  enormous  consolidations  of 
capital  and  corporations  into  great  trusts,  that  Alabama 
will  be  the  next  field  for  exploiting  this  peculiar  and  dan- 
gerous kind  of  financing.  In  the  central  and  northern 
portions  of  our  wonderful  commonwealth    there   exists  a 
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wealth  of  mineral,  of  coal  and  iron,  the  equal  of  which 
we  believe  has  never  been  found  anywhere  else  in  the  same 
com  pass  of  territory  on  the  globe. I  recently  heard  one  of  the 
most  careful  'students  of  such  subjects,a  man  of  great  fi- 
nancial knowledge,  whose  judgment  commands  the  highest 
respect  among  all  classes,  and  who  has  no  mean  chance  of 
being  the  next  President  of  the  United  States,  say  that 
the  greatest  iron  and  steel  producing  centre  in  the  world 
would  be  in  that  region.  If  corporations,  as  they  now 
exist  are  restricted,  in  their  development,  to  the  lines  of 
legitimate  business  expansion,  and  there  shall  be  inter- 
dicted by  law  such  combinations  of  corporate  enterprises 
as  would  interfere  with  the  efforts  of  the  individual,  along 
the  same  lines  of  competitive  enterprise,  this  grand  com- 
monwealth, in  another  generation,  will  reach  a  state  of 
prosperity  that  our  wildest  fancies  have  never  pictured. 
The  consolidation  of  the  various  iron  and  steel  and  coal 
enterprises  of  the  state  at  the  present  time,  embracing 
the  half  dozen  largest  corporations  in  the  State,  is  such  a 
tempting  enterprise  to  the  high  rolling  promoter,  that 
nothing  short  of  prohibitory  law  will  prevent  its  accom- 
plishment within  a  few  years.  In  recent  months  the 
effort  to  bring  about  such  a  consolidation  failed  only  be- 
cause the  'Vake-off''  was  not  sufficient  to  satisfy  certain 
interests  connected  with  the  deal.  If  it  had  been  accom- 
plished, we  would  today  have  one  tremendous  corporation 
with  issues  of  stock,  common,  preferred  and  otherwise, 
bonds,  first,  second  and  otherwise,  in  the  aggregate 
amounting  to  more  than  the  present  taxable  values  of  all 
real  property  in  the  State  of  Alabama,  dominated  and 
controlled  absolutely  by  some  person  in  New  York,  draw- 
ing a  salary  of  $100,000  or  more  per  annum.  Who  will 
deny  that  such  a  corporation,  if  at  present  existent,  would 
either  fix  the  price  of  every  ton  of  coal,  of  every  pound  of 
iron,  mined  and  manufactured  by  the  small  corporations 
and    the    individual    operators  in  the  State  of  Alabama,  in 
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such  a  way  as  to  compel  them  either  to  sell  to  the  great 
corporations  at  a  figure  under  the  actual  market  value,  or 
else  force  them  out  of  business  entirely?  We  may  as  well 
face  these  conditions  before  they  reach  us.  They  have 
attained  their  fruition  in  the  northern  and  eastern  sec- 
tions of  our  country,  and  will  be  exciting  issues 
before  the  people  in  the  next  national  election.  If  we  can 
anticipate  the  calamity  and  prevent  the  conditions  which 
the  insatiable  appetite  of  capital  is  sure  to  beget,  the  law- 
yers of  Alabama  will  perform  another  signal  service, 
which,  will  establish  clearer  than  ever  their  proud  title  to 
guardianship  of  the  people's  rights.  I  am  well  aware  that 
in  this  audience,  there  are  many  who  are  the  em- 
ployed servants  of  corporations.  Neither  are  lawyers 
to  be  censured  for  such  service.  In  accepting  retainers 
from  corporations  the  lawyer  is  actuated  by  considera- 
tions not  less  deserving,  perhaps,  than  the  clergyman  who 
accepts  a  call  from  a  congregation  that  recognizes  his 
ability  and  is  ready  to  offer  him  a  salary  commensurate 
with  that  service.  There  is  not  a  doctor  who  would  not 
prefer  John  D.  Rockefeller  as  a  patient  than  the  man  that 
handles  a  pick  in  the  mine,  or  a  stiovel  in  the  street. 
Lawyers  should  not,  therefore,  be  held  up  to  execration 
because  they  are  in  the  employ  of  great  corporations,  or 
of  wealthy  men.  It  is  certain  that  they  do  not  receive 
more  money  than  they  are  worth,  and  every  man  in  this 
broad  land,  whether  lawyer  or  day  laborer,  is  entitled  to 
earn  every  dollar  that  his  time  and  his  brains  can  command 
in  an  honest  pursuit.  But  the  lawyer  as  adviser  to  the 
millionaire  and  counselor  to  the  great  corporations  can 
serve  his  employer  best  by  having  always  a  mind  to  con- 
serve the  welfare  of  the  people  upon^  whose  labor  and 
patronage  these  corporate  interests  depend  for  their  exist- 
ence and  prosperity.  And  it  is  in  these  positions  of  trust 
and  confidence  that  our  ablest  and  best  paid  brethren  can 
render  services  to  both  classes,  no  less  signal  than  in  the 
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halls  of  legrislation,    upon   the   bench,   or  in  the  executive 
chair. 

Confining:  this  discussion  to  one  other  subject,  pecu- 
liarly within  our  ministry,  I  have  thought  the  occasion 
could  not  be  better  improved  than  in  a  '*heart  to  heart'' 
talk  about  the  administration  of  criminal  law,  or  more 
truthfully  speaking,  the  failure  of  its  administration, 
especially  in  its  bearings  upon  the  future  of  the  negro  in 
our  midst. 

The  ethnic  prejudices  eternally  springing  from  the 
presence  of  two  races  so  radically  distinct  as  the  Caucasian 
and  th^  Negro,  and  the  ever  constant  unobliterable  social 
antagonisms  due  in  large  measure  to  the  previous  rela- 
tions of  the  two  races,  the  one  bond-man  to- the  other, 
make  the  administration  of  criminal  law  one  of  the  most 
delicate  the  profession  has  ever  been  responsible  for. 

Under  any  conditions  criminal  law  is  an  extremely 
rough  engine,  which  has  to  be  worked  with  great  caution, 
and  this  caution  is  intensely  augmented  when  the  sociaF 
question  bulks  all  others  out  of  the  way.  The  peculiar 
conditions  of  our  environment  impress  the  truth  upon  us 
that  enlightened  fwiblic  opinion,  as  an  insti  ument  for  the 
prevention  of  vice  and  the  promotion'of  virtue,  is  no  less 
essential  than  the  instrument  of  law.  The  use  of  each  is 
subject,  however,  to  well  defined  limitations;  for  all  the 
attempts  to  make  men  good  either  by  legislative  action  or 
judicial  discipline  without  the  supporting  force  of  a  sound 
public  opinion  have  always  ended  disastriously.  Public  opin- 
ion has  ever  been  a  potent  influence  in  the  administration 
of  criminal  law,  or  rather,  if  I  m  ly  be  permitted  to  coin  a 
term,  disciplinary  law;  and  the  experience  of  the  profes- 
sion in  the  S:)uth  since  the  Civil  War,  which  precipitated 
conditions  that  tlireatened  social  anarchy,  attests  the  fact 
that  the  administration  of  criminal  law  (inefficient  as  it 
has  been)  would  have  been  hopelessly  futile  except  for  the 
controlling  influence  of  moral  public  opinion. 
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The  egregious  blunder  of  thrusting  full  citizenship  in- 
discriminately upon  all  the  slave  population,  projected 
conditions  that  made  instant  equality,  even  in  political  re- 
lations impracticable.  Whether  civil  and  political  rela- 
tions could  eventually  be  developed  and  sustained  on 
terms  of  equality,  the  people  of  the  South  were  willing 
should  be  attempted,  and  accordingly  accepted  the  situa- 
tion, as  they  understood  the  purposes  and  policies  of  the 
government  then  to  be,  with  remarkable  grace  and 
promptness.  But  any  relation  of  the  races  approximating 
or  suggesting  social  equality  was,  from  the  first,  a  ph^'sio- 
logical  impossibility.  The  battles  that  have  been  fought 
since  '65  for  social  and  racial  purity  in  the  South  have 
been  no  less  heroic  than  those  that  end-ed  so  gloriously  for 
American  valor  at  Appomatox.  Equally  true  is  it  that  the 
bravest,  best  battle  yet  waged  for  the  negro  race  is  the  one 
being  fought  for  social  and  racial  purity  of  his  people  under 
the  leadership  of  Dr.  Booker  Washington.  May  God 
strengthen  his  arm,  replenish  his  wisdom,  and  bless  him 
with  yet  greater  eloquence  through  lengthening  years  of 
a  useful  life  that  he  may,  as  Moses  did  from  Nebo's  top, 
look  down  upon  a  race  redeemed,  not  alone  from  human 
bondage  to  freedom  but  from  depravity  to  purity,  a  race 
boasting,  above  everything  else,  in  the  purity  of  its  blood. 
In  this  stupendous  struggle  '*up  from  slavery,'' 
shackled,  as  he  has  been,  by  conditions  more  dishearten* 
ing  to  his  high  aspirations  than  the  shackles  that 
bound  the  ancestors  of  his  race  to  a  condition  of  servitude, 
let  him  have  not  only  our  sympathies  but  the  con- 
sistent efforts  of  a  superior  race,  in  the  full  en- 
joyment of  a  precious  civilization,  born  and  nourish- 
ed of  Magna  Carta,  ripened  under  Constitutional 
liberty.  In  thus  doing,  we  shall  be  carrying,  in 
the  noblest  possible  way,  our  golden  share  of  the  white 
man's  burden.  Shame  upon  the  man  who  would  not  lift 
Jiis  fellow  up,  who  would  not  extend  a  helping  hand  to  the 
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man  at  the  bottom,  whose  burdens  of  the  flesh  have  bru- 
talized his  soul,  and  well  high  extinguished  the  spark  of 
intelligence  that  has  flickered  so  dimly  in  the  centuries 
through  which  his  humble  ancestors  have  toiled.  A 
thousand  times  more  shame  upon  the  race,  whose  bond- 
men these  people  were,  whose  faithful  labor  made  our 
Southland  to  blossom  as  no  garden  on  earth  ever  blos- 
somed before,  filled  the  exchequers  of  our  fathers  with 
overflowing  gold,  and  were,  themselves,  essential  con- 
stituents of  an  aristocracy,  rivalling  in  culture  and  gen- 
tleness any  known  in  history.  Acquiring  a  sudden  free- 
dom, for  which  they  were  wholly  unprepared,  left 
penniless  by  a  government,  whose  agents  misled  them 
with  false  hopes,  possessing  a  manhood  franchise  as  dan- 
gerous to  themselves,  to  say  nothing  of  others,  as  dyna- 
mite in  the  hands  of  children,  they  were  too  ignDrant 
susceptible  and  elated  to  snatch  anything  but  evil  out  ot 
their  anomalous  situation. 

Unfortunately  three  false  conditions  were  instant:  The 
negro  himself  believed  the  proclamation  of  President  Lin- 
coln followed  by  the  downfall  of  the  Confederacy  had  not 
only  made  him  a  freeman,  but  had  clothed  him  with  all  the 
rights  of  an  anciently  free  and  superior  race,  and  fitted 
him  for  the  immediate  and  highest  enjoj^ment  of  the  pre- 
rogatives of  citizenship,  for  which  the  Anglo-Saxon  had 
been  battling  through  ten  centuries.  The  politicians  of 
the  North,  and  it  may  be  the  people  generally  in  that  sec- 
tion, knowing  the  negro  overestimated  his  capacity  and 
qualifications  for  citizenship,  were  yet  urgent  that  he 
should  be  encouraged,  in  the  fullest  possible  exercise  of 
these  prerogatives,  believing  that  he  would  speedily  fit 
himself  for  the  position  in  government  formerly  filled  by 
the  whites,  who  possessed  all  the  intelligence  and  what 
there  was  of  wealth.  The  Southern  politicians,  who,  to  a 
large  extent  represented  the  sentiment  of  the  people  of  the 
South,    believed    that    the  negro  had  reached  his  zenith  in 
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slavery,  and  that  there  was  no  future  for  him  above  the 
dead  level  of  the  ''Man  With  The  Hoe;"  that  as  a 
race,  advancement  was  nothing  more  than  a  dream,  never 
to  be  realized. 

Of  the  three,  the  neg^ro  was  his  own  poorest  interpreter, 
and  after  two  scojre  years  of  checkered  experience,  is  a 
wiser,  although  I  believe,  not  a  happier  man  than  when  he 
left  "the  little  log  cabin  in  the  lane"  for  the  boundless 
roaraings  of  his  freedom.  Of  the  other  two,  each  was, 
perhaps,  as  much  as  the  other  in  error.  That  the  negro 
has  shown  a  capacity  for  advancement  in  industrial,  edu- 
cational and  moral  spheres  is  attested  by  instances  so 
abundant  that  it  would  insult  the  intelligence  of  this  audi- 
ence to  enumerate  even  the  more  conspicuous.  The  list 
of  divines,  educators,  lawyers,  doctors,  merchants,  manu- 
facturers, planters,  farmers,  builders,  and  even  office 
holders,  who  have  reached  varying  stages  of  success,  is 
by  every  token  most  creditable.  That  so  much  less  has 
resulted  than  was  expected  of  the  race  by  the  people  of 
the  North,  has  been  a  severe  disappointment.  But  it  has 
quickened  public  thought  in  that  section  to  renewed  in- 
terest in  behalf  of  these  unfortunate  people,  of  altogether 
different  character,  however,  from  that  which  operated  on 
political  lines  a  generation  ago.  That  so  much  more  has 
resulted  than  the  Southern  people  believed  possible  may 
be  a  disappointment  to  a  purblind  few,  but  to  the  great 
body  of  thinking  people  thoughout  the  South  these  well 
authenticated  instances  of  moral  elevation,  educational  at- 
tainment, and  business  success,  rare  and  insignificnnt  as 
they  may  be,  compared  to  the  still  ignorant,  unthrifty 
masses,  are  the  bright  lines  along  the  dark  horizon  that 
demonstrate  a  racial  virility  which  stirs  a  healthful  and 
pleasurable  hope  in  the  breast  of  the  truest  men  of  the 
South. 

Shall  we  have  a  hand,  I  ask,  in  further  lifting  these  mil- 
lions up  to  a  state  where  each  man  shall  stand  for  a  man's 
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share  in  the  material  prosperity  of  the  country,  or  s^hail 
we  put  ourselves  in  the  way  of  their  own  fee- 
ble efforts? .  I  answer  yes  to  the  first  and  as  em- 
phatically no,  to  the  second  of  these  questions,  and  pray 
that  the  Allwise  God  may  direct  the  white  race,  of  the 
South  especially,  in  every  endeavor,  of  which  we  are  capa- 
ble, toward  the  accomplishment  of  results  that  must  es- 
tablish the  prosperity  and  happiness,  or  bring:  disaster 
and  misery  to  two  races  whose  destiny  is  to  be  worked 
out  upon  a  soil  which  neither  will  ever  desert.  Do  you 
ask  how  we  can  help?  I  answer,  in  a  thousand  ways;  but 
as  each  must  largfely  determine  for  himself  the  way  as 
opportunity  arises.  I  would  sug-ffest  only  a  few  gfuides. 

1.  By  wishing  them  well. 

2.  By  realizing:  that  others  have  a  rig:ht  to  know  some- 
thing: about  the  subject,  and  that  the  '*nefi:ro  problem'* 
(if  there  be  any )  is  not  our  monopoly. 

3.  By  treating:  them  honestly,  and  demanding:  for 
them  a  ''square  deal"  in  all  business  transactions. 

4.  By  sharing:  fairly'  with  them  all  the  benefits  of  pulj- 
lie  revenue. 

5.  By  g:uaranteeing:  to  them  a  leg:itimate  participation 
in  all  public  utilities  under  conditions  that  seg:reg:ate  the 
races  socially,  with  the  sligfbtest  possible  offense  to  the 
sensibilities  of  each. 

6.  By  helpinjj  them  personally  in  rig:ht  living: — examp- 
ling:  them  in  personal   purity. 

7.  By  compelling:,  a  speedy  trial  and  death  punish- 
ment of  men  who  forcibly  violate  the  chastity  of  women, 
and  limiting:  appeals  in  such  cases  to  the  discretion  of    the 

trial  judg:e. 

8.  By  clothing:  trial  courts  with  power  to  punish  with 
disfranchisement  anyone  who,  by  violence,  has  usurped 
or  attem])te(l  to  usurp  their  jurisdiction  in  criminal  cases. 

9.  By  (lemar.diijg:  the  administration  of  the  criminal 
laws  and  the  enforcement  of  their  penalties  with  becoming: 
Celeri^^y,  rig:id  effectiveness  and  absolute  impartiality. 
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Since  the  preparation  of  this  paper  was  beg:un  I  have 
read  a  newspaper  report  of  a  notable  address  delivered  by 
Secretary  of  War  Taft  to  the  gfraduating:  law  class  of  Yale 
University.  That  this  distingfuished  representative  of 
the  government  should  have  selected  the  administration 
of  criminal  law  as  his  theme,  at  a  time  when  there  were 
public  and  international  questions  of  extraordinary  im- 
port which  might  have  afforded  entertaining  and  appro- 
priately instructive  subjects  for  such  an  occasion,  em- 
phasizes, in  a  stronger  sense  than  I  can  otherwise  express 
it,  the  supreme  and  imminent  importance  of  the  subject  he 
selected  for  discussion.  Perhaps  none  of  our  highest  offi- 
cials possesses  a  more  intimate  knowledge  of  the  criminal 
laws,  especially  of  those  administered  in  federal  courts, 
than  Judge  Taft,  and  certainly  none  would  be  more  care- 
ful than  he  in  criticising  them,  or  their  administration. 
Yet  we  hear  him  exposing  the  defects  in  our  criminal 
laws,  and  hurling  invectives  in  thunderous  terms  at  tl  e 
**lax,"  ''impartial,"  ''perfunctory"  and  bftimes  "disgrace- 
ful" way  m  which  they  are  administered  by  the  courts  and 
juries  throughout  the  countr3^  I  also  derived  great  in- 
struction and  pleasure,  if  it  is  possible  to  get  pleasure 
from  the  study  of  criminology,  from  a  recent  article  by 
Judge  Thomas  of  the  City  Court  of  Montgomery,  whose 
exhaustive  array  of  statistics  and  masterful  use  of  them, 
should  not  only  arrest  public  attention,  but  arouse  the 
profound  interest,  at  least,  of  the  lawyers  of  Alabama.  I 
assume  that  every  member  of  this  Association  has 
read  Judge  Thomas'  article,  with  the  care  it  deserves,  end, 
that  every  one  w^ill  read  the  merciless  exposition  of  our 
criminal  system  as  portrayed  in  the  eloquent  appeal  for  a 
better  administration  of  the  criminal  laws  by  Judge   Taft. 

If  I  shall  accomplish  nothing  more  than  to  excite  a  zeal- 
ous interest  in  this  greatest  of  immediate  subjects  to  the 
people  of  Alabama,  I  shall  count  this  as  one  of  the  best 
ministries  of  my  professional  life.  The  bar  and  people 
of  Alabama  owe  Judge  Thomas  a  debt,  and  the  people  of 
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the  nation  owe  Judge  Taft  a  debt,  for  the  work  they  have 
wrougfht  in  this  broad  field  of  criminal  jurisprudence  and 
administration,  which  neither  can  easily  overpay. 

As  heretofore  remarked,  the  administration  of  criminal 
law  is  of  peculiar  interest  to  the  people  of  the  S3Uth,  not 
less  so  to  one  than  the  other  race,  both  of  whom,  notwith- 
standing- the  fancies  of  the  theorists,  will  continue  to 
dwell  here.  If  the  negro  is  ever  to  attain  the 
full  stature  of  a  law-respecting  and  law-abiding 
citizen  of  the  standard  required  by  twentieth  century 
civilization,  and  to  be  worthy  of  the  privileges  of  complete 
citizenship,  we  should  be  scrupulously  careful  that  the 
laws  under  which  his  civil  rights  are  defined,  are  most 
sacredly  administered.  Our  code  of  criminal  laws  is  by 
no  means  pe  rfect,  but  it  is  a  fact  well  known  to  the  pro- 
fession, lamentable  as  it  may  be,  that  the  revel  of  crime 
which  has  made  every  law-abiding  man  sick  to  despair 
during  recent  years,  is  due  more  to  their  lax,  tardj^  and 
indifferent  enforcement  by  trial  courts  and' juries,  than 
to  defects  in  the  laws  themselves.  The  disregard  of 
criminal  laws  which  is  well  nigh  general  among  certain 
classes,  is  not  ascribable  so  much  either  to  the  badness  of 
the  laws  or  the  badness  of  the  people  who  violate  them,  as 
to  the  failure  of  the  courts  and  juries  to  perform  tlieir 
constitutional  functions.  The  most  serious  trouble 
seems  to  be  that  the  judges  of  our  trial  courts  have  sur- 
rendered too  large  a  share  of  their  power  to  the  jury,  and, 
as  Judge  Taft  so  wisely  and  strongly  says,  the  function 
of  the  judge  is  '*often  limited  to  that  of  the  moderator  in 
a  religious  assembly."  The  counsel  for  the  defence  re- 
lying on  the  diminished  power  of  the  court,  creates,  by 
dramatic  art,  and  by  harping  on  the  important  or  unim- 
portant details,  a  false  atmosphere  in  the  court  room, 
which  the  judge  is  powerless  to  dispel^  and  under  the 
hypnotic  influence  of  which,  the  advocate  is  able  to  lead 
the  jurors  to  vote  for  a  verdict,  which,  after  all  the  ex- 
citement of  the  trial  has  passed  away,  they  are  unable  to 
support,  as  men,'' 
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As  a  result  of  this  surrender  of  power  to  the  jury, 
more  than  to  any  other  cause,  in  the  opinion  of  those  who 
have  deeply  studied  the  subject,  there  have  been  during 
the  last  twenty  years,  in  the  United  States,  131,951  mur- 
ders and  homicides,  with  only  2,286  executions.  There 
were  in  the  year  1885,  1,808  murders,  while  in  1904  the 
number  had  increased  to  8,482.  In  1885  there  were  108 
executions.  The  executions  in  1904  were  116,  The  pro- 
portion in  1885  was  one  conviction  to  seventeen  indict- 
ments for  murder;  in  1904  only  one  in  seventy-three. 
These  figures  tell  a  horrid  story.  As  murder  increases, 
so  will  all  offences  of  the  felony  class,  and  felonies  will 
continue  to  multiply  in  even  greater  proportion  until  the 
courts  reassert  their  former  power  and  the  criminal  laws 
are  enforced  with  more  uniformity,  impartiality  and  with 
greater  severity.  While  the  surrender  of  his  power  by 
the  judge  over  the  jury  and  laxity  and  indifference  of  jury 
enforcement  are  chiefly  responsible.,  in  mj'^  judgment,  for 
these  conditions,  the  disgraceful  results  are  not  chargea- 
ble entirely  to  these  causes.  Legislatures,  under  the  im- 
pulse of  a  misconceived  idea  of  individual  freedom,  have 
gone  too  far  many  times  in  the  interest  of  liberty,  and 
have  encouraged  the  jury,  in  the  exercise  of  a  power,  be- 
yond the  control  of  the  court,  in  the  trial  of  criminal  cases, 
and  have  extended  the  right  of  appeal  in  criminal  cases 
from  the  original  trial  court,  until  practically  all  cases  can 
no.v,  by  su  ccessive  appeals,  reach  the  court  of  final  resort. 

While  the  criminal  laws  of  the  United  States  and  Eng- 
land are  remarkably  similar,  being  founded  upon  the 
same  general  principles,  their  administration  is  sj  dissimi- 
lar that  we  hardly  recognize  the  two  codes  as  substan- 
tially the  same.  In  England  the  judges,  from  the  first, 
assumed  (not  without  right),  and  continue  to  maintain, 
the  part  inherited  by  them  from  the  common  law  system^ 
and  that  part  has  been,  as  Judge  Taft  explains  it,  *'first, 
the    retention  of  complete  control  over  the   method   by 
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which  counsel  try  the  case,  restraining:  them  to  the  points 
at  issue,  and,  second,  the  power  to  aid  the  jury  by  advis- 
ing- them  how  to  consider  the  evidence,  and  expressing 
opinions  upon  the  evidence/'  The  power  of  the  English 
judge  extends  even  beyond  the  trial  of  the  case,  or  rather, 
it  is  so  exclusive  that  he  may,  unless  he  deems  certain 
questions  of  law  of  sufficient  importance  and  doubt,  to  re- 
serve them  to  a  cou,rt  of  appeals,  refuse  to  grant  an  appeal. 
Contrasting  these  powers  of  the  English  judge  of  the 
court  of  first  trial,  with  the  slender  powers  exercised  by 
judges  in  our  trial  courts,  it  is  not  difficult  to  find  the 
reason  why  felonies  are  so  much  more  numerous  under 
our  system  than  the  English.  Homicides  in  England 
during  the  last  twenty  years  have  actually  diminished, 
while  in  the  United  States  they  have  increased  five-fold, 
the  explanation  being  found  in  the  fact  that  the  convictions 
for  murder  in  the  United  States  have  dwindled  during 
twenty  years,  from  six  per  cent.,  (miserablj- low)  to  one 
and  a  half  per  cent.,  (disgracefully  low)  while  in  England, 
the  percentage  of  convictions  has  steadily  increased,  the 
American  system  constantly  encouraging  the  increase  of 
homicide,  while  the  English  system  represses.  We  need 
not  go  further  into  statistics,  for  they  show  that  the  same 
conditions  apply  to  crimes  of  all  grades. 

These  are  matters  which  I  commend  to  j^ou,  brethren 
of  the  bar  of  my  own  State,  for  it  is  a  function  of  our 
ministry  to  lead  public  thought  into  the  right  way.  "'Ser- 
vant of  the  individual,  but  minister  of. the  State,"  is  a 
strin*'-  on  which  I  have  harped  all  through  this  address,  a 
dual  function,  a  double  duty,  yet  one  in  its  obligation  upon 
us.  The  lawyer  is  a  sworn  minister  of  justice,  an  officer 
of  the  court,  and  therefore  of  the  State,  a  servaftt  of  the 
people  and  atrustee  of  their  sacred  rights.  It  is  a  low  and 
altog(^ther  unworthy  view  that  a  lawyer  takes  of  his  office 
and  of  his  trusteeship  when  he  assumes  that  it  is  no  con- 
cern of  his  if  the  public  is  ignorant   of  its  duty  of  subordl- 
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nation  to  the  restrictions  of  organized  society;  that  he  is 
not  concerned  with  breaches  of  law,  existing  or  threaten- 
ed, except  as  he  may  be  called  upon  to  prosecute  or  to 
defend  in  the  courts  for  a  compensation  to  be  paid  him. 
If  any  hold  such  a  thought  he  is  unworthy  to  hold  the 
license  which  should  ever  be  his  certificate  of  honor.  I 
would  emphasize  the  importance  of  the  lawyer  recognizing 
his  true  position  in  civil  society  as  a  teacher  and  a  leader, 
and  his  duty  to  support  the  Constitution  and  the  laws  by 
making  known  their  true  import,  when  the  opportunity  to 
do  so  is  distinctly  presented  and  the  need  is  obvious,  and 
by  impressing  upon  the  minds  of  unthinking  people  '*the 
vital  truth   that  liberty  is  born  of  law  and  not  of  license." 

Of  such  is  the  ministry  of  the  lawyer.  His  duty  is 
with  the  right,  the  right  of  the  individual,  the  right  of 
society.  To  not  every  member  of  the  profession  can 
arise  the  opportunity  to  collaborate  in  a  digest  of  the  laws 
of  an  empire,  to  assist  in  drafting  a  concession  of  liberty 
wrested  from  a  hostile  ruler,  to  draw  out  the  instrument 
that  shall  proclaim  liberty  to  all  the  world.  But  to  each  is 
it  possible  to  do  well  his  dut}^  as  a  servant  of  the  individual, 
never  forgetting  that  he  is  a  minister  of  justice. 

I  feel  that  I  cannot  more  fittingly  close  this  paper  than 
by  giving  you  a  rough  translation  from  the  great  Ulpian: 

**We  may  properly'  be  called  the  Priests  of  Jurispru- 
dence, for  we  are  the  votaries  of  Justice  and  profess 
knowledge  of  the  good  and  the  equitable,  separating 
equity  from  inexjuity,  drawinga  line  of  distinction  between 
what  is  lawful  and  what  is  against  law,  desiring  to  make 
men  good  not  only  by  fear  of  punishment,  but  also  by  the 
incitement  of  reward  and,  if  I  am  not  deceived,  cultivating 
tint  philosophy  and  not  a  mere  sham  of  it.'' 
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OUR  RAILROAD  COMMISSION    AS  A  POLITICAL 

FACTOR 

BY 
LAWRENCE  COOPER. 


Mr.  IWsidenf  mid  (lentlemenofthe  Bar  ^Jsftorlafwnr 

Industrial  inquiries  and  the  internal  management  of 
commercial  affairs  rarely-  come  under  political  review. 
The  prosperity  of  the  country  and  mag:nified  results  in 
lejritimate  business  effort,  shows  an  escape  from  this  un- 
fortunate thraldom.  The  true  conception  of  politics,  is- 
ifood  government.  The  thing  which  is  best  for  material 
success,  and  which  serves  as  a  protection  against  evil 
should  always  be  thoi^oughly  discussed  and  understood. 
It  is  the  duty  of  the  citizen  to  become  acquainted  with 
all  great  questions,  and  his  personal  influence  should  be 
thrown  for  the  preservation  of  the  best  principles  of 
government. 

These  generalities  are  mere  platitudes^  and  are  axio- 
matic of  the  politicians,  because  confessedly,  he  must  be 
right,  whether  he  has  shifted  from  his  ix>sition  of  yester- 
day, or  whether  he  maintains  his  creed  with  unyielding 
fervor.  Frequently  in  the  political  field,  it  is  difficult  to 
generate  an  issue.  There  should  always  exist  two  great 
political  parties,  fairly  well  divided,  and  neither  so  power- 
ful that  the  other  will  permit  a  default  in  maintaining 
its  position^     This  is  essential,,  for  so  sure  as  there  is  aa 
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overwhelming  majoritj',  the  minority  will  languish  and 
fall  into  inactivity. 

The  past  decade  is  an  open  demonstration  of  this  fact. 
The  Tariff,  national  and  international,  seethed  in  hot  inry 
and  in  turbulent  dismay,  and  this  great  country  survived, 
and  its  principles  remained  unshattered.  The  establish- 
ment of  the  Grange,  and  its  growth  into  the  Ocalo  plat- 
form knocked  at  the  door  of  political  habitation  with 
marked  vehemence,  and  turned  away  into  oblivion.  Fi- 
nances seized  us  but  shortly  ago  with  frenzy,  and  prophe- 
sies based  upon  failure,  were  clothed  in  the  most  calami- 
tous predictions.  The  shock  of  defeat  left  us  on  the 
battle  line;  and  strange  as  it  may  appear,  instead  of 
disaster,  a  rich  harvest  spreading  plenty,  caused  a  number 
of  our  best  people  to  advocate  the  destruction  of  the  Lord's 
bounty.  The  subject  grew  so  wide-spread,  that  legisla- 
tion was  threatened  to  require  the  planting  of  less  cotton 
so  that  the  same  bountiful  provision  would  be  cut  off,  and 
well-nigh  it  became  the  shibboleth  for  the  legislative  can- 
didate. Scarcely  less  than  criminal  was  the  effort  to 
stamp  out  this  great  supply  upon  which  we  so  largely 
depend.  This  effort  is  but  a  manifestation  of  one  of  the 
weak  characteristics  of  our  human  nature. 

The  Hotel  Corporation,  is  a  legal  entity  in  which  the 
entire  traveling  public  is  interested  when  rates  are  fixed. 
A  guest  occasionally  feels  indignant  over  the  enormity  of 
the  figures  presented  to  him  for  payment.  He  inwardly 
desires  a  commission  to  regulate  such  charges,  but  the 
proper  stage  of  aggravation,  when  the  legislature  is 
sought,  has  not  yet  arrived.  Telegraph  companies  have 
felt  the  throb  of  the  legislative  machine  and  telephone 
companies  are  the  brunt  of  the  ward  politician.  Gas — the 
article  we  use  for  light, — would  readily  enter  the  arena  if 
there  were  any  division  of  sentiment.  The  absence  of 
any  difference  of  opinion  is  attributable  to  the  supposed 
uniformity  of  the  bill  of  charges,   without   regard  to  rates 
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or    the    amount    consumed,    and    is  based  upon  that  law 
which  we  call  ''general  averag-e." 

A  few  years  ago,  we  learned  that  the  railroads  needed 
regulation,  and  now  indeed,  we  find  that  the  rates  or 
charges  are  sought  to  be  fixed  by  those  who  do  not  own 
the  propertj',  and  who  have  no  interest  in  its  preservation. 
To  this  subject,  may  I  invite  your  attention  briefly?  I 
have  no  opinion  to  expres  on  this  occasion  as  to  the  desira- 
bility of  a  railroad  commission.  We  have  this  organiza- 
tion in  our  State  Directory,  and  there  will  I  leave  it.  The 
members  are  elected  by  the  people,  and  this  I  will  not  * 
attempt  to  disturb.  I  would  stem,  however,  if  possible, 
the  clamor  made  upon  the  hustings,  and  through  the 
press,  for  the  regulation  of  rates  by  force  of  power,  rather 
than  by  equitable  adjustment.  There  is  no  place  in  poli- 
tics for  the  determination  of  proper  charges  for  a  given 
service.  The  regulation  of  charges  is  essentially  judicial. 
The  railroad  is  a  public  servant,  and  the  public  is  entitled 
to  a  service  safe  and  speedy,  and  reasonable  in  its  de- 
mands; and  the  carrier  is  likewise  entitled  to  be  paid  a 
rate,  reasonably  remunerative*  based  upon  the  invest- 
ment, cost  of  maintenance  and  earning  power.  It  is  un- 
fortunate that  this  question  is  canvassed  where  passions 
run  high,  where  prejudices  abound,  and  where  personal 
grievances  are  controlling.  The  rights  of  citizens  as  be- 
tween themselves,  are  settled  in  a  different  forum.  The 
carrier  is  an  aggregation  of  citizens,  and  the  rights  of  this 
carrier  against  the  citizen,  or  the  rights  of  the  citizen 
against  the  carrier  should  be  submitted  to  judicial  inves- 
tigation. 

It  may  be  said  that  the  present  law  has  this  purpose  in 
view.  So  it  has!  Section  10,  of  the  Act,  approved  Feb- 
ruary 28,  1903,  provides  for  a  revision  of  Tariff  rates, 
using  judicial   words  of  expression.     This  statute  reads: 

''It  is  the  duty  of  the  railroad  commissioners  to  consider 
and    carefully    revise  all    tariffs  of  charges  for  trans- 
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portation   made  by  any  person  or  corporation  owning 
or   operating    a    railroad  in  this  state;  and  if,  in  their 
judgment,    any    such    charge  is  more  than  just  com- 
pensation   for  the  service  for  which  it  is  proposed  to 
be  made,  or  amounts  to  unjust  discrimination  against 
any  person,  locality,  or  corporation,   they  shall  notify 
the  party  making  the  same  of  the   changes  necessary 
to  reduce  the  rate   to  just  compensation,  or  to  avoid 
unjust    discrimination;    and  when  such   changes  are 
made,  or  when  none  are  deemed  proper  and  expedient, 
they  shall  append  to  the  tariff  of  charges  a  certificate 
of  their  approval;  and  they  shall  exercise  a  watchful 
and    careful    supervision    over    all    tariffs    and  their 
operation,   and   revise   the  same  from  time  to  time,  as 
justice  to  the   public  and  the  railroads  may  require, 
and    increase  and   reduce  any  of  the  rates,  as  experi- 
ence and  business  opertions  may   show  to  be  just;  but 
in   revising  the   tariff,   the  commissioners  shall  take 
into  consideration  the  nature  of  the  service   to  be  per- 
formed,  the   entire  business  of  the   railroad,   and  its 
earnings  from    passengers  and   other  traffic,  and  so 
revise  the  same  as  to  allow  a  fair  and  just  return  on 
the    value    of    the    railroad,    its    appurtenances  and 
equipments." 
Therefore,   it  will  be  readily  seen  that  the  commission- 
ers,  if  in   their  judgment,  any   charge  is  more  than  just 
compensation  for  the   service  for  which  it  is  proposed  to 
be  made,  or  amounts  to  unjust  discrimination  against  any 
person,    locality    or    corporation,    shall   notify   the  party 
making  the  same,  of  the  changes  necessary  to  reduce  the 
rate  to  just  compensation,   or  to  avoid  unjust  discrimina- 
tion.    In    revising    the   tariff,  the   commissioners  are  re- 
quired  to  take  into  consideration  the  nature  of  the  service 
to  be  performed, the  entire  business  of  the  railroad  and  its 
earnings,  and  then  so   revise   the  tariff  as  to  allow  a  just 
and   fair   return  on   the   value  of  the  railroad,  its  appur- 
tenances and   equipments.     The  legal  appliances  for  the 
hearing    and    determination    of     complaints    whereby    a 
a    proper    rate    is  sought   to  be  established,  are  scarcely 
adequate,  yet  the  procedure  is  upon  judicial  lines,  and  the 
effort  of  fairness  is  apparent. 
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A  serious  objection  to  the  general  law  lies  in  the  fact, 
that  ostensibly  it  is  open,  fair  and  just,  while  it  is  prac- 
tically impossible  of  equitable  execution  by  reason  of  the 
limitation  placed  upon  the  membership  of  the  commission. 
Section  3  of  the  Act,  approved  February  28th,  1903, 
provides: 

"No  person  or  persons  owning:  any  stock  in  any  railroad 
corporation,  or  in  the  employment  of  a  railroad  corpo- 
ration.or  any  person  owning*  or  operating  a  railroad  in 
this  state,  shall  be  eligible  to  the  office  of  railroad 
commissioner." 

This  statute  is  practically  a  prohibition  against  any 
person  having  knowledge  of  railroad  affairs,  becoming  a 
member  of  the  railroad  commission, — the  body  charged 
with  the  duty  of  fixing  rates.  Inasmuch  as  the  commis- 
sion in  the  revision  of  rates,  should  act  as  experience  and 
business  operations  may  show  to  be  just,  it  is  difficult  to 
conceive  the  competency  of  a  man  who  has  no  knowledge 
of  the  operation  of  the  railroad.  If  adjustment  of  these 
charges  are  to  be  made,  as  experience  may  demand,  an 
inexperienced  man, — a  man  without  practical  information, 
is  manifestly  incompetent  to  fulfil  the  duties  of  this  im- 
portant office. 

Revising  rates  in  accordance  with  the  business  opera- 
tions of  the  railroad,  surely  requires  the  services  of  a 
,person  who  has  some  knowledge  of  such  business  opera- 
tions. A  person  operating  a  railroad,  is  ineligible  to  fill 
this  peculiar  position,  although  by  reason  of  his  experi- 
ence he  is  particularly  qualified.  In  order  that  he  may 
possess  the  qualifications  for  passing  on  these  questions, 
he  must  be  a  retired  railroad  man, — a, rare  personage  in 
this  commonwealth,  if  any  there  be.  • 

It  is  an  incongruous  condition  to  disqualify  the  person 
most  competent  to  discharge  thedutiesof  the  office,  and 
solve  the  difficult  problem  of  tariff  rates,  which  is  so  im- 
portant to  both  parties  in  interest,as  well  as  the  territory  in- 
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volved.  Having:  thus  vested  the  members  of  the  commission 
with  quasi  judicial  power,do  we  understand  that  this  stat- 
ute means  to  carry  the  suspicion  that  the  influence  lof  the 
railroad  over  the  official  would  pervert  justice?  If  a  com- 
missioner, who  is  a  railroad  man  is  assumed  to  be 
incapable  of  dealing:  justly,  would  not  a  like  suspicion  rest 
upon  the  pronounced  enemy  of  the  railroad — on  the  advo- 
cate of  a  system  of  rates  which  the  railroad  declared  to  be 
not  only  harsh  and  inequitable,  but  destructive  in  its  ulti- 
mate conclusion?  The  lawyer  who  is  elected  to  the  office 
of  judge,  is  never  supposed  to  be  incompetent  to  deter- 
mine questions  of  litigfation  arising:  between  lawyer  and 
layman.  The  judge  is  supposed  to  be  learned  in  the  law, 
a  man  of  experience  in  legfal  affairs,  and  therefore,  com- 
petent. Any  other  class  of  persons  is  altogether  ineligible. 

This  parallel  indicates  a  discrimination  in  the  rating  of 
eligibility;  and  it  would  seem  to  be  reasonable  that  a  man 
vvith  practical  knowledge  should  be  a  member  of  the  com- 
mission in  view  of  the  duties  devolving  upon  this  commis- 
sion under  the  statutes  of  this  state,  A  man  of  trade  afTai  rs, 
conversant  with  commercial  relations,  and  a  person  learn- 
ed in  the  law  and  of  business  acumen,  might  constitute 
the  remaining  membership.  The  board  thus  composed 
in  its  personnel,  would'be  well  adapted  for  the  proper  ad- 
justment of  the  tariff  in  accordance  with  the  intent  of  the 
statute. 

Readily  this  suggestion  is  met  with  the  statement  that 
a  like  provision  limiting  the  qualifications  of  the  member- 
ship is  found  in  the  Act  of  Congress,  approved  February 
the  4th,  1887,  and  usually  known  as  the  Interstate 
Commerce  Act.  Doubtles  our  statute  is  modelled  in  a 
way,  upon  this  Act  of  Congress,  yet  it  is  very  much 
broader,  and  imposes  duties  upon  the  commission,  and 
vests  it  with  powers,  which  are  not  found  in  the  Inter- 
state Commerce  Act.  The  Interstate  Commission  applies 
to  the  courts  under  the  terms  of  the  Act,   not  only  for  the 
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enforcement  of  its  orders,  but  for  the  ultimate  determina- 
tion of  the  equalit}'  of  rates,  or  their  discrimination  as 
ag"ainst  shippers. 

Under  the  state  statute,  this  power,  as  we  have  seen,  is 
vested  in  the  commission.  In  my  judgment  therefore, 
there  is  a  manifest  distinction  between  the  state  and 
federal  statutes;  and  the  state  statute  vesting  in  the  com- 
mission the  power  to  determine  and  fix  rates  would  seem 
to  require  the  service  of  one  who  is  experienced  and  fully 
competent  to  judge,  of  the  intricate  problem. 

There  are  reputed  existing  evils  which  can  only  be 
rightfully  corrected  by  a  commission  entirely  free  Irom 
partisanship.  Some  of  these  wrongs  are  said  to  be  fla- 
grant, and  if  none  other  existed,  they  could  be  remedied- 
by  simple  force  of  power,  wherever  it  might  be  reposed. 
But,  the  subject  admits  of  no  such  narrow  consideration, 
and  it  would  not  be  consistent  with  a  system  of  laws  con- 
ceived for  the  common  good,  and  administrated  as  a  ques- 
tion of  economics. 

The  subject  is  commercial,  and  pertains  to  the  indus- 
trial success  of  the  state,  its  citizens  and  the  carrier. 
Apparently  it  is  wrong  to  permit  a  rate  for  the  carriage 
of  an  article  the  distance  of  fifty  miles,  within  the  borders 
of  the  state,  in  excess  of  the  rate  for  one  hundred  miles, 
and  a  rate  equal  to  the  value  of  the  article  of  shipment  is 
confiscation.  Discriminating  rebates*  are  egregiously 
wrong.  If  it  be  true  that  rebates  in  tariff  rates  are  allow- 
ed one  section,  where  full  rates  are  charged  in  a  compet- 
ing territory,  or  if  a  rebate  is  given  to  one  manufacturing 
enterprise  and  denied  to  another,  a  wrong  of  most  danger- 
ous tendency  exists,  which  should  be  thwarted  by  such 
power  as  the  exigencies  of  the  case  demand.  "If  such  a 
system  prevailed,  disaster  and  ruin  would  necessarily 
follow. 

Large  commercial  concerns  locate  their  plants  having 
in   view  the   natural   product  of  the  country  and  existing 
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shipping  facilities.  Their  success  depends  upon  the 
volume  of  business,  and  in  order  to  secure  it,  earnings  are 
more  or  less  limited  in  percentage.  The  profit  lies  in  the 
quantity  sold,  and  any  material  favoritism  by  the  carrier 
to  one  shipper  which  is  withheld  from  his  neighbor,  simi- 
larly situated,  means  the  overthrow  of  the  latter.  The 
courts  as  organized,  are  doubtless  adequate  in  power  and 
procedure  to  obviate  this  condition.  If  not,  certainly  tri- 
bunals could  b^  created  with  full  jurisdiction.  Sections 
2  and  3  of  the  Act  of  Congress,  approved  February 
the  4th,  1887,  are  directed  to  the  correction  of  this  evil, 
but  the  purpose  may  said  to  be  limited  to  the  enforcement 
of  equality  between  shippers  over  the  same  line,  and  to 
prohibit  any  rebate  by  whatever  device  it  may  be  attempt- 
ed. Whether  this  statute  should  include  competing  lines, 
might  be  worthy  of  great  consideration. 

With  this  Act,  it  is  not  my  purpose  to  deal,  neither  do  I 
attempt  any  construction  of  the  statute.  The  interpre- 
tation by  the  Courts  would  seem  to  leave  well  established 
the  idea,  that  the  fixing  of  rates  requires  skill,  experience, 
fair  judgment  and  non-partisanship.  Can  we  not  presume, 
therefore,  that  questions  involving  alleged  hardships  of 
this  extreme  nature,  would  likely  result  in  a  popular  vote, 
to  serious  injury?  If  determined,  as  the  present  com- 
mission law  requires,  through  a  watchful  and  careful 
supervision,  *'and  as  experience  and  business  operations 
may  show  to  be  just,"  all  existing  evils  could  be  easily 
avoided. 

All  public  questions  determined  by  an  expression  at 
the  ballot  box,  are  quasi  political.  Immediately  the  right  or 
the  wrong  of  the  propasition.is  subject  to  the  personal  view 
of  the  majority.  While  we  recognize  the  righteousness  of 
our  plan  of  government  through  the  elective  franchise,  no 
one  will  contend  that  economic  inquiries,  and  questions 
essentially  judicial,  are  within  the  range  of  this  method  of 
determination. 
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In  our  last  g-eneral  election,  a  freak,  either  curious  or 
natural,  as  you  may  view  it,  was  exhibited  by  a  number  of 
our  most  intellijrent  people.  The  views  entertained  by 
certain  candidates  for  the  Supreme  Bench  on  the  question 
of  osteopathy  determined  their  availability,  if  not  their 
qualifications  for  this  hig^h  office,  by  many  of  our  physic- 
ians learned  in  the  most  progressive  of  all  the  sciences. 
At  different  points  at  the  polls  this  issue  was  strenuously 
fought;  and  strang-e  fancy  it  would  be,' for  a  lawyer  to 
select  his  family  phvsician  because  he  favored  the  estab- 
lishment of  a  court  which  the  lawyer  adv^ocated.  A  can- 
didate for  judicial  office  who  admired  fine  live  stock,  and 
who  passed  his  leisure  moments  with  his  pipe,  ancient  in 
delicious  perfume,  at  the  village  livery  stable,  would  be 
sure  of  all.  the  votes  of  that  classical  environment.  A 
scholar,  struggling  through  many  weary  years  over  the 
Dative  Case,  and  its  derivatives,  would  be  a  trifle  awkward 
at  the  throttle  of  a  locomotive,  and  passengers  possibly 
would  feel  a  sense  of  insecurity.  The  dignified  justice  of 
the  peace,  omniscient  in  his  sphere,  would  appear  unu- 
sually wise  and  sedate,  in  a  discussion  of  barycentric 
calculus.  We  might  indulge  in  further  simile,  but  such 
references  only  show  a  common  weakness,  and  that  a  man 
is    his   best  in  the  profession  or  avocation  of  his  daily  life. 

In  the  recent  election,  the  issue  presented  to  the  people 
was  the  revision  of  railroad  tariff  rates,  and  the  appeal 
was  loud  and  ominous  whether  the  Georgia  Local  Rate 
should  prevail,  and  so  it  was  fiercely  argued  by  distin- 
guished  gentlemen   throughout  the  State.— Georgia  won! 

Quite  recently,  a  division  of  opinion  arose  in  the  Com- 
mission as  to  the  revision  of  rates,  each  member  we  con- 
clusively assume,  following  his  judgment  and  experience 
in  exercising  **a  watchful  and  careful  supervision"  over 
the  subject,  pledged  to  '*take  into  consideration  the  nature 
of  the  service  to  be  performed,  the  entire  business  of  the 
railroad,    its   earnings   from   passengers  and  other  traffic. 
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*  *  *  *  so  as  to  allow  a  fair  and  just  return  on  the 
value  of  the  investment."  The  announcement  of  the  re- 
sult was  followed  by  the  appearance  of  gubernatorial 
fj-ladiators  in  the  arena,  declaring  that  the  decision  of  the 
tribunal  was  erroneous  and  that  the  people  in  the  next 
election  would  be  called  upon  to  so  decide. 

The  decision  of  a  tribunal  legally  constituted  under  the 
laws  of  the  state,  therefore,  will  come  under  review  before 
a  hitherto  unknown  appellate  jurisdiction,  in  a  measure 
determinable  according  to  the  skill  and  magnetic  power  of 
the  debator.     What  next? 

The  Act  re-adjusting  the  court,  known  as  the  Lusk 
Bill,  fell  under  a  weightier  power,  although  fortified  by 
the  legislative  force  of  the  State.  Courts  trembled  and 
fell  as  Russian  strongholds  struggle  and  fall.  The  result 
caused  many  disappointments,  and  ex  (tempore) — judges 
uttered  a  bitter  cry  as  they  left  the  mantle  of  justice  for 
other  shoulders.  Why  should  not  suggestions  arise  that 
the  judgment  of  the  Supreme  Court  be  carried  before  the 
people  for  revision,  whereby  they  might  become  re-ad- 
justed to  the  views  of  the  legislators? 

The  commission  is  charged  with  duties,  other  than  the 
revision  of  the  local  tariff,  which  are  of  great  importance 
to  the  railroad  company,  and  beneficial  to  the  public.  The 
corresponding  benefit  the  corporation  receives,  is  the  pro- 
tection the  government  affords,  in  the  maintenance  of 
privileges  bestowed  upon  it. 

Dealing  with  these  questions  would  tend  to  fortify  the 
importance  of  lifting  the  arbitrament  of  such  delicate  and 
difficult  problems  from  the  wayside  gathering,  or  the 
midnight  rendezvous  on  the  eve  of  the  election;  yet,  this 
occasion  w\\\  not  warrant  the  detailed  classification  neces- 
sary to  a  proper  presentation  of  the  matter.  A  criticism 
maj'  follow  me,  that  I  inveigh  against  the  intelligence  of 
the  people,  who  constitute  the  safe-guard  of  the  Republic. 
Public  opinion  has  my  greatest  respect.     I  do  not  claim  it 
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is  an  ^'inalienable  rigfhf'  possessed  by  me,  as  an  elector, 
to  vote  upon  propositions  whic'.i  I  do  not  understand,  and 
cannot  comprehensively  present. 

The  greatest  of  lawyers  do  not  grasp  the  elementaries 
of  electricity,  so  familiar  to  the  boy-student  in  that  school 
of  develoi)ment,  and  no  judicial  body  could  communicate 
by  means  of  recent  discoveries  with  a  vessel  at  sea.  The 
effort  would  be  grotesque,  but,  the  fact  of  incapacity  does 
not  reflect  upon  the  learning  of  any  judicial  mind.  We 
seek  the  assistance  of  qualified,  experienced  men,  in  the 
line  of  their  avocations.  When  we  seek  men  of  culture, 
honor  and  influence,  we  are  not  limited  to  any  particular 
profession,  or  branch  of  industry, — they  are  found  every- 
where, and  their  great  characters  illumine  the  pages  of 
our  histories.  The  possession  of  wealth  and  integrity, 
are  not  qualities,  endowing  the  citizen  with  the  acute 
sense  of  determining  the  differentiation  in  tariff  rates. 
My  plea  in  this  behalf  is,  that  neither  the  revision  of  rates, 
nor  the  judgment  of  a  legally  constituted  tribunal,  should 
be  within  the  grasp  of  political  rehearsal.  When  politics, 
with  all  the  good  or  bad  involved,  seizes  any  great  ques- 
tion, unfortunate  results  are  frequently  attained;  and,  the 
(luestion  under  consideration  simply  arrays  the  citizen 
and  railroad  company,  as  enemies.  The  railroad  must  as- 
i^u me  the  defensive.  Railroads  can  fight,  and  fight  vigor- 
ously. Armed  with  a  campaign-fund,  and  generaled  by 
best  talent,  they  become  foes  of  valor  and  power,  where- 
upon, the  interests  of  the  citizens  are  attempted  to  be  uni- 
fied to  overthrow  the  monster, — the  corporation!  These 
words  are  not  employed  to  paint  the  picture,  but  simply 
to  present  to  thinking  men,  the  inevitable  result  of  such 
strife,  and  the  far-reaching  tendency  to  involve  all  ques- 
tions of  political  economy,  or  internal  government.  Must 
it  be  said  that  statesmen  and  publicists  of  this  great  State, 
renowned  for  its  citizenship  of  true  grandeur  and  exalted 
manhood,   and   in   the  enjoyment  of  extraordinary  pros- 
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perity,  with  every  token  of  continued  development,  must 
yield  the  issues  of  internal  government,  to  a  question  of 
service  and  employment?  Every  political  party  is  under- 
stood to  have  a  line  of  principles,  which  is  dignified  under 
the  name  platform;  but,  where  parties  do  not  exist,  and 
there  are  no  contrary  interests,  there  can  be  no  funda- 
mental (juestion;  and  in  truth,  party  lines  cannot  exist,  as 
no  matter  of  party  policy  arises.  There  is  a  general  inter- 
mingling of  the  members  of  all  political  organizations  with 
variant  opinions,  on  a  proposition  of  business  utility,  met 
daily  in  different  types  and  forms,  through  commercial 
demands.  It  is,  doubtless  unfortunate  that  questions  of 
State  have  been  so  far  settled,  as  to  render  necessary,  an 
appeal  to  the  voter,  to  maintain  or  overthrow  a  question  of 
business  polity.  Really,  the  question, — the  issue  before 
us,  cannot  claim  this  dignity.  A  reversal  of  the  opinion 
and  judgment  of  an  official  body,  is  sought,  by  the  substi- 
tution of  other  persons,  holding  opposing  views.  A  plat- 
form announcing  that  a  political  party  favors  or  opposes 
the  existing  or  controlling  views  of  the  constituted  au- 
thority, results  in  an  arraignment  of  its  membership. 

Do  I  understand  that  the  great  statesman  of  the  rock- 
ribbed  Democracy,  or  the  leaders  of  the  stalwart  Republi- 
canism will  preamble  and  resolute  for  or  against  railroad 
rates,  as  uplifting  or  destructive  to  the  destinies  of  this 
country,  picturing  in  accustomed  style,  the  doom  and 
desolation  on  the  one  hand  or  the  grandeur  and  sublimity 
on  the  other,  which  awaits  the  results  of  the  election? 

No  greater  misfortune  could  be  visited  upon  the  busi- 
ness interests  of  our  State,  than  a  struggle  for  supremacy 
between  the  people  and  the  railroads.  There  is  no  occa- 
sion for  such  strife.  These  difficulties  are  in  the  family, 
in  the  party, — they  are  internecine;  and  the  sun-crowned 
men  of*all  political  parties  should  rally  to  the  rescue  of  the 
State,  and  her  business  interests,  and  save  them,  from 
disaster,    through    peace    overtures,   arbitrament,  or  the 
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wisdom  and  power  of  true  patriotism.  Although  this 
question  may  become  political,  by  the  volume  of  power, 
ultimately  the  courts  will  take  it  into  their  control,  and 
finally  adjudg^e  its  solution.  Those  of  us,  who  have  no  re- 
lationship to  the  railroads,  may  become  victors  at  the 
polls,  the  dominating:  majority  of  the  commission  ma}^  be 
retired,  and  others,  favoring  drastic  measures  may  fill 
their  places,  and,  if  need  be,  legfislation  of  that  character, 
will  be  recommended  in  the  Governor's  Message,  and  as 
easily  adopted,  according-  to  the  principles  indicated  in  the 
platform.  The  validity  of  such  legislation  will  then  be- 
come the  subject  of  vigorus  attack  by  the  railroads.  All 
legislation  inaugurated  by  a  faction,  or  party,  is  apt  to 
overstep  the  proper  boundary  between  lawful  measures 
and  partisan  requirements.  Seeking  legislative  office, 
under  an  advance  pledge  to  increase  or  diminish  existing 
rates,  does  not  merit  favorable  consideration;  and,  candi- 
dates for  membership  of  the  commission,  under  a  similar 
pledge,  should  see  to  it,  that  existing  laws  are  repealed, 
before  making  their  announcement,  for  surely,  no  one 
would  undertake  to  pre-judge  questions  so  important  as 
the  revision  of  rates. 

Any  settlement,  except  through  procedure  akin  to  judic- 
ial determination,  where  contending  interests  are  fairly 
and  justly  heard,  means  oppression  to  the  shipper,  or  con- 
fiscation to  the  carrier.  Rates  otherwise  fixed,  are  out  of 
the  pale  of  the  provisions  of  the  statute,  and  necessarily 
become  arbitrary.  It  is  not  within  the  legislative  will,  nor 
in  the  power  of  the  people,  to  fix  arbitrarily  a  schedule  of 
rates.  The  effort  would  be  despotic  and  tyrannical,  and 
Courts  would  be  called  upon  to  declare  that  the  carrier's 
property  was  taken  without  due  process  of  law. 

Let  us  cherish  the  hope  that  we  may  escape  such  litiga- 
tion, and  the  threatened  causes  which  may  supefinduce 
it.  The  success  of  railroads  is  dependent  upon  fair 
treatment    to    shipping  industries,  and  equitable  charges 
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for  the  service  rendered.  The  wonderful  development  of 
the  material  resources  of  the  State,  is  attributable  to  rail- 
road  prog^ress.  Commerce  is  only  successful,  when 
shipper  and  carrier,  are  successful.  Antagfonisms  there- 
fore, should  not  exist.  A  peace  congress,  and  probably  a 
little  sagfacity,  bereft  of  politics,  would  heal  a  multitude  oi 
acrimonious  criticisms. 

In  the  midst  of  our  great  prosperity,  when  the  moun- 
tains are  giving:  up  their  mineral  wealth  to  the  furnaces 
emitting  the  molten  lava,  readily  shaped  into  bars  of  steel, 
-permeating  every  valley  aftd  piercing  everj-  hill,  distribut- 
ing capital,  which,  in  turn,  is  erecting  homes,  making 
fertile  the  fields  of  cotton  and  grain,  tilled  by  a  new  hus- 
bandry, and  plucking  out  of  the.  bowels  of  the  earth,  the 
coal  and  iron  products  in  world-wide  astonishing  magni- 
tude, and  filling  every  breeze  with  the  breath  of  happiness, 
and  unparalled  advancement, — let  us  remember  that  in- 
ternal strife,  between  the  factors  in  these  results,  will  im- 
poverish and  destroy  the  land,  sublime  in  its  creation,  and 
unexcelled  in  its  realization! 
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ALABAMA'S  NEW  CORPORATION  LAW 

BY 

ARMSTEAD  BROWN. 


M7\    J^*esidenf  and  Members  of  the  Jllahama  State  liar 

Association, 

'*I  must  have  liberty 
Withal,  as  larg'e  a  charter  as  the  wind» 
To  blow  on  whom  I  please. ' ' 

—As  You  Like  It. 

Candor  compels,  and  fair  minds  gfladly  make,  acknowl- 
edg:ment  of  civilization's  debt  to  the  corporate  idea. 

Its  structure  grounded  upon  the  beneficent  natural 
laws  of  organized  and  co-operative  action,  it  has  left  the 
copartnership  far  in  its  wake, and  has  become  civilization's 
only  practicable  method  of  wielding  capital  in  large  masses. 
Indispensable  to  large  enterprises,  the  corporation  com- 
mends itself,  for  good  and  sufficient  reasons,  to  the  busi- 
ness man,  in  ventures  small  as  well  as  large,  and  is  won- 
derfully stimulating  to  the  small  community  which  desires 
to  combine  its  efforts  for  the  establishment  of  home  enter- 
prises. Corporate  investments  already  exceed  in  value 
the  agricultural  interests  of  the  country  according  to  the 
last  census. 

It  has  given  us  the  railroad,  the  telegraph  and  telephone 
systems,  adequate  banking  facilities,  life  and  fire  insur- 
ance, making  possible   the   wonderful  industrial   develop- 
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ment  of  this  country  during  the  past  half  century,  and 
giving  form  and  permanency  to  the  very  conditions  which 
uphold  and  carry  forv^rard  our  civilization.  Political 
economists  tell  us  that  its  only  possible  substitute,  in  the 
maintenance  of  these  material  conditions,  is  state  social- 
ism, from  which  Heaven  forfend  us.  Be  this  as  it  may, 
one  thing  is  growing  plainer  every  day  to  those  thoughtful 
citizens  who  believe  in,  and  would  perpetuate,  this  mag- 
nificent business  and  industrial  agency,  and  that  is,  the 
increasing  importance  of  conserving  the  integrity  of  the 
corporation,  and,  a  foHioriy  of  corporation  law,  the  sole 
fountain  of  both  its  life  and  government. 

Candor  compels  a  further  acknowledgement  in  the  dis- 
cussion of  this  subject;  i.  e.,  that  there  is  abroad  in  the 
land  today  widespread  distrust  of  the  corporation,  in  spite 
of  the  benefits  adverted  to.  Keen  observers  tell  us  that 
this  is  due  mainly  to  (1)  lax  and  vicious  corporate  legisla- 
tion, making  possible  the  easy  robbery  and  ruin  of  indi- 
vidual stockholders  by  the  scheming  manipulators  of 
corporate  machinery  and  corporate  property,  and  (2)  the 
further  fact  that  the  corporation  is  the  powerful  instru- 
ment used  by  the  monopolist  in  making  his  nefarious 
raids  upon  the  pockets  of  the  people.  The  victims  are 
often  slow  to  discriminate  between  the  instrument  and  the 
purpose  for  which  it  was  used.  These  would  abolish 
both  together.  The  conservative  majority  of  our  people, 
however,  see  that  the  question  of  trusts  and  monopolies  is 
one  thing,  and  the  question  of  corporations  another; 
and  that,  in  the  case  of  the  latter,  the  problem  is  not  one 
of  abolition,  but  of  regulation.  In  the  language  of  our 
peerless  Judge  Stone: 

*'An  instrumentality  possessing  such  vast  capabilities 
should  be  cherished  and  pi  otected  in  the  enjoyment 
and  exercise  of  all  its  rights  and  privileges.  The 
grovelling  or  agrarian  spirit  which  would  hinder  or 
embarrass   this   mighty  agency  in  the  full  enjoyment 
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of  its  rightful  powers  should  receive  no  encouragre- 
ment  or  countenance  from  right-thinking  people.  On 
the  other  hand,  the  tremendous  power  which  maj*  be 
wielded  bj-  aggregated  or  incorporated  wealth  should 
be  kept  within  due  bounds,  and  restricted  to  legiti- 
mate methods." 

These  luminous  words  of  Alabama's  immortal  Judge 
voice  the  broad,  yet  conservative, .  spirit,  in  which  this 
subject  should  be  approached.  There  can  be  no  doubt 
that  we  have  reached  the  time  when  the  corporation  has 
become  a  ''tremendous  power" — a  force,  which  properly 
regulated  is  a  beneficence,  uncontrolled  a  menace. 

Incidental  to  the  great  industrial  development  aod  cor- 
porate Igrowth  of  the  past  thirty  years,  the  corporation 
has  quietl3'  worked  a  revolution  which  strikes  deep  down 
among  the  very  roots  of  citizenship  and  of  government, 
laying  hold  upon  the  sacred  institution  of  private 
property— the  protection  of  which  has  been,  and  is,  one  of 
the  chief  aims  of  the  laws  which  cement  men  into  states 
and  nations.  The  South  has  not  felt  this  transformation 
as  much  as  the  North  and  Central  West,  but  we  are  evi- 
dently entering  upon  a  period  of  wonderful  development 
which  emphasizes  the  '\m port  of  this  effect  of  corporate 
growth  referred  to.  I  refer  to  the  fact  of  common  note, 
that  the  ownership  of  the  industrial  properties  of  our  land 
is  passing  from  the  individual  to  the  corporation — from 
the  many  small  properties  to  the  colossal  corporate 
property.  The  village  artisan  has  become  an  employe  in 
the  city  factory.  The  owner  of  the  shop  has  sold  out  to 
the  corporation.  If  this  means  private  ow^nership  in  a 
new  form,  leaving  the  people  the  real  own^rs^  acting 
through  the  corporation,  then  the  institution  of  private 
property,  with  all  it  means  to  individual  hope  and  patriotic 
citizenship,  will  be  saved,  and  the  attractiveness  of  the 
corporation  as  a  field  for  investment  bj*  the  public  at  large 
will  be  preserved. 
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And  this  means  that  in  the  mighty  on-going  of  indus- 
trial developipent  there  shall  be  no  lowering  of  our  time- 
honored  standards  of  business  honor  and  morality  among 
the  chosen  few  who  shall  stand  at  the  helm  of  these  great 
corporate  vessels;  and  it  means  further,  that,  such  shall 
be  the  conservatism  and  integrity  of  our  corporation  laws, 
that  the  man  who  sells  his  small  enterprise,  and  takes 
shares  in  the  purchasing  corporation  in  its  stead,  shall  be 
as  jealously  protected  by  the  law  as  a  stockholder  as  he 
formerly  was  in  his  legal  title  to  the  land  on  which  his 
shop  was  built.  And  what,  too,  shall  be  done  with  the 
savings  of  the  skilled  laborer  in  the  factory  which  are  now 
going  into  the  savings  banks?  If  the  corporation  should 
be  made  so  safe  and  sound  that  he  would  feel  perfectly 
assured  of  fair  treatment  in  becoming  a  co-owner  of  the 
factory  in  which  he  works,  would  it  not  minister  to  his 
manly  independence  and  pride,  increase  his  genuine  in- 
terest in  the  success  of  his  company,  minimize  the  grow- 
ing friction  between  capital  and  labor,  and,  withal,  make 
of  him  a  better  citizen?  Such  a  state  of  affairs  would  put 
a  premium  ^upon  that  individual  thrift  and  individual 
character  and  effort  that  is  the  very  antithesis  of  the  dead 
level  which  is  the  dream  of  the  socialist.  The  law  cannot 
force  the  captain  of  industry  and  the  wage-earner  to  be- 
come co-partners  in  the  industrial  ownership  of  the 
country,  but  it  can  make  such  a  thing  entirely  possible— 
and  exceedingly  probable. 

If,  on  the  other  hand,  the  shift  to  corporate  control  cul- 
minates in  depeopleizing  the  industrial  ownership  of  the 
country,  placing  the  great  bulk  of  such  properties  entirely 
in  the  hands  of  a  few  skillful  and  fortunate  men,  the  an- 
cient institution  of  private  property  will  have  been  struck 
a  vital  blow,  which  must  inevitably  cause  a  political  revo- 
lution in  the  wake  of  the  industrial. 
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Let  us  confidently  hope  that  the  basis  of  ownership  in 
this  country  will  never  become  so  narrowed  as  that  aggre- 
gated property  shall  topple  over  of  its  own  weight,  carry- 
ing down  with  it  our  beloved  individualistic  institutions. 

Judge  Peter  S.  Grosscup  of  Chicago  recently  wrote: 
"The  effect  of  the  corporation,  ^nder  the  prevailing  policy 
of  the  free-go-as-you-please  method  of  organization  and 
management,  has  been  to  drive  the  bulk  of  our  people, 
other  than  farmers,  out ^  of  property  ownership;  and, 
if  allowed  to  go  on  as  at  present;  it  will  keep  them  out.  *  * 
Proprietorship  in  the  corporation  has  come  to  be  only  for 
those  who  are  experienced  in  corporate  ways,  or  who  are 
willing  to  take  a  chance  at  the  corporate  wheel.  *  *  In  the 
eyes  of  those  who,  with  clear  vision,  look  upon  the  corpo- 
ration as  an  indispensable  phase  of  our  industial  evolution, 
the  way  in  which  the  corporation  shall  hereafter  be  or- 
ganized, and  the  bounds  given  to  its  dominion,  are  coming 
to  be  the  paramount  political  problems  of  our  time." 

II. 

Before  passing  to  the  general  act  of  Oct.  2,  1903,  which 
it  is  our  special  purpose  to  consider,  let  us  note  briefly 
that  the  legislature,  during  the  earlier  part  of  the  session, 
mainly  during  the  month  of  March,  passed  a  number  of 
acts  designed  to  patch  up  the  existing  system  contained 
in  Chapter  28  of  the  code  of  1896  and  broaden  its  scope 
sufficiently,  so  as  to,  as  promptly  as  possible,  avoid  any 
serious  embarrassment  which  might  arise  from  that  most 
salutary  provision  of  our  new  Constitution  which  prohibit- 
ed further  special  legislation  with  regard  to  corporate 
charters. 

THK    PA'I  CHKD-UP  SYSTEM. 

Articles  1  to  10  of  this  chapter  28,  embracing  separate 
modes  for  the  organization  and  regulation  of  different 
classes  of  corporations,  were  left  practically  untouched, 
except  as   to  Article  4  on  mutual  aid  associations,  but  Ar- 
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tide  11,  originalljMn tended  for  the  organization  of  corpo- 
rations *'not  otherwise  provided  for'*  in  the  preceding 
articles,  was  broadened  so  as  to  permit  the  creation  there- 
under of  corporations  **for  any  lawful  business  or  busi- 
nesses of  any  kind  or  character,"  with  the  powers  therein 
expressed  and  such  others  as  ''might  be  conferred  by 
law."  Sections  1255,  1256,  1259  and  1260  of  this  article 
were  amended.  Notable  among  these  amendments  are 
those  for  the  increase  and  decrease  of  capital  stock,  and 
the  renewal  and  extension  of  corporate  existence.  Article 
12,  containing  "general  provisions,"  was  amended,  in  sec- 
tion 1283,  as  to  the  alteration  and  amendment  of  charters. 
Article  13  as  to  charter  fees,  and  Article  14  providing  for 
the  dissolution  of  corporations  by  a  chancery  proceeding, 
were  left  intact.  This  work  was  rounded  up  by  the  act  of 
March  20,  1903,  (p.  132  pamphlet  acts)  for  the  consolida- 
tion of  corporations,  other  than  those  possessing  powers 
of  eminent  domain,  which  were  alreadj^  provided  for  in 
this  respect  by  the  articles  relating  especially  to  them. 

This  left  a  fairly  complete  system,  applying  to  all  cor- 
porations organized  thereunder,  or  which  had  previously 
been  organized  under  general  or  special  acts.  It  is  this 
system  with  which  we  have  to  do  in  ascertaining  the 
powers  and  limitations  of  corporations  organized  in  this 
State  prior  to  Oct.  2d,  1903. 

THK    NKW    SYSTKM. 

On  the  date  named,  the  governor  approved  the  general 
law  entitled — 

**An  act  to  confer  and  limit  the  powers  of  business  cor- 
porations and  to  provide  for  their  organization  and  regula- 
tion"— covering  pages  310  to  341  of  the  general  pamphlet 
acts  and  containing  54  sections;  one  of  the  most  compre- 
hensive and  ably  drawn  enactments  ever  passed  by  the 
Alabama  legislature,  and  one  which  may  be  said  to  mark 
a  new  epoch  in  the  development  of  corporation  law  in  this 
State. 
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It  will  be  noted  that  the  last  section  of  this  act  expressly 
provides,  that  it  shall  not  be  so  construed  "as  to  add  to, 
take  from,  or  otherwise  effect  the  rights,  powers,  and 
duties  and  liabilities  of  any  corporations"  then  existing, 
chartered  under  the  laws  special  or  g^eneral  of  this  State, 
(or  to  repeal,  modify,  or  otherwise  affect  any  of  the  pro- 
visions of  article  3,  chapter  28  of  the  code,  or  any  other 
existing  provisions  of  law,  relating"  to  mutual  aid  associa- 
tions,or  of  article  4  of  the  same  chapter  relating  to  building 
and  loan  associations,  or  of  chapter  63  relating  to  the  busi- 
ness of  insurance  companies.) 

In  spite  of  this  proviso,  however,  the  opening  words  of 
sections  46  and  47  of  the  act  attempt  in  so  many  words  to 
extend  the  provision  of  these  sections  to  corporations 
theretofore  organized  under  either  general  or  special  laws, 
as  well  as  to  those  organized  under  that  act.  Space  will 
not  permit  discussion  of  the  question  as  to  which  should 
control — the  purview  of  these  sections,  or  the  limitations 
of  the  proviso,  which  is  the  last  expression  of  the  legisla- 
tive will.  It  has  also  been  frequently  asserted  that,  under 
this  act,  or  section  16  thereof,  the  banks  of  this  State  may 
exercise  the  powers  of  trust  companies.  This  proviso  in 
the  last  section  of  the  act  negatives  this  power  as  to  bank- 
ing companies  not  organized  under  the  new  act. 

As  this  act  of  Oct.  2,  1903,  provides  a  complete  system 
for  the  organization,  regulation,  consolidation  and  dissolu- 
tion of  all  corporations  of  a  business  character,  in  many 
respects  new  and  inconsistent  with  the  previously  existing 
system,  it  obviously  impliedly  repeals  such  prior  laws  so 
far  as  concerns  the  valid  creation  and  governance  of  all 
corporations  of  a  business  nature  organized  since  it  went 
into  effect. 

This  statement  is,  of  course,  based  upon  the  assump- 
tion that  the  act  was  constitutionally  passed.  On  this 
important  question   the  writer  expresses  an  opinion  with 
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much  diffidence,  but  after  an  examination  of  the  published 
copies  of  the  acts  and  journals  of  the  Senate  and  House, 
he  is  inclined  to  the  opinion  that  the  act  is  constitutional. 
No  doubt  its  able  and  astute  progenitors  looked  well  and 
effectually  to  this  phase  of  the  successful  delivery  of  their 
distinguished  offspring. 

III. 

So  varied  and  numerous  are  the  interesting  questions 
raised  by  the  provisions  of  this  important  statute  that  the 
virriter  can  only  call  attention  briefly  to  a  few  points  vt^hich 
strike  him  as  being  of  general  interest.  There  is  much 
more  in  the  act  to  commend  than  to  criticise,  and  if  the 
tone  of  the  fragmentary  comments  here  made  are  in  the 
critical  vein,  I  trust  that  it  will  not  be  taken  as  presump- 
tion, but  as  springing  from  an  earnest  opinion  that  while  we 
should  not  be  ungrateful  for  the  improvements  wrought  by 
this  act,  it  is  more  important  that  we  discern  its  weak  or 
dangerous  points  and  tendencies,  if  such  there  be,  not  for- 
getting, as  we  go  along,  that  it  is  much  easier  to  criticise 
than  to  construct.  Nor  should  we  allow  the  great  simi- 
larity of  the  new  act  to  the  New  Jersey  system,  of  un- 
savory repute,  to  prejudice  us  against  the  entire  act. 

Our  attention  is  engaged  at  the  outset  by  the  terms  of 
section  1  of  the  act,  which  provides  that  three  or  more 
persons  may  become  a  body  corporate  "for  the  purpose  of 
carrying  on  any  lawful  business  or  businesses  of  any  kind 
or  nature  whatsoever  upon  making  and  filing  a  certificate 
pursuant  to  the  provisions  of  this  act."  (These  provis- 
ons  are  found  in  secti^i^  2  to  6  inclusive.) 

Under -this  one  general  plan  you  can  organize  any  kind 
of  corporation  of  a  business  character — railroad,  mining, 
manufacturing,  banking,  insurance,  or  mercantile,  and  for 
more  of  these  purposes  than  one.  The  plan  carries  to  the 
full  limit,  so  far  as  the  machinery  for  turning  out  the 
charter  is  concerned,   the   reform  instituted  when  Theo- 
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dore  Hinsdale,  in  1837,  procured  the  pa^sagfe  by  the  Con- 
necticut legislature  of  the  first  business  corporation  act 
adopted  in  the  United  States,  which  permitted  the  incorpo- 
ration thereunder  of  mining*,  manufacturing-  and  quarry- 
ing companies. 

Comparison  develops  the  fact  that  the  plan  provided  by 
this  act  is  evidently  modelled  upon  the  same  general  lines 
as  the  acts  of  New  York,  New  Jersey  and  Virginia,  and 
places  Alabama  in  the  class  known  as  the  ''leading  in- 
corporating states/'  which  includes,  besides  the  States 
named,  Delaware,  West  Virginia,  South  Dakota,  Maine, 
Connecticut,    North  Carolina,  and  Nevada. 

1.  Procuring  the  Charter. 

The  method  provided  for  securing  a  charter  is  briefl}' 
this.  The  subscribers  to  the  capital  stock  of  the  proposed 
corporation  must  prepare  and  sign  a  ''certificate*'  (which 
afterwards  becomes  its  charter  or  "certificate  of  incorpo- 
ration") setting  forth  certain  facts  regarding:  .  Xa)  the 
name  of  the  corporation;  (b)  its  purpose  or  purposes;  (c) 
the  location  of  its  principal  place  of  business  in  the  State; 

(d)  the  amount  and  classes  of  the  authori;5ed  capital  stock, 
and  the  amount  with  which  it  will  begin  business,  which 
shall  not  be  less  than  25  per  cent  of  the  authorized  capital; 

(e)  the  agent  selected  by  the  incorporators  to  receive  sub- 
scriptions to  the  capital  stock;  (f)  the  names  of  the  incor- 
porators and  the  number  of  shares  subscribed  for  by 
each,  and  the  names  of  the  directors  and  officers  chosen 
for  the  first  j'^ear;  (g)  the  period  of  corporate  existence, 
which  may  be  perpetual,  except  that  banks  are  limited  to 
20  years;  (j)  provisions  for  the  regulation  of  the  internal 
afi^airs  of  the  corporation. 

If  the  company  to  be  incorporated  be  a  railroad,  naviga- 
tion, telephone,  or  public  service  corporation,  certain 
other  facts  as  regards  its  terminals,  lines,  etc.,  must  be 
set  out  as  required  by  subdivisions  (h)  and  (i)  of  this 
section  2. 
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The  statute  does  not  provide,  as  most  similar  statutes 
in  other  states  do,  that  the  sigrnatufes  of  the  subscribers 
to  this  certificate  shall  be  acknowledg^ed  in  the  same 
manner  as  a  deed  to  real  estate.  This  may  prove,  possibly, 
a  serious  oversi8:ht  in  some  instances  where  incorporators 
are  attempted  to  be  held  to  the  payment  of  balances  due 
on  the  stock  subscriptions  thus  executed. 

This  certificate  must  have  attached  to  it  a  statement 
under  oath  by  the  person  authorized  by  the  incorporators 
to  receive  subscriptions  to  the  capital  stock,  showing  the 
amount  of  capital  stock  which  has  been  paid  in,  and  the 
amount  of  stock  secured  by  contracts  for  stipulated  labor 
or  services,  or  transfer  of  property,  with  brief  description 
of  such  property,  which  amount  so  paid  in  and  secured 
shall  be  at  least  20  per  cent,  of  the  stock  subscribed  for, 
and  in  no  case  Jess  than  $1,000.  This  statement  must  in- 
clude a  copy  of  the  entire  subscription  list.  (Sees. 
3  and  26.) 

The  certificate  with  this  statement' attached  is  to  be 
filed  in  the  oflSc^  of  the  probate  judge  of  the  county  in 
which  the  principal  place  of  business  of  the  corporation  is 
established;  but  it  is  provided  that  the  probate  judge  shall 
not  record  it  unless  it  complies  with  the  provisions  of  this 
act.  No  penalty  is  attached,  however,  to  a  violation  or 
neglect  of  this  duty.  The  fees  provided  are  to  be  paid  to 
the  probate  judge,  and  after  recording,  the  judge  shall 
endorse  thereon  his  certificate  of  registration.  Approval 
of  the  certificate  by  some  official  is  required  in  27  of  the 
States, — in  23  of  them  by  some  State  officer  usually  the 
Secretary  of  State. 

Corporate  existence  commences  as  soon  as  the  certifi- 
cate of  incorporation  has  been  made,  filed  and  recorded, 
as  thus  provided!  (Sections  4,  5  and  6.)  It  would  seem 
that  these  important  duties  should  he  devolved  upon  some 
central  State  ofi&cial,   such   as  the  Secretary  of  State,  and 


Digitized  by  VjOOQ  IC 


164.  Alabama  Statr  Bar  Association. 

his  certificate  of  regfistration  held  to  be  prima  facia  proof 
of  due  incorporation. 

Within  ten  days  after  filing  the  certificate  with  the  pro- 
bate judge,  the  corporation  must  cause  to  be  filed  in  the 
office  of  the  Secretary  of  State  a  statement  signed  by  the 
probate  judge,  giWng  the  name  of  the  corporation,  the 
names  of  its  incorporators,  the  date  of  incorporation,  the 
amount  of  its  capital  stock,  and  the  name  of  the  county  in 
which  located.  Upon  failing  to  do  this,  the  corporation  is 
subject  to  a  forfeit  of  $50  to  the  State.  Nearly  all  the 
other  states  require  the  full  certificate  to  be  recorded  in 
the  office  of  the  Secretary  of  State  as  .well  as  in  the  county 
where  the  principal  place  of  business  is  located. 

In  drawing  a  charter  under  this  act,  several  interesting 
questions  are  presented. 

The  second  article  of  the  certificate  to  be  drawn  falls 
under  sub-division  **(b)"  which  provides  that  thereunder 
shall  be  set  forth  the  ''object  or  objects  for  which  the 
corporation  is  formed." 

It  will  have  been  noticed  that  section  1  of  the  act  pro- 
vides for  the  formation  of  corporations  to  carry  on  "any 
lawful  business  or  businesses."  Under  our  former  sys- 
tem this  clause  was  expressed  in  the  singular,  but  here 
we  have  the  plural  as  well. 

THK    OBJKCT  CLAUSK. 

Sec.  7,  subd.  "h,"  of  the  act,  provides  that  corporations 
formed  under  this  act  shall  have  power  *'to  carry  on  the 
buj^iness  or  businesses  expressed  in  the  certificate  of  in- 
corporation, so  far  as  is  consistent  with  this  act.*'  The 
only  express  limitation  which  the  act  places  upon  the 
number  and  variety  of  business  purposes  for  which  a 
corporation  may  be  formed,  seems  to  be  that  found  in 
section  22,  which  states  that  banking  and  trust  company 
powers  cannot  be  exercised  by  corporations  formed  for 
any  other  purpose. 
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Object  clauses  similar  to  the  one  above  set  out  have  been 
adopted  in  twenty-one  of  the  states  and  territories,  but 
there  are  none  perhaps  quite  so  broad  as  those  as  those  of 
Virginia,  West  Virginia  and  Alabama.  Under  a  some- 
what similar  clause  in  New  Jersey  the  United  Steel  Cor- 
.poration,  in  its  certificate  of  incorporation,  all  but  ex- 
hausted the  vocabulary  of  business  enterprises  in  enu- 
merating the  various  and  sundry  lines  of  business  in 
which  it  sought  power  to  engage,  many  of  which,  how- 
ever, such  as  railroading,  were  expressly  not  to  be  exer- 
cised inside  of  the  State  of  New  Jersey.  New  Jersey  cor- 
porations, as  is  well  known,  are  empowered  to  do  many 
things  abroad  which  they  cannot  do  at  home;  and — New 
Jersey  gets  charter  fees  and  franchise  taxes  to  such  an 
extent  as  that  her  people  pay  no  direct  State^ taxes  what- 
ever, it  is  said.  ' 

Returning  to  the  clause  of  our  own  statute,  it  would 
seem  that,  under  its  express  terms,  except  for  the  limita- 
tions as  to  banking  and  trust  companies,  corporations  may 
be  organized  thereunder  with  power  to  csLvry  on  Just  as 
many  different  kinds  of  business  as  its  incorporators  see 
fit  to  claim  in  their  certificate. 

CORPORATE  AUTONOMY. 

Not  only  is  the  law  thus  liberal  with  regard  to  allowing 
incorporators  to  define  and  fix  the  external  purposes  and 
powers  of  the  body  corporate,  but  it  is  hardly  less  liberal 
in  regard  to  formulating  regulations  of  the  internal  aifairs 
of  the  corporation,  which  appears  to  be  the  purpose  of  the 
provisions  which  may  be  inserted  in  the  certificate  under 
subdivision  **(j)"  of  section  2,  which  reads  as  follows: 

"0') "  The  eeHificatemay  also  contain  any  other  pro- 
vision  which  the  incorporators  m^ay  choose  to  insert  for 
the  regulation  of  the  business  and  for  the  conduct  of  the 
affairs  of  the  corporation,  creating,  regulaiing  and  de- 
fining the  powers  of  the  corporation,  the  directors  and 
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stockholders,  or  any  class  or  classes  of  stockholders;  pro- 
vided that  such  provision  be  not  inconsistent  with  this 
act." 

Similar  clauses  to  this  one  are  included  in  the  corpora- 
tion acts  of  fourteen  of  the  States. 

In  connection  with  this  clause,  attention  is  directed  to* 
section  25,  which  enacts,  in  substance,  that  all  corpora- 
tions formed  to  carry  on  any  private  enterprise  or  enter- 
prises, excepting:  banking:,  insurance,  and  building:  and 
loan  companies,  **may  engag^e  in  business  as  natural  per- 
sons may,  and  may  exercise  all  such  powers  as  are  ex- 
.  pressed  in  the  certi^cate  of  incorporation^  if  not  incon- 
sistent with  any  provision  of  this  act  or  of  the  constitu- 
tion of  this  State." 

Somewhat  to  the  same  effect  in  this  regard  is  a  separate 
act  to  be  found  on  pages  128-9  of  the  general  acts  of  1903, 
which  seems  to  have  become  a  law,  if  indeed  it  be  consti- 
tutionally passed,  without  the  governor's  approval,  and 
which  purports  to  apply  to  all  corporations  then. organized, 
or  that  might  thereafter  be  organized,  excepting  such  as 
had  the  right  to  condemn  rights-of-way,  providing  that 
they  shall,  '*in  addition  to  the  powers  conferred  by  the 
existing  general  laws  or  any  amendment  thereof,  have  all 
such  other  powers  relevant  to  any  of  the  charter  purposes 
of  such  corporation,  and  not  inconsistent  with  the  laws  of 
the  State,  that  shall  he  set  out  and  claimed  in  the  ohurter, 
or  in  the  proceedings  to  alter,  amend  or  extend  the 
charter." 

This  is  perhaps  the  most  dangerous  clause  in  the  act. 
Here  we  have  corporate  autonomy  with  a  vengeance.  If 
the  act  itself  carried  with  it  a  section  establishing  at  least 
a  few  leading  principles  of  wholesome  corporate  govern- 
ment, defining  the  essential  rights  and  povvers  of  direc- 
tors and  stockh3lders— common,  preferred,  majoritv  and 
minority,   then   this    liberal   grant  of  autonomous  legisla- 
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tive  power,  as  to  internal  affairs,  would  not  be  so  subject 
to  abuse.  While  this  clause  evidently  applies  to  reg-ula- 
tions  of  the  internal  affairs  of  the  corporation,  under  its 
broad  terms  more  than  mere  b3Maws  can  be  inserted  in 
the  charter  at  this  point,  and  what  is  here  inserted  be- 
comes the  fixed  law  of  that  particular  corporation.  The 
insertion  of  mere  by-laws  is  not  called  for  here.  They 
are  provided  for  further  on.  But  by-laws,  to  be  valid  and 
binding:,  at  law,  must  be  reasonable,  while  regulations 
both  unreasonable  and  dangerous,  regarding  vital  powers 
of  stockholders  and  directors,  may  be  inserted  and  made 
binding  here. 

The  incorporators  may,  by  virtue  of  the  broad  and  un- 
mistakable language  of  the  act,  insert  *'any  other  pro- 
vision which  they  may  choose  *  *  *  creating,  regivlatin^ 
and  defining  the  powersol  the  corporation,  the  directors 
and  stockholders,''  etc.,  provided,  of  course,  that  they  do 
not  fly  in  the  face  of  some  other  provision  of  the  law. 

SELF-CRKATED  POWERS. 

In  other  states  having  statutory  provisions  similar  to 
this,  some  of  the  clauses  most  frequently  inserted  in  the 
certificate  are  of  the  following  nature:  giving  the  direc- 
tors power  to  sell  the  corporate  property  as  an  entirety, 
with  or  without  the  consent  of  the  stockholders;  giving 
the  directors  power  to  make  and  alter  by-laws;  to  borrow 
money  upon  bond  and  mortgage  without  authority  being 
first  given  by  the  stockholders;  to  issu^  stock  in  payment 
for  property  when  the  directors  d^em  it  necessary;  power 
to  the  '  directors  to  appoint  additional  officers,  to  declare 
dividends,  to  reserve  and  fix  working  capital;  to  appoint 
an  executive  committee  from  the  board  with  all  the  powers 
of  the  board  between  meetings;  defining  a  quorum;  em- 
powering the  directors  to  regulate  the  conditions  upon 
which  a  stockholder  may  inspect  the  books;  to  provide  for 
stockholders  to  remDve  directors  in  certain  cases;  to  por- 
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vide  for  cumulative  voting  in  the  election  of  directors;  de- 
fining: the  terms  upon  which  preferred  stock  shall  be 
issued,  and  its  voting  or  non-voting  power;  etc.  Some  of 
these  clauses  are  salutary;  some  are  dangerous,  auto- 
cratic and  unreasonable. 

Several  of  these  powers  would  be  in  violation  of  our  con- 
stitution and  laws,  and  could  not  therefore  be  inserted  in 
the  articles.  Some  are  allowed  bj'  our  laws,  some  merely 
unauthorized.  The  only  limitation  mentioned  by  this 
subdivision  "j"  is  that  the  powers  thus  inserted  shall  not 
be  ^'inconsistent''  with  the  act. 

What  kind  of  powers  may  be  embraced  in  the  articles 
at  this  point,  then? 

To  illustrate:  rhere  is  no  direct  statutory  or  consti- 
tutional inhibition  upon  a  solvent  corporation  selling  all 
its  assets.  Would  a  provision  inserted  in  the  charter  au- 
thorizing the  directors  to  sell  all  of  the  corporate  property 
at  the  request  of  a  majoritj'^  of  the  stockholders — or  with- 
out such  request,— be  valid,  under  the  terms  of  this  act, 
as  against  dissenting  or  non-participating  minority 
stockholders?  The  power  to  make  such  disposition  as 
against  dissenting  stockholders  was  not  recognized  at 
common  law,  and  is  power  which  would  not  be  implied, 
CSee  Elyton  Co.  v.  Dowdell,  113  Ala.,  177)  but  if  the  in- 
corporators may  "create  and  define"  powers  not  incon- 
sistent with  any  provision  of  the  act  or  of  the  constitution, 
why  can  they  not  create  and  define  this  power,  and  so 
"regulate"  it  that  it  may  be  exercised  by  the  directors? 

It  may  be  said  in  reply  to  this,  that,  granting  that  the 
statute  confers  this  broad  power  upon  the  incorporators, 
it  is  equivalent  to  clothing  them  with  legislative  functions; 
that  the  provisions  thus  formulated  and  inserted  in  the 
charter  by  the  incorporators  are  substitutes  for  legisla- 
tive action,  and  that  such  a  delegation  of  legislative  power 
is  unconstitutional  and  void.  This  raises  an  interesting 
question,   and  one  which  our  court  will  no  doubt  be  called 
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upon  to  decide,  sooner  or  later,  but  one  which  it  is  not  our 
province  to  discuss  here.  In  passing",  however,  we  will 
observe  that,  if  such  g^rant  of  power  to  incorporators  be 
upheld  as  valid  ind  constitutional  by  our  courts,  no  doubt 
such  powers  as  may  thus  be  included  in  the  charter  will 
be  strictl}^  construed,  when  it  is  remembered  that  such 
articles  are  drawn  by  private  citizens  who,  in  the  zealous 
prosecution  of  their  own  enterprises,  will  naturally  have 
an  eye  to  their  own  interests  rather  than  to  the  public 
grood. 

While  I  do  not  believe  that  our  Supreme  Court  has  beet\ 
called  upon  to  construe  just  such  a  statute  as  this,  in  con- 
nection with  the  g^eneral  subject  here  presented,  the 
opinion  of  Brickell,  C.  J.,  in  Grangers  L.  &  H.  Ins.  vs. 
Kamper,  73  Ala.,  325,  makes  interesting  reading.  I  beg* 
leave  to  quote  a  few  sentences  on  p.  341,  as  follows: 

''Whether  xieriving  existence  from  a  special  law,  or  from 
incorporation  under  the  general  law,  the  corporation 
is  an  artificial  being  of  legislative  creation,  having  no 
other  powers  or  properties  than  such  as  the  law  con- 
fers, or  which  may  be  incidental  to  their  very  exist- 
ence. *  *  *  ^  controlling  purpose,  as  we  sup- 
pose, in  authorizing:  or  compelling  the  creation  of  pri- 
vate corporations  under  general  laws,  is,  to  secure 
uniformity  and  equality  of  corporate  powers,  func- 
tions and  privileges;  that  all  corportions  of  the  same 
class,  formed  for  like  purposes,  should  possess  the 
same  capacities  and  properties,  and  exercise  and 
enjoy  the  same  franchises  and  privileges.  Unless  it 
was  intended  to  work  a  radical  change  in  the  nature 
and  character  of  these  artificial  beings,  the  mere 
creations  of  the  law,  and  to  subvert  the  whole  theory 
which  had  prevailed  in  reference  to  them,  it  cannot 
have  been  contemplated  that  they  should  for  them- 
selves create  powers  and  privileges  by  declaration  or 
reservation,  whether  expressed  in  the  articles  of  in- 
corporation, or  in  the  constitution  or  by-laws  ordained 
by  the  corporators  for  their  government.  Such  de- 
clarations   or    reservations    would  soon  become  more 
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liberal  and  diverse  than  was  the  liberality  and  diver- 
sity' of  the  grants  of  corporate  power  by  special 
legislative  enactment,  the  evil  it  was  intended  to  re- 
move. Of  ever}'  corporation  formed  under  the 
general  law,  the  law  itself  becomes  the  charter,  de- 
fines and  enumerates  the  powers  which  it  was  in- 
tended to  be  exercised,  the  nature  and  extent  of 
corporate  franchises  and  privileges.  The  declara- 
tion of  incorporation — the  constitution  and  by-laws 
adopted  for  the  corporate  government,  do  not  form 
the  charter,  or  define  or  enumerate  the  corporate 
powers.  These  are  the  acts  of  the  corporators.  The 
charter  is  the  grant  from  the  sovereign  power  of  the 
State;  and  by  that  source  onlv  can  be  varied  or  en- 
larged." 

The  "i-adical  change  in  the  nature  and  character  of 
these  artificial  beings,''  which  C.  J.  Brickell  held  could  not 
*'have  been  contemplated"  by  the  former  general  laws, 
has  indeed  been  wrought  by  this  statute — or  attempted 
to  be.  This  is,  moreover,  thoroughly  in  accord  with  the 
tendency  of  modern  corporation  statutes  in  the  other 
States,  ormany  of  them,  including  New  York,  New  Jer- 
sey and  Massachusetts — a  tendency,  however,  which  the 
conservative  South  has  been  slow  to  fall  in  with. 

Not  only  is  it  revolutionary  to  the  spirit  of  our  former 
laws  and  decisions  to  allow  corporations  to  legislate 
f.ir  themselves,  but  the  many  ways  in  which  unscrupulous 
manipulators  may  use  these  powers  to  centralize  in  their 
own  hands  as  directors,  or  as  executive  committees  ap- 
pDinted  by  such  boards,  powers  vital  to  the  prosperity 
and  to  the  very  existence  of  the  corporations,  is  itself  con- 
trary to  the  spirit  of  our  people.  For  in  some  of  its  im- 
portant aspects,  the  corporation  is  a  minature  republic, 
whose  charter  is  its  constitution,  and  whose  stockholders, 
with  their  reserved  rights  and  powers,  represent  the  con- 
stituent states;  and  these  rights  and  powers  of  the  indi- 
vidual stockholder  should  be  imbedded  in  that  constitu- 
tion or  charter,  else  the   tendencv   to  centralization,  auto- 


Digitized  by  VjOOQ  iC 


Paper  by    Armstkad  Brown.  171. 

cratic  power,  and  the  abuses  which  they  invite  are  just 
as  inevitable  in  the  case  of  the  corporation  as  it  is  with  the 
X)olitical  republic. 

It  is  the  old  question  of  the  rig^hts  of  the  minorit3^  where 
gfovernment  is  placed  in  the  hands  of  an  unchecked  ma- 
jority. It  has  been  thoroughly  threshed  out  with  regard 
to  states  by  the  master  minds  of  the  nation's  history,  and 
the  same  principles  apply  to  the  corporation.  John  C. 
Calhoun,  in  his  poweiful  argument  against  the  force  bill 
of  1833,  said  that  majority  rule,  unchecked  by  constitu- 
tional limitations  protecting  the  rights  ot  the  several 
states,  could  but  tend  to  '^faction,  corruption,  anarchy 
and  despotism."  "I  know,"  he  declared,  "that  in  ven- 
turing this  assertion,  I  utter  what  is  unpopular  both 
within  and  without  these  walls;  but  where  truth  and 
liberty  are  concerned,  such  considerations  should  not  be 
regarded."  In  enforcing  this  proposition,  he  used  this 
simple  illustration,  the  applicability  of  which  to  the  cor- 
poration is  patent:  *'Let  us  suppose,". he  said,  **a  small 
community  of  five  persons,  separated  from  the  rest  of  the 
world,  *  *  all  engaged  in  the  same  pursuit,  and  to  be 
of  equal  wealth.  Let  us  suppose  further  that  they  de- 
termine to  govern  the  community  by  the  will  of  a  major- 
ity; and  in  order  to  meet  the  expenses  of  government,  the 
majority  lay  an  equal  tax  of  $100  on  each  individual. 
Three  are  a  majority,  and  have  contributed  $300,  and  the 
other  two,  the  minority,  $200.  The  three  have  the  right 
to  make  the  appropriations  as  they  think  proper.  *  * 
Should  the  majority  appropriate  the  money  in  a  manner 
to  benefit  their  own  particular  interest,  without  regard  to 
the  interest  of  the  two  (and  that  they  will  so  act,  unless 
there  be  some  efficient  check,  he  who  best  knows  human 
nature  will  least  doubt),  who  does  not  see  that  the  three 
and  the  two  would  have  directly  opposite  interests  in 
reference  to  the  action  of  the  government?"  The  deduc- 
tion that  a  sound  written  constitution  is  necessary  to 
check  the  majority  and  protect  the  minority,  is  inevitable. 
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The  analojfy  of  the  corporation  to  our  federal  system 
might  be  carried-  this  much  further;  the  federal  power 
guarantees  to  each  State  a  republican  form  of  govern- 
ment, and  the  State  should  guarantee  to  each  of  its 
corporate  creations  the  fundamentals,  at  least,  of  fair  and 
sound  internal  government,  whereby  the  individual  stock- 
holder might  have  the  opportunity  to  protect  his  vital 
rights,  leaving  the  majority  free  to  adopt  all  such  regula- 
tions in  the  nature  of  by-laws,  as  may  be  necessary,  in  all 
ordinary  business  matters,  to  give  force,  promptitude  and 
coherency  to  corporate  action. 

Alabama  has  ever  been  jealous  heretofore  of  stock- 
holder's rights,  as  well  as  states*  rights,  and  when  we 
consider  the  drift  of  modern  corporation  law,  it  is  no 
doubt  well  that  our  State  has,  in  its  constitution,  estab- 
lished several  cardinal  principles  of  wholesome  corporate 
government,  the  most  important  of  which,  perhaps,  are 
those  prohibiting  all  fictitious  increase  of  stock  or  bonds, 
and  forbidding  the  increase  of  bonded  indebtedness  ex- 
cept with  the  consent  of  the  majority  of  the  stockholders 
at  a  meeting  of  which  thirty  days  notice  shall  have  been 
given. 

Not  only  under  this  clause  of  the  statute  are  the  mi- 
nority interests  left  unprotected,  but  this  self-regulating 
power  can  be  readily  utilized  so  as  to  give  undue  and 
dangerous  advantages  to  the  coterie  of  incorporating 
stockholders,  whose  stock  need  only  repres'^nt  25  per 
cent,  of  the  authorized  capital,  and  of  this  only  20  per 
cent,  need  be  paid  in,  at  the  time  of  incorporating,  when 
these  various  kinds  of  rules  and  regulations  may  be  fixed 
in  the  charter  so  as  to  bind  the  subsequent  purchasers  of 
the  remaining  three-quarters  of  authorized  stock.  These 
incorporators  can  classify'  the  stock  to  be  issued;  can  pro- 
vide for  the  issue  of  preferred  and  non-voting  stock,  and  can 
from  among  their  own  number  select  the  directors  and  offi- 
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cers  who  are  to  act  for  the  first  year,by  virtue  of  the  provis- 
ion of  the  charter  naming  them,  independent  of  any  subse- 
quent election  during  said  year  by  the  stockholders.  If 
time  permitted,  many  ways  could  be  pointed  out  by  which 
this  autonomy  of  the  incorporators  could  be  subverted  to 
dangerous  and  injurious  ends,  and  to  the  perpetuation  for 
a  considerable  time  of  corporate  control  in  the  hands  of  a 
handful  of  stockholders  whose  real  interest  in  the  com- 
pany might  be  comparatively  insignificant. 

A  careful  consideration  of  this  clause  of  the  statute,  in 
connection  with  several  others,  leads  to  the  conclusion — to 
express  it  in  the  common  idiom — it  gives  the  incorporators 
entirely  "too  much  rope,"  and  *'lets  down  the  bars"  to  the 
unscrupulous  promoter  and  manipulator. 

The  theories  advanced  by  the  apologists  for  the  laxity 
of  modern  corporation  law  are  well  summed  up  in  the  re- 
port of  the  committee  on  corporations  of  the  Massachu- 
setts legislature  of  1903.  They  are  briefly  as  follows:  that 
stockholders  and  creditors  are  not  wards  of  the  State;  no 
one  compels  them  to  purchase  stock,  and  if,  at  their  own 
risk,  and  on  their  own  judgment,  they  purchase  stock  in  a 
corporation  whose  charter  is  tainted  with  pernicious  pow- 
ers, let  them  take  the  consequences;  that  the  State's  duty 
ends  in  providing  for  the  publicity  of  all  facts  attending 
the  organization  and  management  of  such  corporations,  it 
being  no  part  of  the  State's  duty  to  guarantee  the  fairness 
of  corporate  management. 

It  may  be  said  here  that,  while  our  statute  confers  the 
same  broad  powers  that  Massachusetts  does,  it  does  not, 
like  the  latter  State,  provide  an  approximately  thorough- 
going system  of  publicity. 

Admitting  the  salutary  influence  of  publicity  as  a  deter- 
rent of  fraud,  and  its  value  no  matter  what  be  the  other 
features  of  the  corporate  system,  the  fallacy  of  the  argu- 
ment that  the  State's  duty  ends  there  must  be  apparent  to 
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all  who  take  a  second  thought  with  regard  thereto.  And 
it  may  be  asked  here,  has  any  practical  and  effective 
method  of  publicity  of  the  real  inside  facts  of  corporate 
management  ever  been  demonstrated?  And  can  annual 
reports  filed  with  the  Secretary  of  State  furnish  much 
consolation  to  the  stockholder  whose  rights  have  been  in- 
fringed during  the  preceding  twelve  months? 

The  State  cannot  dodge  its  responsibility  for  the  in- 
tegrity and  fairness  of  the  fundamental  internal  laws,  nor 
the  external  powers,  of  the  legal  organisms  which  it 
creates,  by  saying  to  its  people:  **Here  is  a  legal  scheme 
which  your  sovereign  power  has  evolved,  by  which  three 
or  more  of  you  may  form  3'ourselves  into  a  co-operative 
legal  entity  for  business  purposes.  The  laws  of  this  arti- 
ficial being  have  been  so  fixed  by  the  State  that  it  is  possi- 
ble for  one  portion  of  its  membership  to  oppress  and 
destroy  the  interests  of  the  remaining  members  if  they 
see  fit  to  do  so.  True,  these  dangeroijs  powers  could  be 
withheld,  or  your  vital  rights  as  members  hedged  about 
with  safeguards;  but  the  State  has  preferred  to  grant  the 
powers,  and  warn  its  people  ahead  of  time  of  their  ex- 
istence, then  give  full  publicity  to  all  facts  attending  their 
disastrous  exercise.'' 

This  flies  in  the  face  of  the  old  maxim:.  ''An  ounce  of 
prevention  is  worth  a  pound  of  cure.''  Of  course,  the 
Siaie  cannot  guarantee  the  integrity  and  fairness  of  cor- 
poraic  i}iaftngHniPui\  but  7/  r(in,  a.nd  should,  ^uarantre 
the  infe $ri tj/  and  / V/ / ?n ess o f  the  e ssent ia I  feat itres  of  th e 
sijafein  of  govpnnnrnt  which  these,  ifs  rvpafiires,  shall 
use,  making  it  possible  for  its  members  to  compel  such 
integrity  and  fairness  in  the  management  if  they  use 
reasonable  dilijrence. 

Nor  should  the  purchaser  of  stocks  be  compelled  to 
hunt  up  the  articles  of  incorporation  and  hire  an  expert  to 
construe    its   clauses   in  order  to  be  reasonably  safe  in  his 
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purchases.  As  so  forcibly  expressed  by  Judge  Brickell, 
"a  controlling:  purpose  in  authorizinjj  the  creation  of  cor- 
porations under  general  laws,  is,  to  secure  uniformity  and 
equality  of  corporate  powers,  functions  and  privileges." 
It  is  just  as  important  to  the  public  to  have  assurance  of 
the  uniformity  of  sound  principles  in  the  frame-work  of 
internal  corporate  government  as  to  know  that  there  is 
uniformity  in  the  external  corporate   powers. 

Both  sets  of  powers  are  derived  from  the  State.  Unlike 
an  individual, the  corporation  has  no  powers  except  such  as 
are  conferred  by  the  State,  or  impliedly  essential  to  its 
very  existence,  and  the  State  cannot  escape  responsibility 
if  it  confers  pernicious  powers  directly,  or  confers  the 
right  upon  incorporators  to  themselves  create  and  estab- 
lish such  powers. 

The  ''modern  theory"  above  referred  to  represents  the 
swing  of  the  pendulum  from  the  antiquated  doctrines  of 
thirty  years  or  more  ago,  which  put  unnecessary  shackles 
upon  the  organization  and  management  of  these  organiza- 
tions, to  the  other  extreme,  which  was  reached  two  or 
three  years  ago,  when  corporate  powers  were  left — in  the 
leading  industrial  States, —to  the  corporations  to  make 
and  mold  as  they  pleased,  leaving  creditors  and  stock- 
holders to  take  care  of  their  interests  as  best  they  could. 
Such  was  the  harvest  of  vicious  manipulation,  so  great 
were  the  scandals  of  "frenzied  financiers,"  and  so  disas- 
trous the  effects,  that  already  the  pendulum  has  begun  to 
swing  back  the  other  way,  and  there  is  bright  promise 
that  within  the  next  few  years  our  prevailing  corporation 
laws  in  this  country  will  have  reached  that  safe  and  con- 
servative middle  ground  which  is  so  essential  to  the  per- 
manence and  health  of  our  business  and  social  institu- 
tions; and  this,  too,  without  federal  interposition. 

We  have  even  recently  seen  the  Governor  of  New  Jersey, 
the    State    that    has  led    the   van  of   the  *'free-go-as-you- 
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please"  movement,  urging  the  passage  of  such  legislation 
as  would  ''insure  the  faithful  administration  of  the  affairs" 
of  business  corporations,  to  guard  the  *Vights  of  the 
holder  of  a  single  share  of  stock,"  and  to  'Vemedy  abuses." 
New  Jersey  is  at  last  awaking  to  her  responsibility, 

Alabama  has  recognized  the  responsibility  of  a  State  for 
the  character  of  the  charter-powers  which  it  confers,  by 
expressly  reserving,  in  her  constitution,  the  right  to  re- 
voke a  charter  which  proves  injurious  to  the  public. 

In  passing  from  the  consideration  of  those  questions 
which  arise  in  the  drawing  of  a  charter  under  this  act,  at- 
tention is  directed  to  the  power  exercised  under  subdiv. 
"f"  of  sec.  2  whereby  the  incorporators  fix  in  their  charter 
the  directors  and  officers  chosen  for  the  first  year  of  cor- 
porate existence.  They  become  such  officers  by  virtue  of 
the  statute,  and  it  has  been  held  that  a  subsequent  election 
is  superfluous.  (21  Encyc.  of  Law,  2d  Ed.,  p.  838.)  While 
a  number  of  States  provide  for  naming  the  directors  in 
this  way,  Alabama  and  Virginia  are  the  only  States  that 
set  a  corporation  upon  its  feet  with  a  full  complement  of 
officers  also.  It  was  observed  in  the  outset,  I  believe,  that 
this  statute  was  ''comprehensive." 

2.     Some  of  the  new  powers  conferred: 

We  turn  now  to  note  as  briefly  as  may  be  some  of  the 
powers  conferred  by  the  act  upon  organized  corporations 
in  general.. These  are  found  in  section  7  of  the  act.  There 
are  a  number  of  sections  following  this,  concerning  emi- 
nent domain,  railways,  banks,  the  amendment  of  charters, 
consolidation,  dissolution,  etc.,  not  without  interesting 
changes  and  additions,  and  furnishing  on  the  whole  a 
most  admirable  system,  which  is  a  credit  to  its  authors 
and  a  distinct  contribution  to  the  laws  of  the  State,  but 
we  have  not  the  time,  nor  you  the  patience,  to  dwell  upon 
them  here. 
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This  paper  will  be  concluded  with  the  following:  com- 
ments upon  subdivisions  (c)  and  (j)  of  section  7. 

The  most  striking  features  of  subdiv.  (c)  are  the  pow- 
ers conferred,  to  issue  and  sell  stock  in  payment  of  such 
real  and  personal  property'  as  may  be  necessary  and  con- 
venient to  the  business  and  purposes  of  the  corporation; 
to  borrow  money  without  limit  as  to  amount  or  as  to  the 
rate  of  interest,  and  that  the  directors  may  mortgfage, 
pledgfe,  transfer  or  convey  the  personal  property  of  the 
coporation  to  secure  money  borrowed,  or  debts  contracted, 
without  obtaining  the  consent  of  the  stockholders. 

Sec.  26  of  the  statute  provides  that  property  may  be 
taken  in  payment  of  subscriptions  to  the  capital  stock, 
upon  the  basis  of  the  reasonabU  value.  This  may  be 
held  to  apply  to  subscriptions  made  before  organization. 
Sec.  7,  which  applies  to  powers  conferred  upon  organized 
corporations,  does  not,  in  this  regard,  place  any  restric- 
tions as  to  the  valuation  of  the  property  where  it  is  taken 
in  payment  **for  stock  issued  and  sold."  No  doubt,  how- 
ever, in  case  of  gross  <5ver-valuation,  creditors  and  non- 
participating  stockholders  might  hold  such  stockholders 
to  the  payment  of  the  par  value  of  the  stock  so  purchased, 
crediting  them  merely  with  the  real  value  of  the  property. 
Mhis  question  is  ably  handled  in  the  case  of  the  Elyton 
Co.  V.  B'hara  W.  &  E.  Co.,  92  Ala.,  407.  It  has  been  noted, 
perhaps,  that  the  battle  which  has  waged  in  this  State 
about  the  **trust  fund  doctrine"  (O'Bear  Jewelry  Co.  v. 
Volfer,  106  Ala.,  205)  has  been  settled  so  far  as  the  assets 
of  insolvent  corporations  are  concerned  by  the  statute 
passed  by  the  last  legislature  (p.  388),  holding  such  to  be 
a  trust  funtl  for  creditors  in  line  with  the  ancient  doctrine, 
contrary  to  the  weight  of  judicial  opinion  throughout  the 
country. 

This  power  to  issue  stock  for  property  is  no  doubt,  on 
the  whole,  a  salutary  one.     It  can  be  used  by  one  corpora- 
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tion  in  the  absorption  of  others,  it  is  true,  but  it  is  not  the 
policy  of  the  law  to  make  war  upon  the  mere  size  of  cor- 
porations. It  is  no  doubt  highly  desirable  that  a  corpora- 
tion shall  have  power  to  purchase  necessary  property 
with  stock,  but  in  its  exercise  it  will  no  doubt  be  well  to 
keep  close  to  the  common-law  rule,  quaintly  expressed  in 
an  old  English  case,  that  stock  should  only  be  issued  '*for 
meal  or  malt," — for  money  or  money's  worth.  New  Jersey, 
and  a  number  of  her  imitators,  went  the  limit  in  the  other 
direction  when  they  passed  statutes  providing  that,  in  the 
absence  of  actual  fraud,  the  judgment  of  the  directors 
was  conclusive  of  the  value.  It  is  said  that  the  dexterous 
manner  in  which  this  clause  was  utilized  in  the  formation 
of  the  United  States  Steel  Corporation  was  nothing  less 
than  astounding. 

Suhdiv.  *'(j)"  of  sec.  7  confers  the  power '*To  sub- 
scribe, for  acquire,  hold  and  dispose  of,  stock,  bonds,  and 
other  evidences  of  indebtedness,  of  any  other  corporation 
of  this  or  any  other  State  or  country,  and  while  owner 
thereof  to  exercise  all  the  rights,  powers  and  privileges 
of  ownership,  including  the  riglit  to  vote."  Telephone 
and  telegraph  companies  excepted. 

Inasmuch  as  under  sec.  1  of  this  act,  only  "persons" 
may  incorporate,  and  at  common-law  onl3'  individuals 
could  exercise  this  power,  no  doubt  the  Courts  may  hold 
that  this  power  to  **subscribe  for"  stock  in  other  corpora- 
tions does  not  necessarily  implj^  that  one  corporation  may 
become  an  incorporator  in  another,  holding  that  the  word 
^'persons"  in  sec.  1  refers  to  natural  persons.  (McAlester 
Co.  V.  Florence  Co.,  128  Ala.,  240;  C.  R.  Co.  v.  P.  R.  Co., 
31  N.J.  Eq.,  475.) 

•  The  rule  which  has  prevailed  in  this  counti  y  is  that, 
unless  the  power  be  expressly  conferred,  corporations 
have  no  implied  power  to  subscribe  for,  purchase  or  hold 
stock  in  other  corporations.  '*Were  this  not  so,"  says  the 
author  of  Clark  on  Corp.,  p.  152,  *'one  corporation,  by 
buying  the   majority  of  the  shares  of  another,  could  take 
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the  entire  management  of  its  business,  however  foreign 
such  business  might  be  to  that  which  the  corporation  so 
purchasing  was  created  to  carry  on.  A  banking  corpora- 
tion could  become  the  operator  of  a  railroad,  or  carry  on 
the  business  of  manufacturing,  and  any  other  corporation 
could  engage  in  banking  by  obtaining  control  of  the  bank's 
stock." 

As  this  statute  confers  these  powers,  and  expressly 
provides  that  such  ownership  shall  carry  with  it  the  right 
to  vote,  are  not  these  **entangling  alliances"  pointed  out 
by  Mr.  Clark  both  possible  and  probable? 

In  fact,  have  we  not  here  provided  the  machinery  for  the 
operation  of  **the  holding  company"  with  power  to  hold  a 
controlling  interest  in  all  its  subsidiary  companies?  Have 
we  not  also  furnished  an  extremely  convenient  method  by 
which  one  company  can  get  rid  of  competition  by  buying 
a  majority  interest  in  the  stock  of  its  competitor? 

This  part  of  our  statute  is  almost  in  the  exact  words  of 
the  New  Jersey  statute,  and  quite  similar  to  that  of  New 
York,  Delaware,  Connecticut,  Maine,  Nevada,  Pennsyl- 
vania, Tennessee,  Virginia,  West  Virginia  and  Wisconsin. 
In  the  other  States  this  power  is  either  not  conferred  or 
expressly  forbidden,  Georgia  falling  in  the  class  forbid- 
ding it. 

This  seems  to  be  a  dangerous  power,  and,  if  conferred 
at  all,  should  be  hedged  about  with  restrictions. 

Under  sec.  41  on  consolidation,  the  dissenting  stock- 
holder must  be  paid  the  full  value  of  his  stock.  Instead 
of  consolidating  with  a  competitor,  it  might  be  thought 
more  desirable  to  buy  up  as  quietly  as  possible  a  controll- 
ing interest  in  its  stock  and  so  manage  its  aifairs  as  to 
practically  destroy  the  value  of  the  remaining -shares  and 
buy  them  in  for  a  song.  In  M.  &  C.  R.  R.  Co.  vs.  Woods, 
88  Ala..  630,  and  George  v.  C.  of  Ga.  R.  R.,  101  Ala.,  607, 
it  was  held  that,  where  something  similar   to  this  was  evi- 
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dently  being  attempted,  a  minority  stockholder  who  was 
going  through  the  "squeezing  process"  might  enjoin  the 
directors  of  the  controlling  company  from  voting  their 
company's  stock  in  the  election  of  the  managing  board  of 
the  other  company. 

But  would  not  this  doctrine  be  modified  if  the  controlling 
company  was  doing  simply  what  it  was  expressly  au- 
thorized to  do  by  the  statute  governing  it? 

However,  Judge  Stone,  in  the  case  first  named,  rests 
his  decision  in  favor  of  the  injunction  of  this  use  to  the 
voting  power  upon  the  broad  general  principle,  '*that  it  is 
equally  against  public  policy,  and  against  that  sound  rule 
which  disables  trustees,  or  7ztr/.5^-trustees,  to  act  when 
their  duty  and  interest  conflict." 

**Men  .must  be  dealt  with,"  says  Judge  Stone,  with  his 
usual  far-seeing  sagacity,  **not  as  faultless,  but  as  frail, 
and  subject  to  temptation,  too  strong  for  their  powers  of 
resistance.  Civil  liberty  is  but  natural  liberty  shorn  of 
its  power  to  transgress  the  boundary  which  separates 
tneuin  and  fuum,  in  its  comprehensive  sense.  Hence  it 
is  that  the  law,  with  inflexible  purpose,  has  placed  re- 
straints on  transactions  in  which  duty  and  interest  con- 
flict." 

It  would  be  well  not  to  lose  sight  of  this  principle  in  the 
enactment  of  corporation  laws. 
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SENTATION IN  THE  HOUSE  OF  REPRESEN- 
TATIVES AND  IN    THE  ELECTORAL 
COLLEGE. 

BY 

EMMET    O'NEAL. 


.1//'.  I^'esident  and  (Jentlemen  of  the  Alabama  State  Bar 

Association: 

The  exclusive  right  of  the  several  states  to  fix  the 
(jualifications  of  voters  was  older  than  the  constitution. 
Kven  in  Colonial  times  the  right  to  vote  had  been  regulat- 
ed by  the  several  Assemblies  and  not  by  Parliament,  and 
this  right  was  not  surrendered  when  the  Federal  Union 
was  formed. 

As  declared  by  the  Supreme  Court  of  the  United  States, 
"The  right  to  vote  in  the  States  comes  from  the  States,  * 
but  the  right  of  exemption  frofti  the  prohibited  discrimi- 
nation comes  from  the  United  States.  The  first  has  not 
been  granted  or  secured  by  the  constitution  of  the  United 
States,  but  the  last  has  been." 

The  constitution  of  the  United  States  therefore  does  not 
confer  on  the  citizen  the  right  of  suifrage.  The  una- 
bridged and  exclusive  right  of  the  States  to  fix  the  qualifi- 
cation of  of  voters,  still  exists,  subject  only  to  the  prohibi- 
tion contained  in  the  Fifteenth  amendment. 
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The  removal  of  that  prohibition  would  leave  the  several 
states  vested  with  their  original  and  unlimited  power  to 
regulate  and  control  the  suffrage  of  their  citizens. 

The  scheme  of  reconstruction  adopted  after  the  close  of 
the  civil  war,  influenced  necessarily  by  the  inflamed  state 
of  public  sentiment  engendered  by  that  mighty  conflict, 
included  the  thirteenth,  fourteenth  and  fifteenth  amend- 
ments. The  abolition  of  slavery  speedily  followed  as  an 
expected  result  of  the  war.  As  repeatedlj-  declared  by 
the  Supreme  Court  of  the  United  States,  and  as  shown  by 
the  debates  in  Congress  during  the  period  of  its  adoption, 
the  uhain  purpose  of  the  Fourteenth  Amendment  was  to 
establish  the  citizenship  of  free  negroes^  which  had  been 
denied  by  the  Dred  Scott  case,  and  to  make  all  blacks 
born  or  naturalized  in  the  United  States  citizens  of  the 
United  State?>. 

The  second  section  of  this  amendment  contained  the 
following,  which  on  account  of  its  pertinency  to  this  dis- 
cussion is  reproduced  in  full: 

**XIV.  S.  2.  Representatives  shall  be  apportioned 
among  the  several  states  according  to  their  respec- 
tive numbers, counting  the  whole  number  of  persons 
in  each  state,  excluding  Indians  not  taxed.  But  when 
the  right  to  vote  at  any  election  for  the  choice  of  elec- 
tors for  President  and  Vice  President  of  tlie  United 
States,  Represt^ntatives  in  Congress,  the  executive 
and  judicial  officers  of  a  State,  or  the  members  of  the 
Legislature  thereof,  is  denied  to  any  of  the  male  in- 
habitants of  such  state,  being  twenty-one  years  of  age 
and  citizens  of  the  United  States,or  in  any  way  abndjj- 
ed,  except  for  participation  in  rebellion  or  other  crime, 
the  basis  of  representation  therein  shall  be  reduced 
in  the  proportion  which  the  number  of  such  male  citi- 
zens shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  state." 

This    section    then    confers    on  Congress  the  power  to 
reduce  representation  of  a  state  which  denies  or  abridges 
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the  right  of  any  inhabitant  of  the  state,  twenty-one  years 
old  and  a  citizen  of  the  United  States  to  vote,  except  for 
participation  in  rebellion  or  other  crime. 

Is  this  section  of  the  amendment  to  be  literally  con- 
strued? Was  its  aim  to  inflict  a  penalty  on  the  state  which 
denied  universal  and  unrestricted  suifrage? 

Was  it  the  purpose  of  the  amendment,  while  not  under- 
taking: to  fix  the  qualification  of  voters,  to  condemn  and 
punish  the  state  which  did  not  accord  to  every  male  in- 
habitant thereof,  who  had  attained  his  majority,  and  who 
was  not  disqualified  by  crime,  the  unrestricted  right  of 
suffrage?  Was  it  the  object  of  this  amendment  to  radically 
change  the  whole  practices  of  the  State  governments,  and 
to  hold  over  a  state  which  placed  any  restrictions  or  quali- 
fications on  suffrage  the  potient  threat  of  reduced  repre- 
sentation in  the  Congress  and  in  the  Electoral  College? 
Is  the  state  which  limits  its  suffrage  by  the  imposition  of 
a  property  or  educational  qualification  or  the  requirement 
of  registration  or  the  payment  of  a  poll  tax  or  a  residence 
for  a  term  of  years,  liable  to  the  penalty  of  reduced 
representation  under  the  provisions  of  this  section  of  the 
amendment? 

We  can  but  concede  that  an  affirmative  answer  to  these 
questions  would  voice  the  popular  construction  of  the 
meaning  and  purpose  of  this  section  of  the  amendment. 

This  is  abundantly  established  by  the  numerous  dis- 
cussions of  the  power  of  Congress  on  this  subject,  which 
have  appeared  in  the  past  twelve  months  in  the  press  and 
periodicals  of  the  country,  as  well  as  the  debates  and  bills 
introduced  in  the  Congress  of  the  United  States.  The 
power  of  Congress  to  reduce  the  representation  of  a  state 
which  imposes  any  restriction  on  the  exercise  of  the  elec- 
tive franchise,  seems  to  be  generally  conceded,  the  expe- 
diency of  such  action  alone  being  questioned  or  denied. 
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Recently  a  disting^uished  writer  in  the  North  American 
Review  says  that  this  section  of  the  Fourteenth  amend- 
ment "tacitly  assumes  that  all  male  citizens  of  the  United 
States  are  entitled  to  vote  at  all  elections,  and  provides  a 
penalty  for  an  abridg-ment  of  that  rig^ht."  While  he  de- 
clares that  the  provision  of  section  2  of  the  Fourteenth 
amendment  is  an  unwise  and  punitive  provision,  enacted 
not  for  any  good  purpose  aifecting:  the  whole  people  of  the 
United  States  *'but  for  the  sole  purpose  of  punishing  the 
people  of  certain  states  for  refusing  to  surrender  their 
local  governments  to  virtual  anarchy,"  and  while  he  advo- 
cates the  repeal  of  both  the  fourteenth  and  fifteenth  amend- 
ments, and  the  substitution  of  another  amendment,  yet  he 
asserts  in  substance  that  the  states  of  the  south  which 
have  adopted  constitutions  limiting  and  restricting  suf- 
frage, should  be  punished  by  a  reduction  of  representa- 
tion. 

Yet  if  section  two  of  the  Fourteenth  amendment  should 
be  literally  construed,  the  anomalies  which  follow  would 
be  most  astonishing.  A  state  which  denied  the  right  to 
vote  to  any  male  inhabitant  who  was  twenty-one  years  old 
except  for  participation  in  rebellion  or  other  crime,  would 
be  liable  to  the. penalty  prescribed.  The  state  could  not 
deny  suffrage  to  idiots  or  insane  persons,  it  could  not 
make  or  provide  an}'  regulations  requiring  registration  or 
the  payment  of  a  poll  tax  as  a  prerequisite  to  the  right  to 
vote. 

A  foreigner  or  the  resident  of  another  state  who  is  a 
citizen  of  the  United  States  would  be  entitled  to  vote  the 
moment  he  became  an  inhabitant  of  a  state.  Yet  the  con- 
stitution of  Alabama  provides  that  every  person  shall  re- 
side  at  least  two  years  in  the  state  before  he  is  entitled  to 
vote.  The  laws  and  constitutions  of  other  states  contain 
similar  provisions.  Yet  the  requirement  of  a  residence 
from  any  male  citizen  of  the  United  States  before  allowing 
him    the   privilege  of  voting  would  be  abridging  the  right 
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of  a  male  inhabitant  of  the  state  who  ia  a  citizen  of  the 
XJnited  States  to  vote  and  would  be  agfainst  the  policy  and 
purpose  of  section  two  of  the  Fourteenth  amendment. 

That  such  a  construction  of  this  amendment  is  wholly 
unwarranted,  and  would  give  it  a  meaning  and  effect  never 
oontemplated  by  its  authors  is  clearly  shown  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  the 
evils  the  amendment  was  intended  to  remedy  and  the  ob- 
ject and  purposes  it  was  designed  to  accomplish. 

In  speaking  of  the  Fourteenth  and  Fifteenth  amend- 
ments, in  the  Slaughter  House  cases.  Justice  Miller  says: 
**But  what  we  do  say,  and  what  we  wish  to  be  understood 
is,  that  in  any  fair  and  just  construction  of  any  section  or 
phrase  of  these  amendments,  it  is  necessary  to  look  to  the 
purpose  which  we  have  said  was  the  pervading  spirit  of 
them  all,  the  evil  which  they  were  designed  to  remedy, 
and  the  process  of  continued  addition  to  the  constitution, 
until  that  purpose  was  supposed  to  be  accomplised  as  far 
as  constitutional  law  can  accomplish  it." 

Those  who  assume  that  any  fair  and  just  construction 
of  any  section  or  phrase  of  the  Fourteenth  amendment 
warrants  the  conclusion  that  its  purpose  was  to  invoke  the 
penalty  of  reduced  representation  against  the  state  which 
did  not  vest  all  of  its  male  inhabitants  with  universal  and 
unrestricted  suffrage,  and  that  such  a  state  could  only 
escape  the  consequences  of  exeixising  its  power  of  pre- 
scribing qualifications  for  its  voters  by  the  leniency  of 
Congress,  have  signally  failed  to  comprehend  the  pervad- 
ing spirit  of  the  fourteenth  and  fifteenth  amendments,  the 
evils  they  were  designed  to  remedy,  or  to  investigate  ihe 
well  known  and  declared  objects  and  purposes  they  sought 
to  accomplish. 

The  first  section  of  the  Fourteenth  article  opens  with  a 
definition  of  citizenship,  not  only  citizenship  of  the  United 
States,    but    citizenship   of   the  states.     The  definition  of 
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citfzenship  had  been  the  occasion  as  declared  b\'  Justice 
Miller  of  much  discussion  in. the  courts,  by  the  executive 
departirtents,  and  in  the  public  journals;  'It  had  been  said 
by  eminent  (judges  that  naman  was •a/citizen of  the  United 
States  except. a$  he.  was  a  citizen  of  one.  of  the  s^tates  €Oir.- 
ppsipg. the  Union."  .  .    ,        ; 

-  It  had  been  held  in  the  celebrated  Hired  Scott  case,  that 
db  man  of  African  descent,* whether  a  slave  or  not,  was  not 
avnd  .could    nbt.be  a  citizen  of  a  state  or  of  the  United 

States.      ...*.....       •       . '     ^ 

-'  Asr declared^ by  theStipreme'Courtof  t'he  Unite dState>, 
the  main  purpose  of  this  amendment  was  to  establish  the 
citizenship  of  the  neg^ro.  > 

The  first  section  of  the  Fourtee*nth  article  also  estab- 
lished and  recognized  the  distinction  between  citizenship 
M  the  United  States  and  citizenship  of  the  state.  To  be  a 
citizen  of  a  state,  a  man  must  resi  ie  within  the  state,  but 
it  is  only  necessarj'  that  he  should  be  born  and  naturalized 
in  the  United  States  to  make  him'a  citizen'of  the  United 
States.  While  this^  amendment  declared  that  no  state 
shall  make  or  enforce  any  law  which  shall  ''abridge  the 
privileges  and  immunities  of  citizens  of  the  United  Slates" 
the  Supreme  Court  of  the  United  States  has  declired  that 
the. right  of  suffrage  was  not  one  of  the  privileges  and  im- 
munitieaof  citizenship  before  the  adoption  of  the  amend- 
ment; that  at  the  time  of  its  adoption  suffrage  was  not  co- 
extensive with  '  the  citizenship  of  the  state  or  universal 
and  "that  neither  the  constitution  nor  the  Fourteenth 
amendment, made  all  citizens  voters."  In  other  words  while 
this  amendment  made  the  negro  a  citizen,  it  did  not  make 
him  a  voter.  The  further  declaration  in  this  amendment 
tfiat  "No  state  shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,"  was  designed  a< 
declared  by  same  court  to  prevent  any  person  or  class  of 
persons  from  being  singled  out  as  the  special  subjects  for 
hostile  and  discriminating  legislation. 
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Speaking: of  section  two  of  the  Fourteenth  article  the  Su- 
preme Court  of  the  United  States  has  declared  in  the  case 
of  McPherson  v.  Blacker  146  U.  S.  page  39  as  follows: 
**The  right  to  vote  intended  to  be  protected  refers  to  the 
right  to  vote  as  established  by  the  laws  and  constitution 
of  the  State.  There  is  no  color  for  the  contention  that 
under  the  amendments  everj'  male  inhabitant  of  the  State, 
being  a  citizen  of  the  United  States,  has  from  the  time»of 
his  majority  right  to  vote  for  presidential  electors.  The 
object  of  the  Fourteenth  amendment  in  respect  to  citizen- 
ship, was  to  preserve  equality  t.f  rights,  and  to  prevent 
discrimination  as  between  citizens,  but  not.  to  radically 
change  the  whole  thieory  of  the  relations  of  the  State  and 
Federal  Governments  to  each  other,  and  of  both  govern- 
ments to  the  people." 

If  contemporaneous  history,  and  practically  construc- 
tion are  to  be  allowed  their  legitimate  force,  there  is  no 
basis  for  the  contention  that  section  two  of  the  amendment 
authorized  Congress  to  impose  the  penalty  of  reduced 
representation  on  state,  which  while  making  no  dis- 
crimination against  any  class  or  race,  exercised  its  sover- 
eign power  to  prescribe  qualifications  for  voters.  Though 
the  student  can  learn  from  the  debates  in  Congress, 
many  reasons  for  the  adoption  of  the  Fourteenth  amend- 
ment, yet  he  can  learn  more  from  the  report  which  the 
Joint  Committee  on  Reconstruction  made,  when  it  oifered 
the  amendment.  In  that  report  it  was  stated  that  it  was 
doubtful  whether  the  states  would  consent  to  surrender 
the  power  to  prescribe  the  qualifications  of  voters,  a 
power  they  had  always  exercised  and  to  which  they  were 
attached.  This  was  assigned  as  a  reason  for  not  vesting 
Congress  with  the  right  to  regulate  or  control  the  suffrage. 
The  committee  concluded  *'that  political  power  should  be 
based  in  all  the  states,  exactly  in  proportion  as  the  right 
suffrage  should  be  gra.nted,  ivith out  disfinrt ion  of  color 
or  race.^^ 
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Leaving  as  the  committee  declared  the  whole  power  of 
regulating  the  suffrage  with  the  people  of  each  state,  it 
was  believed  that  the  advantage  of  increased  political 
power  would  be  an  inducement  to  allow  all  to  participate 
in  its  exercise. 

The  debates  in  Congress  and  the  declared  purpose  of 
its  authors  and  advocates  establish  beyond  controversy 
that  the  primary  purpose  of  the  Fourteenth  amendment 
was  to  protect  the  negro  race  and  prevent  discrimination 
against  them  by  law,  and  to  force  negro  suffrage  upon  the 
states  of  the  South,  by  means  of  the  penalty  of  a  loss  of 
•part  of  its  representation. 

Since  the  adoption  of  the  Fourteenth  amendment,  while 
numerous  bills  have  been  introduced  in  Congress  seeking 
to  enforce  the  penalty  prescribed  by  section  two  of  the 
amendment,  it  was  not  until  the  National  campaign  of 
1904,  that  any  political  party  had  demanded  the  enforce- 
ment of  this  penalty.  In  the  platform  adopted  at  Chicago 
by  the  Republican  National  Convention  is  found  the 
following: 

ELECTIVE    FRANCfflSE. 

**We  favor  such  Congressional  action  as  shall  determine 
whether  by  special  discriminations,  the  elective  franchise 
in  any  state  has  been  unconstitutionally  limited,  and  of 
such  is  the  case,  we  demand  that  representation  in  Con- 
gress and  in  the  Electoral  College  shall  be  proportionately 
reduced  as  directed  by  the  constitution  of  the  United 
States."  Since  the  convening  of  the  last  Congress  numer- 
ous bills  have  been  introduced  in  that  bodj',  seeking  to 
carry  out  this  pledge  of  the  Republican  platform. 

This  section  moreover  is  worthy  of  careful  considera- 
tion, for  it  is  the  latest,  most  deliberate  and  authoritative 
expression  of  the  views  of  the  dominant  political  party  on 
this  important  subject.  It  clearly  and  boldly  presents  the 
issue  to  the  American  people. 
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What  is  meant  by  the  unconstitutional  limitation  by 
special  discrimination,  by  any  state,  of  the  elective  fran- 
chise? As  we  have  shown  while  the  Fourteenth  amend- 
ment made  the  negro  a  citizen,  neither  it  or  the  Fifteenth 
amendment  made  him  a  voter.  The  Fourteenth  amend- 
ment did  not  establish  universal  suflf rage  directly  or  by 
implication.  It  only. imposed  the  penalty  of  reduced  rep- 
resentation on  a  state  that  denied  or  abridged  the  right  of 
the  negro  to  vote  on  account  of  his  race  or  color.  Con- 
strued then  in  the  light  of  the  amendments,  and  their 
construction  by  the  highest  judicial  tribunals  of  the  Re- 
public, the  clear  meaning  of  the  Republican  platform  is  a 
demand  that  Congress  shall  determine  whether  any  state 
has  denied  or  abridged  the  right  of  a  citizen  of  the  United 
States  to  vote  on  account  of  his  race,  color  or  previous 
condition  of  servitude,  in  violation  of  the  Fifteenth  amend- 
ment? If  Congress  should  determine  that  such  denial  or 
abridgement  of  the  suffrage  has  occurred,  the  demand  is 
further  that  the  representation  of  such  state  shall  be  re- 
duced by  Congress  in  the  House  of  Representatives  and 
in  the  Electoral  College.  The  pertinent  and  important 
inquir}^  then  is  has  Congress  the  constitutional  power  to 
reduce  the  representation  of  a  state  in  the  Congress  and 
in  the  Electoral  College,  if  it  should  reach,  the  conclusion 
that  a  state  has  denied  or  abridged  the  right  of  the  negro 
to  vote  on  account  of  his  race,  color  or  previous  condition 
of  servitude. 

An  answer  to  this  important  question  requires  a  brief 
review  and  resume  of  the  history  and  purposes  of  the 
Fourteenth  and  Fifteenth  Articles  of  Amendment  of  the 
constitution  of  the  United  States,  as  to  both  which  we  have 
shown  there  is  a  very  general  popular  misconception. 

THE    FOURTEENTH    AMENDMENT. 

The  Fourteenth  amendment  did  not  undertake  directly 
or  by  implication  to  interfere  with  the  rights  of  the  States 
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to  regulate  and -control  the.suffcage  •  of  its  citizens.  If  a 
state  denied  to  the'ne^ro'as^a  race  the'right  ofsuflra^e 
the  penalty'which  Congress  could  impose  was-  a  reduction 
x)f'*-epre^entat}oh  fnCbhgress  and  in  the  Electoral  College, 
instead  of  denying,the  Fourteenth  amendment  recognised 
the  unabridged  power  of  the  state  to  deny  the  suflfrage  to 
the  xolored  race,  by  the  imposition'Of  a  penalty  for  its 
•refusal. »  If  this  amendment  had  prohibited  or  denied  the 
right  of  the  states  to  refuse  the  elective'franchise  to  the 
-negro  racei  the  impositio^n  of  a  penalty  for  such  refusal 
would  hav6  been  unnecessary,  for  such  a  refusal  woul4 
have  been  void.  The  authors  and  supporters  of  this 
amendment  had  hoped  and.  confidently  expected  that  the 
penalty  provided  Would  prevent  any  state  from  denying  to 
the  negro  as  a  race  the  elective  franchise,  on  account  of 
the  reduced  representation  which  might  follow.  In  a  re- 
cient  work  on  the  constitution  of  the  United  States,  Thorpe 
after  reviewing  the  debate  on  the  passage  of  this  amend- 
bent  concludes  his  discussion  with  the  ft)llowirig  language: 
**The  Fourteenth  Amendment  established  the  citizenship 
^f  the  tf^^^-o  and  was  intended  to  secure  him  the  benefit 
bi  his  frlefedbm.  But  still  It  left  him  without  the  right  to 
Vote;  ^Its'  supporter^  had  h<iped  that  the  Southern  States 
^oul'd  be  induced  to  grant  him  this  right  because  of  the 
increased  representation  they  would  thereby  secure  in 
Congress.  This  hope  was  not  realized,  and  the  Republi- 
cans determined  fp  take  away  from  the  states  the  power 
to  discriminate  against  any  citizen  of  the  United  States  as 
a  voter  on  account  of  race, /color  or  previous  condition  of 
servitude.'' 

THIC  FIFTEENTH    AMENDMENT. 

Embittered  by  the  failure  of  the  South  to  grant  the 
n^gro  the  right  to  vote,  Congress  resolved  to  transfer  to 
i-tself  the  power  to  regulate  the  suffrage  in  the  States.  It 
is   a  matter  of  history  that  had  the  Fifteenth  Amendment 
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finally  passed  as  amended  in  the  Senate,  the  states 
\<^ould  have  been  stripped  ot  all  power  and  Congress  alofife 
would  have  dona'ihated  all'  elections  and  regulated  the' 
qualifications  of  all  'voters.  Senator  Williams  of  Oregon 
d id j  propose  to  amend  the  original' resolution  offered  by 
Bputwell  by  ^s^eV'ting'  the'  p5wer  of*  Cohgres^  to  regu^te 
the  right  to  vote,  and  keeping  th(e  whole  matter  within  the 
control  of  the'  National  Government.'  feiit  tjie  entire 
UemocratiCj  vote  rpsjsted  this  radical  innovation,  and  thV 
!lfeepublican'  leaders  were  forced  to '^gree  to  their  views.^ 
t^inally  Wilson  of  Massachusetts  offered  a  substitute  to. 
the  effect  that  no  discrimination  sjbould  be'made  in  the 
right  to  vote  in  any  state  on  account  of  race,  color^  nativi't}^, 
property,  Tiducation  or  religious  creed  and  which  substi- 
tute passed  by  a  small  majority.  ^  't'he  Hbiise,  hpweyer,' 
declined  to  a^ree  to  .this  substitute,  and  the  resolution, 
was  finally  passed  in  the  fprm  in  whict^  the  amendinent 
now  appears,  but  only  after  repeated  efforts  had  been 
made  to  so  amend  it  as  to  make  every  citizen  21  years  of 
age  or  over,  a  voter,  not  to  be  (Jisfranchised  ^xcept  for 
crime.  The  history  of  this  amendment  shows  that  while, 
the  Democratic  minority  were  unable  to  defeat  a  suffrage 
amendment,  they  did  determine  its  form,  and  did  compel 
the  majority  to  so  word  the  amendment  as  to  recognize^ 
the  sovereignty  of  the  states  ?ind  to  practically  continue  in 
the  states  the  right  to  regulate  the  elective  franchise,         ^ 

The  close  vote,  however,  by  which  the  proposition  to 
transfer  to  Congress  the  control  of  the. suffrage;,  was  de- 
feated, shows  by  what  a  narrow  margin  the  courage  and 
fidelity  orf  the  opponents  of  the  centralising  tendencies  of 
the  times,  prevented  an  innovation  which  would  have 
fettered  and  degraded  the  state  governments,. by. Subject- 
ing them  to  the  control  of  Congress  in  th«  exercise  of  3) 
power  heretofore  universally  conceded,  to  them  of  th.e 
most   fundamental  character.     So  radical  an  innova^tiori  16 
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accomplished,  would  have  stripped  the  states  of  all  power 
and  changed  the  form  of  our  government. 

The  debates  in  Congress  and  the  decisions  of  the  Su- 
preme Court  of  the  United  States  construing  these  aosend- 
ments,  establish  the  following  propositions: 

First.  The  fourteenth  Amendment,  while  it  made  the 
negro  a  citizen  did  not  make  him  a  voter  or  den^'  the  right 
of  the  state  to  exclude  him  as  a  race  from  participation  in 
the  elective  franchise.  As  recently  stated  bj^  the  Supreme 
Court  of  the  United  States  in  the  case  of  Pope  vs.  Williams 
in  193  U.  S.  p.  632,  "The  privilege  to  vote  in  any  state  is 
not  given  by  the  Federal  Constitution,  or  by  any  of  its 
amendments.  "It  is  not  a  privilege  springing  from  citi- 
zenship of  the  United  States."  "It  may  not  be  refused  on 
account  of  race,  color  or  previous  condition  of  servitude, 
but  it  does  not  follow  from  mere  citizenship  of  the  United 
States."  "In  other  words,  the  privilege  to  vote  in  a  state 
is  within  the  jurisdiction  of  the  state  itself,  to  be  ejcercised 
as  the  state  may  direct,  and  upon  such  terms  as  it  may 
seem/  proper,  provided,  of  course  n^  discrim^ination  is 
made  between  individuals  in  violation  of  th^  Federal 
Constitution. " 

Second.  The  second  section  of  the  Fourteenth  Amend- 
ment did  not  vest  in  Congress  the  power  to  reduce  the 
representation  of  a  state,  which  had  regulated  the  suffrage 
in  any  manner  it  saw  proper,  provided  the  regulations 
were  uniform,  and  did  not  discriminate  against  individuals 
on  account  of  race,  color  or  previous  condition  of  servitude. 

There  is  no  authority  for  the  contention  that  the  Four- 
teenth Amendment  by  implication  sought  to  establish 
universal  suffrage. 

Third.  The  Fifteenth  Amendment  simply  invested 
citizens  of  the  United  States  with  the  right  of  exemption 
from  discrimination  in  the  exercise  of  the  elective  fran- 
chise on  account  of  race,  color  or  previous  condition  of 
servitude.     An}'    action  of  a  state,  not  directed  by  wa^-  of 
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discrimination  a^fainst  the  ne<jro  as  a  class,  or  on  account 
of  race,  does  not  come  within  either  amendment. 

These  propositions  of  law  sustained  by  the  hijjhest 
judicial  authorities,  justify  the  assertion  that  there  is  no 
limitation  on  the  soverei«fn  power  of  the  states  to  impose 
such  restrictions  or  qualifications  on  the  suflFrajje  of  its 
citizens,  as  it  may  deem  proper,  which  is  not  directed  in 
hostility  to  the  nejjro  as  a  race,  and  that  such  rej^ulations 
when  tested  by  judicial  construction  will  be  upheld.  As 
declared  in  the  case  above  cited,  **A  state,  so  far  as  the 
Federal  Constitution  is  concerned,  mi^ht  provide  by  its 
own  constitution  and  laws  that  none  but  native  born  citi- 
zens should  be  permitted  to  vote."  Be*fore  the  passa«fe  of 
the  Fifteenth  Amendment  the  former  slave  holdin*^  states 
had  the  power  to  confine  the  suffrag^e  to  the  white  race, 
and  accept  the  penalty  of  reduced  representation,  if  im- 
posed by  Congrress.  *'The  willing^ness  of  the  South  to 
accept  reduced  representation,  rather  than  risk  the  hoi"- 
rors  and  profound  dejjradation  which  would  follow  making 
a  race  of  igfnorant  slaves  their  voters  and  law  gfivers,  their 
judgres  and  representatives,  was  the  primary  cause,  that 
induced  the  passagfe  of  the  Fifteenth  Amendment.  This 
ampfulment  wifhdreiv  from  ihe  states  titr  poirer  to  (lis- 
criminate  against  the  negro  on  account  of  his  race,  in  the 
exercise  of  elective  franchise.  After  its  passag^e  no  state 
could  confine  its  voting:  population  to  the  white  race  alone. 
As  declared  by  the  Supreme  Court  of  the  United  States  '*Be- 
yond  question  the  adoption  of  the  Fifteenth  Amendment 
had  the  effect  in  law  to  remove  from  the  state  c(mstitu- 
tions,  or  render  inoperative,  that  provision  which  restricts 
the  rigfht  of  suifrag:e  to  the  white  race.'* 

The  Fifteenth  Amendment  in  effect  repealed  that  por- 
tion of  the  Fourteenth  Amendment  which  recogfnised  the 
unlimited  power  of  the  states  to  control  suifragre  and  to 
limit  the  elective  franchise  to  the  white  race.  Any  dis- 
crimination by  a  state,  by  way  of  denial  or  abridj^ement  of 
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the  right  to  vote,  on  account  of  race,  color  or  previous 
condition  or  servitude,  was  rendered  inoperative  and  void 
by  force  of  the  operation  of  the  Fifteenth  Amendment. 
No  congressional  legislation  was  necessary,  the  amend- 
ment was  self  executing  without  any  ancillary  legislation. 

It  follows  therefore  that  the  passage  of  the  Fifteenth 
Amendment  withdrew  from  Congress  the  constitutional 
power  to  reduce  the  representation  of  a  state  on  account 
of  any  legislation  which  discriminated  against  the  negro 
as  a  voter  on  account  of  his  race.  If  a  state  passed  a  law 
which  violated  the  provisionsof  the  Fifteenth  Amendment, 
such  a  law  was  unconstitutional  and  void.  If  the  law  was  void 
it  could  not  deny  or  abridge  the  right  of  the  negro  to  vote. 
By  what  authority  then  can  Congress  reduce  the  represen- 
tation of  a  state,  for  enacting  by  its  constitution  or  by 
statute,  laws  which  discriminated  against  the  negro  in  the 
exercise  of  the  elective  franchise,  on  account  of  his  race 
or  color — laws  which  by  operation  of  the  Fifteenth  Amend- 
ment are  void  ab  initio— which  possess  no  more  force  or 
eifect  than  if  they  had  never  been  written  on  the  statute 
book?  A  state  law  which  contained  such  discrimination 
would  be  void,  and  when  tested  in  any  court,  state  or 
Federal,  would  be  so  declared.  This  doctrine  has  been 
fully  declared  in  the  recent  case  of  Giles  v.  Teasley  193  U. 
S,  p.  146.  In  that  case  the  complaint  alleged  thafthe  pro- 
visions of  the  Alabama  State  Constitution  were  repugnant 
to  the  Fifteenth  Amendment,  demurrers  being  filed,  the 
court  held  that  if  the  provisions  of  the  constitution  of  the 
state  were  repugnant  to  the  Fifteenth  Amendment,  they 
were  void,  and  that  the  board  registrars  appointed  there- 
under had  no  existence,  and  no  power  to  act,  and  would 
not  be  liable  in  an  action  for  damages  for  refusal  to 
register. 

If  the  Constitution  of  Alabama  is  in  violation  of  the  pro- 
visions of  thr  Fifteenth  Amendment,  it  is  void,  and  would 
furnish  no  obstacle  to  the  exercise  of  the  right  of  suffrage 
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by  the  negro.  Congress  could  not  reduce  our  representa- 
tion for  disfranchising  the  negro,  when  by  operation  of 
law  the  disfranchisement  did  not  exist. 

The  demand  of  the  Republican  platform,  a  demand  from 
a  party  which  received  the  endorsement  of  the  people  in 
the  last  National  election,  is  that  Congress  must  deter- 
mine whether  a  state  has  passed  a  law  in  violation  of  the 
Fifteenth  amendment.  It  is  clear  that  Congress  can  only 
determine — decide  this  question  by  exercising  judicial 
functions — by  converting  itself  into  a  court  and  sitting  in 
judgment  on  the  constitutionality  of  the  laws  of  a  sover- 
eign state  of  the  Union.  Having  usurped  judicial  func- 
tions, having  reached  the  conclusion  that  the  suffrage  law 
of  a  state  was  unconstitutional, — that  the  negro  as  a  race 
was  disfranchised  on  account  of  color,  the  next  step  which 
is  demanded  is  that  a  reduction  shall  be  made  m  the  rep- 
resentation of  the  state  in  the  lower  house  of  Congress 
and  in  the  Electoral  College,  The  programme  of  usurpa- 
tion disclosed  by  the  demands  of  this  platform  should 
arouse  a  serious  and  earnest  consideration  of  the  country. 
Well  may  it  be  asked  what  reason  could  be  given  for  such 
a  reduction  in  representation  if  Congress  should  decide  to 
make  it?  What  would  be  the  offense  of  which  the  state 
was  guilty,  which  would  justify  Congress  in  stripping  it 
of  its  soveregn  power,  and  lessening  its  influence  in  the 
councils  of  the  nation?  The  only  answer  could  be  that  the 
State  had  passed  laws  which  by  the  express  terms  of  the 
Fifteenth  Amendment  were  void  and  inoperative,  which 
in  the  language  of  the  Supreme  Court  have  no  existence — 
laws  which  left  the  negro  possessing  the  requisite  qualifi- 
cations, the  same  right  to  vote  as  the  white  man. 

In  other  words  the  exercise  of  the  power  claimed  bj-  the 
Congress,  would  put  Congress  in  the  singular  attitude  of 
reducing  the  representation  of  a  state  for  passing  a  void 
law. 
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Suppose  Conj^ress  in  the  exercise  of  its  assumed  powi-r, 
should  decide  that  a  state  law  on  suffraj^e  was  repuj^naa: 
to  the  Fifteenth  Amendment,  and  proceed  to  reduce  In 
representation,  and  the  Supreme  Court  of  the  Unites 
States  would  declare  the  law  to  be  valid  and  constitutional, 
which  decision  would  control,  the  decision  of  Congfress  ir 
the  decision  of  the  hij^hest  lej^al  tribunal  of  the  country. 

The  Constitution  of  the  United  States  provides  that  ihc 
judicial  power  of  the  United  States  shall  be  vested  in  onr 
Supreme  Court.  This  judicial  power,  in  the  lang-uai^e  o* 
the  constitution,  extends  to  all  cases  in  law  or  equit\ 
arising  under  the  constitution,  the  laws  of  the  Unitc«i 
States,  or  to  controversies  between  a  state  and  its  citizen^. 
Yet  if  the  asserted  power  of  Cor^rtss  to  sit  in  judir- 
ment  on  the  ccmstitutionality  of  the  laws  of  the  states  in 
reference  to  suffrajje  has  any  existence  or  warrant  of  law, 
its  effect  would  be  to  strike  down  the  line  of  demarcati  >n 
which  obtains  between  the  three  great  departments  ••! 
(lOvernment, 

The  courts  would  be  stripped  of  their  power  to  expound 
and  enforce  the  laws,  and  in  their  stead  would  be  substi- 
tuted a  i)artisan  Conj^ress  obeying  the  exigencies  and  cU- 
mands  of  party  necessity  rather  than  the  rules  of  law. 
vested  with  judicial  functions  and  made  the  final  judges  o. 
the  validity  of  the  laws  of  the  slates,  clothed  with  arbi- 
trary power  to  reduce  representation  of  the  state »» 
and  lessen  their  iniluence  in  the  House  of  Representative^ 
and  in  the  Electoral  College. 

The  power  of  the  courts  to  determine  great  constitii- 
tional  (juestions  in  the  regular  and  orderly  course  of  pri»- 
cedure  would  be  transferred  to  a  partisan  Congress,  an<i 
the  legislative  department  of  the  Government  would  usurj* 
the  functions  of  the  judiciary.  'I'he  courts  of  the  countr> 
are  fully  competent  to  ])rotect  the  negro  in  all  his  rights  dJ 
suffrage,    by     rendering    inoperative    any    hostile  or  di^- 
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criminating:  leg^islation,  in  violation  of  the  Fifteenth 
Amendment.  The  radical  doctrine  now  asserted  is  that  a 
state  can  be  stripped  of  its  power,  punished  and  deg-raded 
for  passing:  laws  which  by  operation  of  the  Fifteenth 
Amendment  are  absolutely  void.  Fortunately  for  the 
country  this  dangerous  doctrine,  now  asserted,  of  the 
power  of  Congress  to  exercise  control  of  the  suffrage  has 
no  warrant  or  support  in  the  constitution,  and  was  repu- 
diated and  denied  b\' the  Congress  that  framed  the  Fif- 
teenth Amendment.  It  was  denounced  then  as  an  effort 
to  subvert  our  form  of;  government,  and  convert  it  into  a 
single,  centralised  and  consolidated  government,  in  which 
the  separate  existence  of  the  states  would  have  been  en- 
tirely absorbed.  It  would  have  established  an  unqualified 
despotism  in  place  of  a  Federal  Union  of  coequal  states. 

The  power  of  Congress  to  reduce  representation  in  the 
House  of  Representatives  and  in  the  Electoral  College, 
under  the  provisions  of  the  second  section  of  the  Four- 
teenth Amendment  could  only  arise  when  a  state  had 
abridged  or  denied  the  right  to  vote  on  accounf  of  race , 
color  ov  prerioufi  condition  of  serriiude.  Until  the  pas- 
sage of  the  Fifteenth  Amendment  the  states  possessed 
such  power.  It  does  not  now  exist.  The  Fifteenth 
Amendment  in  effect  repealed  that  portion  of  the  Four- 
teenth Amendment  which  authorised  or  recognised  the 
power  of  the  states  to  limit  the  suffrage  to  the  white  race, 
and  hence  necessarily  withdrew  from  Congress  the  power 
it  possessed  to  reduce  representation.  Of  course  the 
amendment  might  still  afford  a  remedy  **for  a  case  sup- 
posed by  Madison,  where  treason  might  change  a  state 
government  from  Republican  to  despotic  and  thereby 
deny  suffrage  to  the  people." 

The  Fourteenth  Amendment  was  in  the  nature  of  a 
threat.  It  said  to  the  former  slaveholding  states  that 
unless   you   include   the  negro  among  your  Electors,  Con- 
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gress  will  reduce  your  representation.  The  South  an- 
swered that  she  would  consent  to  a  surrender  of  her 
power  in  the  councils  of  the  nation  rather  than  submit  to 
the  unspeakable  horrors,  the  humiliation,  and  degrradation 
which  would  follow  the  rule  of  an  inferior  race,  from 
whose  limbs  the  shackles  of  slavery  had  been  struck  in 
hot  and  vengeful  haste,  and  who  without  previous  prepar- 
ation had  been  clothed  with  all  the  responsibilities  of  citi- 
zenship. The  dominant  party  that  controlled  Congfress, 
bitterly  disappointed  at  the  attitude  of  the  South  replied 
with  the  Fifteenth  Amendment,  saying  in  effect  to  the 
South  that  since  you  will  not  accord  the  suffrage  to  the 
negro  we  now  prohibit  3'ou  by  a  constitutional  amendment 
from  abridging  or  denying  the  right  of  the  negro  to  vote 
on  account  of  his  race  or  color,  we  now  no  longer  threaten 
you  with  reduced  representation  if  you  fail  to  carry  out 
our  settled  policy,  we  couiniand  you  to  inake  no  discrimi- 
nation againftf  the  negro  as  a  race  in  your  suffrage  lairs. 
You  can  no  longer  accept  the  alternative  of  negro  suffrage 
or  reduced  representation,  and  we  leave  no  field  of  opera- 
tion for  the  provisions  of  Section  2  of  the  Fourteenth 
Amendment.  Congress  can  not  reduce  your  representa- 
tion because  you  are  without  power  to  abridge  the  right  of 
the  negro  to  vote  on  account  of  his  race.  If  such  a  denial 
or  abridgment  should  be  undertaken  it  would  be  void  by 
the  mere  force  and  operation  of  the  Fifteenth  Amend- 
ment without  any  ancillary  legislation.  Keeping  then 
steadily  in  view  the  established  fact  that  the  Fifteenth 
Amendment  in  effect  repealed  and  nullified  section  two  of 
the  Fourteenth  Amendment  which  authorised  Congress, 
to  reduce  representation  for  a  denial  or  abridgment  of 
suffrage  to  the  negro  race  on  account  of  race  or  color,  the 
Southern  States  which  have  in  the  exercise  of  their  sover- 
eign and  unquestioned  power,  to  regulate  and  control  the 
suffrage  of  their  citizens,  impelled  by  a  solemn  conviction 
that  the  preservation    of    their  civilization  demanded  that 
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they  prevent  a  recurrence  of  the  horrible  misrule,  an- 
archy and  corruption  which  followed  unrestricted  negro 
?^uffrage,  need  have  no  apprehension  of  a  reduced  repre- 
s^entation.  Having  violated  no  provision  of  the  Federal 
Constitution,  but  only  exercised  a  right  they  reserved 
^\'hen  the  Federal  Union  was  formed,  the  States  of  the 
South,  with  no  spirit  of  apology  on  their  lips,  not  in  the 
attitude  of  suppliants  asking  for  mercy  or  appealing  to 
clemency  of  the  dominant  political  party,  can  with  calm 
and  assured  confidence  re>>t  their  defense  on  the  rock  bed 
of  the  constitution. 

The  South  alone  is  competent  to  solve  the  serious  prob- 
lems which  were  created  by  the  emancipation  and  enfran- 
chisement of  the  negro  race,  to  solve  them  justly,  perma- 
nently and  with  such  wisdom  as  is  possible  to  the  finite 
mind.  And  while  it  is  to  be  hoped  that  the  conservative 
sentiment  of  the  country  will  prevent  any  serious  effort 
being  made  to  put  into  force  and  effect  the  repudiated 
policy  of  Congressional  control -of  the  suffrage,  to  revive 
sectional  animosity  and  rekindle  anew  race  antagonisms, 
yet  the  states  of  the  South  which  have  reformed  their  suf- 
frage laws,are  sustained  with  the  confident  assurance  that 
they  have  only  exercised  powers  never  surrendered  to  the 
Federal  Government,  powers  essential  to  the  preserva- 
tion of  their  local  governments  from  misrule  and  virtual 
anarchy. 

Alabama  and  her  sister  states  can  place  their  reliance 
not  on  partisan  majorities  in  Congress,  not  on  the  shifting 
sands  of  political  expediency,  not  on  the  support  of  polit- 
ical allies,  or  the  endorsement  of  the  conservative  and  in- 
telligent sentiment  of  the  country,  but  rather  on  that 
supreme  judicial  tribunal  of  the  Republic  which  has 
always  "held  with  a  steady  and  an  even  hand  the  balance 
between  state  and  Federal  power." 
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THE  CUSTODY  OF  THE  STATES' OFFICERS. 

UPON  ACCUSATION  OF  CRIME  AGAINST 

ITS  LAWS,  ANY  IMMUNITY  OR  RIGHT 

WHICH  MAY  BE   PROTECTED  BY 

THEUNITED  STATES  AGAINST 

MOB  violence:? 

BY 
JUDGE  THOMAS  G.  JONES. 


*'//  is  the  duty  of  the  corrrts  to  he  tratcliful  of  tit p  (\w~ 
fititittional  rights  of  the  clfizen/' — Bovd  v.  Unitt-d 
States,  116  U.S.,  635. 

,^Fr.    President  and  Gentlemen  of  the  tlluhnma  State  Bnr 
Association. 

You  have  met  in  annual  assembly,  animated  by  the  hijjh 
purpose  to  elevate  the  jurisprudence  of  our  country,  and 
to  aid,  as  far  as  in  you  lies,  in  securing:  for  our  fellow-man. 
the  highest  measure  of  happiness  and  rig^ht  which  can 
come  to  the  citizen  under  the  wise  reijj^n  of  the  law.  Hav- 
\x\^  had  the  duty  in  another  place  to  discus  the  power  of 
the  United  States  to  protect  its  citizen  in  the  enjoyment  of 
his  rights  under  the  Constitution,  in  certain  phases  of  the 
duty  imposed  upon  the  State,  to  render  him  due  process 
of  law,  it  can  not  now  be  out  of  place  to  avail  myself  of  the 
opportunitv,    extended   by  the  kindness  of  such  a  body  a> 
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yours,  to  lay  before  it  some  further  considerations  on  this 
grave  subject.  Any  question  which  touches  the  constitu- 
tional rights  of  the  citizen  of  the  United  States  is  always 
matter  of  the  highest  concern  to  all  who  live  under  our 
free  institutions,  and  discussion  of  such  matter  before  a 
body  of  trained  lawyers  and  thoughtful  citizens  can  only 
result  in  good,  and  help  to  reach  a  right  solution. 

The  XIV  amendment  certainly  secures  to  the  citizen 
who  is  held  for  trial  by  State  officers,  on  accusation  of 
crime  against  its  laws,  the  right  to  enjoy  the  benefits  of 
the  State's  established  course  of  judicial  procedure  at  its 
hands.  Is  there  not,  necessarily,  included  in  this  right, 
the  immunity  to  enjoy  exemption  from  violence  at  the 
hands  of  lawless  private  persons,  which  prevents  the  citi- 
zen's enjoyment  of  the  administration  of  judicial  proced- 
ure at  its  hands,  when  the  State  attempts  to  afford  it?  If 
such  immunity  exists,J)as  Congress  the  power  to  protect 
its  enjoyment  against  such  attacks?  If  Congress  has  that 
authority,  has  it  exercised  it? 

CONSTITUTION  AND  IJ^WS  BEARING  ON  QUESTION. 

The  answer  to  these  questions,  must  depend  on  Section 
1  of  the  XIV  amendment,  and  Section  5508  of  the  Revised 
Statutes  of  the  United  States.  Section  1  of  that  amend- 
ment, reads: 

'*A11  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  '  thereof,  are  citizens 
of  the  United  States,  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privilege^  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law;  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  Section 
5508  of  the  Revised  Statutes  reads:  "If  two  or  more 
persons  conspire  to  injure,  oppress,  threaten,  or  in- 
timidate any  citizen  in  the  free  exercise  or  enjoyment 
of    any    right  or  privilege  secured  to  him  by  the  Con- 
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stitution  or  laws  of  the  United  States,  or  because  of 
his  having:  so  exercised  the  same;  or  if  two  or  more 
persons  go  in  disg-uise  on  the  highway,  or  on  the 
premises  of  another,  with  intent  to  prevent  or  hinder 
his  free  exercise  or  enjoyment  of  any  right  or  privi- 
lege so  secured,  they  shall  be  fined  not  more  than  live 
thousand  dollars  and  imprisoned  not  more  than  ten 
years;  and  shall,  moreover,  be  thereafter  ineligible  to 
any  office,  or  place  of  honor,  profit,  or  trust  created  b^- 
the  Constitution  or  laws  of  the  United  States." 

ONLY    DICTA,    NO    DECISION  OF  QUKSTION. 

These  questions  have  never  been  before  the  Supreme 
Court,  and,  as  a  careful  analysis  of  its  decisions  will  show, 
have  never  been  decided  by  it.  Dicta  we  can  find  in  abund- 
ance, decisions  none.  No  court,  in  which  the  English 
tongue  is  spoken,  has  been  more  careful  than  the  Supreme 
Court  of  the  United  States,  to  reserve  liberty  of  judgment 
in  new  cases,  against  expressions  in  opinions  in  former 
cases,  unless  the  very  matter  involved  in  the  new  case  was 
drawn  in  question  and  passed  upon  in  the  prior  case.  A 
striking  instance  of  the  application  of  the  rule  under 
which  it  refused  to  hold  a  State  court  bound  by  something 
more  than  a  mere  expression  of  opinion  in  a  former  case, 
is  found  in  Boyd  v.  Alabama,  94  U.  S.  648.  Boyd  carried 
on  a  lottery,  under  authority  of  a  statute,  which  he  claimed 
constituted  a  contract  with  the  State.  The  State  claimed 
that  the  statute  had  been  repealed,  and  indicted  B3yd  for 
carrying  on  the  lottery.  The  State  Supreme  Court  held 
that  the  act  constituted  a  contract  with  the  State,  and 
cjuld  not  be  repealed,  and,  therefore  discharged  Boyd. 
After  that  decision  Boyd  continued  tocarrj^  on  the  lottery. 
The  State  again  indicted  him,  insisting  that  the  statute 
had  never  been  constitutionally  passed.  The  State  Su- 
preme Court  upheld  that  view,  and  affirmed  the  conviction 
on  the  second  trial.  It  was  a  case  of  peculiar  hardship,  in 
that  an  act  innocent  when  done,  according  to  the  decision 
of  the   highest  court  of  the  State,  became  criminal  under 


Digitized  by  VjOOQ  iC 


Paper  by  Judge  Thos.    G.    Jones.  203. 

the  last  decision;  and  that,  notwithstanding  both  cases, 
arose  between  the  State  and  the  same  defendant,  and  in- 
volved the  same  right,  under  the  same  statute,  and  the 
fact  that  the  judgment  in  the  first  case  inevitably  involved 
the  finding  that  the  Statute  had  been  constitutionally 
passed;  since,  otherwise,  it  was  no  law,  and  could  not  con- 
stitute a  contract.  Nevertheless,  the  Supreme  Court  of 
the  United  States  held  that  the  constitutionality  of  the 
statute  had  not  been  drawn  in  question  in  the  first  case, 
and  that  the  State  Supreme  Court  was  not  bound  by  its 
first  decision.  In  Cohens  v.  Virginia,  6  Wheaton,  399,  the 
Court  speaking  through  Chief  Justice  Marshall,  said: 

'It  is  a  maxim  not  to  be  disregarded,  that  general  ex- 
pressions, in  every  opinion,  are  to  be  taken  in  connec- 
tion with  the  case  in  which  those  expressions  are 
used.  If  they  go  beyond  the  case,  they  may  be  re- 
spected, but  ought  not  to  control  the  judgment  in  a 
subsequent  suit,  where  the  very  point  is  presented 
for  decision.  The  reason  of  the  maxim  is  obvious. 
The  question  actually  before  the  court  is  investigated 
with  care,  and  considered  in  its  full  extent.  Other 
principles  which  may  serve  to  illustrate  it,  are  con- 
sidered only  in  relation  to  the  case  decided;  but  their 
possible  bearing  on  all  other  cases  is  seldom  com- 
pletely investigated." 

In  Carroll  v.  Carroll,  16  Howard,  305,  Justice  Curtis 
speaking  for  the  Court,  after  quoting  these  remarks  of 
Chief  Justice  Marshall,  reiterated  the  maxim  in  the  words: 

'*This  court,  and  all  other  courts  organized  under  the 
common  law,  has  never  held  itself  bound  by  any  parts 
of  an  opinion  in  any  case,  which  was  not  needful  for 
the  ascertainment  of  the  rights  or  title  in  question 
between  the  parties,"  and  observed  of  two  other  cases, 
that  they  are  *'an  illustration  of  the  rule  that  any 
opinion  given  here  or  else\vhere,  cannot  be  relied  on 
as  a  binding  authority  unless  the  case  calls  for  its  ex- 
pression." 
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Let  us  inquire,  therefore,  whether  the  opinions  in  the 
cases  relied  on  to  foreclose  this  discussion,  'Vent  beyond 
the  case,"  whether  "the  very  point"  was  ^'presented  for 
decision"  in  any  of  them;  whether  **the  expressions"  re- 
lied on,  "were  needful  for  the  ascertainment  of  the  right 
in  question  between  the  parties,"  was  "actually  before  the 
court,"  and,  "considered  to  its  full  extent."  The  slight- 
est examination  of  those  cases  will  show  that  the  opinions 
in  them  did  not  consider  the  question  here  presented, 
which  was  not  involved  in  any  of  them,  and  that  this  case 
does  not  fall  within  the  reason  of  the  judgment  in  a  single 
one  of  them. 

REVIKW  OF  CASKS  ON  SUBJECT. 

The  cases  before  the  Supreme  Court  in  which  occur  the 
expressions  relied  on  to  show  lack  of  the  power  in  Con- 
gress, came  before  the  court  in  three  forms,  and  showed: 
either,  a  denial  by  State  legislation  or  hostile  acts  of  State 
officers  of  rights  secured  by  the  XlVth  amendment;  or, 
attempts  by  Congress,  by  plenary  legislation,  to  originate 
rights  among  citizens  of  the  State  in  order  to  protect  a 
Federal  right,  which  is  no  more  than  the  privilege  to  be 
exempt  from  invidious  discrimination  at  the  hands  of  the 
State,  without  reference  to  faults  of  the  State  in  this 
respect;  or,  an  effort  by  Congress  to  protect  rights  se- 
cured under  the  amendment  against  acts  of  private  indi- 
dividuals,  by  legislation  whose  provisions  confused  rights 
dependent  upon  the  Constitution  and  laws  with  rights  se- 
cured only  by  the  laws  of  the  State,  and  by  including  each 
right  alike,  without  distinction,  in  provisions  which  were 
thus  incapable  of  separation,  necessarily  vitiated  the 
particular  act  as  being  broader  than  the  power  granted  to 
Congress. 

It  is  to  be  observed  at  the  outset,  that  the  controlling 
consideration  which  compelled  a  bare  majority  of  the  Su- 
preme Court  in  the  Slaughter  House  Cases,  to  deny  power 
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to  the  United  states  to  strike  down  a  monopoly,  created  by 
state  law,  of  providing:  a  place  where  animals  must  be 
slaughtered  in  a  cit}%  was,  that  upholding  the  principle  it 
involved,  would  subject  to  the  power  of  Congress  *'the 
entire  domain  of  civil  rights  heretofore  belonging  exclu- 
sively to  the  State"  and  "fetter  and  degrade  state  govern- 
ments by  subjecting  them  to  the  control  of  Congress  in 
the  exercise  of  powers  heretofore  universally  conceded  to 
them,  of  the  most  ordinary  and  fundamental  character." 
This  power,  of  the  *'most  ordinary  and  fundamental 
character"  here  referred  to,  is  the  legislative  power  of  the 
State,  the  power  to  give  the  law  which  regulates  and  con- 
trols its  own  domestic  affairs.  The  Supreme  Court  in 
subsequent  cases,  following  that  decision,  has  made  the 
presence  or  absence  of  such  control  by  Congress  of  the 
laws  and  power  of  the  State  government,  in  the  Federal 
legislation  for  the  protection  of  a  right,  the  key  to  lock  or 
unlock  the  power  of  Congress,  in  the  particular  case,  to 
legislate  for  the  protection  of  rights  or  immunities  arising 
under  the  XIV  amendment.  If  the  Federal  statute  does 
not  attempt,  in  protecting  such  a  right,  to  control  State 
governments  or  their  laws,  the  principle  declared  in  the 
Slaughter  House  Cases  has  no  application.  The  philoso- 
phy of  the  whole  series  of  decisions  under  the  XIV 
Amendment  is,  not  that  there  is  any  want  of  power  in 
Congress  to  aid  the  State,  in  the  accomplishment  of  results 
intended  to  be  effected  by  the  imposition  of  duties  upon 
the  State  by  the  constitutional  amendment,  when  the  State 
endeavors  to  perform  them;  nor  that  the  United  States 
shall  not  exercise  its  "concurrent  sovereignty,"  over  per- 
sons and  things  within  its  dominions,  to  effect  the  same 
ends,  so  long  as  it  does  not  attempt  to  control  State  gov- 
ernments, or  change  their  laws,  or  their  relations  to  the 
United  States,  further  than  the  amendment  itself  changes 
them.  Their  trend  is  not  that  the  United  States  can  not 
help,    but   that   it  can  not  help  by  modes  which  assail  the 
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laws,  or  power  of  the  State  over  its  citizens.  When 
Federal  leg^islation  does  not  run  counter  to  an^'  of  these 
objections,  and  is  ''appropriate,*'  that  is,  effects  the  results 
intended  to  be  accomplished  bj*  the  amendment,  in  modes 
that  do  not  overthrow  State  Power,  it  does  not  fall  within 
the  reason  or  condemnation  of  these  decisions.  The  just 
inference  from  them,  lies  rather  in  the  direction  of  up- 
holding*: the  power. 

Clearly,  neither  the  Civil  Rij^hts  Cases,  nor  the  Slaughter 
House  Cases,  involved  the  question  here  presented.  They 
turned  respectively,  upon  the  powers  of  the  United  State-^. 
lejj^islative  or  judicial,  to  interfere  with  State  laws  which 
made  no  invidious  discrimination  between  citizens.  What 
immunities  the  citizen  is  entitled  to  enjoy  under  the 
XlVth  amendment  against  attacks  by  private  persons 
upon  the  administration  of  th^  State's  established  course 
of  judicial  procedure,  and  what  power  Conjrress  has  to 
protect  them,  when  the  State  seeks  to  punish  a  citizen  for 
crime,  were  neither  raised  nor  mooted  in  those  cases.  A. 
case  like  this  in  its  facts,  but  not  in  the  principles  which 
control  it,  is  Harris  v.  United  States.  106  U.  S.  629.  There, 
prisoners,  in  the  custody  of  the  sheriff  upon  accusation  of 
crime  against  the  law^s  of  the  State  of  Tennessee,  were 
wrested  from  Iiim  and  murdered  by  a  mob.  The  State 
had  taken  the  first  step  in  the  administration  of  judicial 
procedure  by  arresting  the  prisoners  and  holdinj^  them 
for  trial.  The  indictment  against  the  members  of  the 
mob,  however,  was  for  conspiracy  to  deprive  the  prisoners 
''of  the  due  aal  equal  protection  of  the  laws  of  Tennes- 
s.*e" — a  right  which, when  there  is  no  invidious  discrimina- 
tion,is  secured  only  by  the  laws  of  the  State, and  the  enjoy- 
ment of  which,  in  the  constitutional  sense,  can  never  be 
impaired  by  private  individuals — and  not  for,  the  widely 
different  offense,  of  preventing  the  enjoyment  by  the 
prisoners  of  the  administration  of  the  established  course 
of  judicial  procedure  at  the  hands  of  the  State,  which  is  a 
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ritjht  secured  under  the  Constitution  and  laws  of  the 
United  States.  Since  the  clause  concerning  *'the  equal 
protection  of  the  laws''  creates  no  Federal  rig^ht  except  to 
be  free  from  invidious  discrimination  by  state  instru- 
mentality against  the  equality  of  the  citi;:en  before  the 
law,  the  indictment  in  that  case,  which  did  not  alleore  such 
discrimination  by  the  State,  did  not  charge  that  any 
Federal  right  protected  under  that  clause,  had  been  vio- 
lated; and  no  other  Federal  right  was  involved  in  the  case 
made  by  the  indictment,  or  by  the  statute  under  which  it 
was  brought.  It  will  be  s:en,  therefore,  from  the  most 
cursory  examination  of  this  series  of  cases,  that  none  of 
them  involved  the  povver  of  Congress  to  protect  State  offi- 
cers in  the  discharge  of  the  duty  required  by  the  amend- 
ment as  to  '*due  protess,"  and  the  citi;!Jen  in  the  enjoy- 
ment of  the  benefits  resulting  therefrom,  against  the 
lawlessness  of  private  individuals  which  frustates  the 
efforts  of  the  State,  when  it  is  endeavoring  to  perform 
these  duties;  if  the  Federal  legislation  which  deals  with 
such  acts,  punishes  them,  only  in  their  character  as  an 
attack  upon  the  enjoyment  of  the  right,  and  does  not  at- 
tempt to  change  State  laws,  or  control  the  exercise  of 
State  power.  Such  a  case  lies  far  without  the  reason  of 
any  of  these  decisions,  or  the  sweep  of  the  evil  they  de- 
signed to  avoid, 

othe:k  cognatk  dkcisioNvS. 

Moreover,  in  ascertaining  the  privileges  and  immunities 
arising  under  the  due  ''process  clause,"  in  the  phase  here 
presented,  and  the  povver  of  Congress  to  protect  them,  we 
can  not  disregard  doctrines  which  the  Supreme  Court  has 
proclaimed  in  other  cases  arising  under  the  amendment 
and  other  provisions  of  the  Constitution.  The  Supreme 
Court  has  frequently  held  that  State  officers,  in  discharg- 
ing the  duties  required  of  them  under  the  XlVth  amend- 
ment, are  representatives  of  the   Stite  and  that,  in  vvield- 
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ing  State  power,  State  officers  are  in  the  exercise  of  a 
duty  imposed  upon  the  State  by  the  Constitution  of  the 
United  States,  and,  therefore,  Congress  may  protect  the 
performance  of  the  duty  so  put  upon  the  officer  as  the 
State's  representative,  by  punishing:  the  officer  for  not 
performing  it.  It  has  upheld  conviction  of  private  per- 
sons, under  Federal  laws,  for  interfering  with  other  private 
persons  in  the  exercise  of  functions,  or  the  enjoyment  of 
rights,  which  are  dependent  upon  the  laws  of  the  United 
States,  although  the  acts  by  which  that  result  was  de- 
signedly effected,  would,  without  that  intent  and  effect,  be 
punishable  solely  under  the  laws  of  the  State.  It  has 
gone  still  further  and  sustained  the  laws  of  the  United 
States  which  imposed  penalties  upon  State  officers  for  not 
performing  their  duty  as  commanded  by  the  State  law,  so 
far  as  it  affected  the  election  of  Congressman  and  presi- 
dential electors;  declaring  that  the  duties  to  be  performed 
under  these  laws,  were  '*due  to  the  United  States,  as  well 
as  to  the  State,"  and  that  the  power  necessarily  followed 
from  "the  direct  interest"  the  national  government  had 
in  the  subject. 

A  third  of  a  century  has  elapsed  since  the  Supreme 
Court,  in  the  Slaughter  Cases,  speaking  of  the  equal  pro- 
tection clause,  declared:  "We  doubt  very  much  whether 
a:3y  act  of  the  State  not  directed  by  way  of  discrimination 
against  negroes  on  account  of  their  race,  will  ever  be  held 
to  come  within  the  purview  of  this  provision.  It  is  so 
clearly  a  provision  for  that  race  and  for  that  emergency, 
that  a  strong  case  would  be  necessary  for  its  application 
to  any  other."  The  court  has  progressed  a  long  way  in 
the  construction  of  the  amendment  since  then.  Corpora- 
tions are  now  held  to  be  persons  within  the  meaning  of 
this  provision,  and  charges  for  the  use  of  property  affected 
wi-th  a  public  interest,  the  validity  of  schemes  of  taxation, 
the  rights  of. persons  sui  juris  to  regulate  their  hours  of 
labor,    or    make    other  contracts,  and  other  like  subjects 
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have  long:  since  been  brougfht  within  the  field  of  its  pro- 
tection. What  immunities  arise  under  the  due  process 
clause,  in  any  gfiven  case,  must  be  traced  and  determined 
b}'  the  scope  of  the  amendment,  as  it  has  been  extended 
from  time  to  time  by  the  gradual  process  of  ev(  lution  in 
the  Supreme  Court;  and  not  by  seizing:  upon  any  one  or 
more  utterances  of  that  court,  in  any  particular  case,  as 
an  unalterable  standard  by  which  to  measure  every  rigfht 
which  can  arise  under  the  amendment.  No  other  rule  is 
safe  or  practical. 

OTHKK    CONSIDKRATIONS. 

The  stu  lent  of  cur  jurisprudence  would  be  over-bold, 
when  the  reasons  for  the  contrary  holding  are  so  cogent 
and  important,  and  where  there  has  been  no  decision  of 
the  very  point  by  the  Supreme  Court,  to  declare  that 
Congress  is  without  constitutional  warrint  to  lay  its  hands 
on  private  individuals,  whose  lawless  violence  prevents  the 
State  from  discharging  a  great  duty  the  Constitution  im- 
poses on  it,  to  save  a  great  right  for  the  citizen,  which  it 
was  intended  thereby  to  secure,  and  which  can  be  saved 
in  no  other  way  than  by  the  performance  of  that  duty  by 
the  State.  Doubt  and  debate  as  to  the  powers  of  Congress 
and  the  jurisdiction  of  the  United  States,  as  to  matters  of 
great  moment  to  its  people,  have  not  always  been  fore- 
closed in  the  Supreme  Court  even  by  its  own  solemn  de- 
cision on  the  very  point.  For  fifty  years,  it  had  been  the 
settled  doctrine,  supported  by  the  usages  and  traditions 
of  the  people,  that  the  admiralty  jurisdiction  of  the  United 
States  began  and  ended  with  the  ebb  and  flow  of  the  tide. 
Larger  experience  proving  this  to  be  an  ill-timed  con- 
struction of  the  admiralty  power  given  by  the  Constitution, 
the  Supreme  Court  changed  its  construction  of  the  bounds 
of  the  power,  to  meet  new  conditions  of  navigation  and 
commerce.  Early  decisions  under  the  power  to  regulate 
commerce    have    given    away,    or   been  modified,  in  later 
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times,  to  suit  conditions  and  developments  of  today.  The 
power  in  Congfress  to  make  legal  tender  of  its  paper  obli- 
gfations  was  not  settled  by  a  solemn  decision  that  it  had  no 
such  authority;  and  a  little  later,  that  decision  was  over- 
thrown and  the  power  upheld.  Numerous  illustrations 
are  found  in  the  decisions  of  that  great  court,  of  the  force 
of  new  urgencies  and  new  times  in  molding  and  changing 
the  play  of  the  powers  of  government  under  the  Constitu- 
tion, as  defined  by  earlier  decisions  of  that  court,  and  it  is 
not  safe,  in  considerirtg  any  right  arising  under  the  Con- 
stitution, to  ignore  these  potent  influences. 

KSSENTIAL  DIP^FKKENCK  BETWEEN  RIGHTS  UNDER  THE  DIFFER- 
ENT    CLAUSICS. 

It  is  also  essential  constantly  to  bear  in  mind,  in  deter- 
mining the  power  of  Congress  as  to  this  matter,  the  fun- 
damental difference,  in  nature  and  constitutional  conse- 
quence, between  the  rights  and  immunities  arising,  re- 
spectively, under  the  clauses  of  the  XlVth  amendment 
regarding  **due  process  of  law''  and  "the  equal  protection 
of  the  laws."  This  diff^erence  is  in  respect  of  the  things 
in  which  these  rights  consist,  what  constitutes  enjoy- 
m-ent  of  them,  in  the  constitutional  sense,  and  the  scope  of 
the  constitutional  commands  in  respect  to  them. 

The  whole  force  of  the  command  regarding  "the  equal 
protection  of  the  laws"  is  to  create  for  the  citizen,  the  im- 
munity or  privilege  of  not  being  discriminated  against  in 
the  making  or  execution  of  the  law^s.  If  the  State  with- 
holds from  all  or  gives  to  all,  under  the  same  circum- 
stances, the  enjoyment  of  any  specific  right,  Congress  is 
powerless,  under  this  clause,  to  compel  the  State  either  to 
deny  or  afford  enjoyment  of  that  right.  Whatever  right 
the  laws  of  the  State  thus  give  for  the  protection  of  life, 
liberty  or  property  and  the  pursuit  of  happiness,  which 
constitute  the  system  which  is  denominated  "the  equal 
protection  of  the  laws/'  is  a  pure  creation  of  State  power, 
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flowing  from  that  power  from  the  beginning,  and  depen- 
dent upon  that  power  to  the  end.  The  authority  conferred 
upon  Congress,  under  this  clause,  exists  and  can  be  put 
in  motion,  solely  to  frustrate  invidious  discrimination  as 
made  by  State  power,  and,  then,  that  discrimination  arms 
Congress  with  no  further  warrant  than  to  strike  down 
such  discrimination.  Until  unlawful  discrimination  is 
made,  no  Federal  right  is  brought  into  life,  and  there  is 
nothing  to  come  under  the  protecting  power  of  this  clause 
of  the  amendment.  Its  command  is  nothing  more  than  a 
command  that  the  State  shall  make  and  execute  its  laws 
fairly  and  impartially,  or  that  it  shall  create  a  status  of 
legal  equality  and  endeavor  to  maintain  it.  When  it  does 
that,  the  State  has  performed  its  full  duty  to  the  citizen, 
and  he  is  thereby  put  in  full  possession  and  actual  enjo}^- 
ment,  in  the  Constitutional  sense,  of  every  right  or  im- 
munity which  this  clause  of  the  Constitution  intended  to 
confer  upon  him.  Since  this  status  can  be  created  only 
by  the  exercise  of  legislative  power  and  impaired  only  by 
the  acts  of  officers  who  wield  State  authority,  a  private 
person,  who  can  neither  legislate  nor  otherwise  wield 
State  power,  cannot  impair  or  otherwise  prevent  the  citi- 
zen's enjoyment,  in  the  Constitutional'sense,  of  the  right 
given  under  this  clause.  Resistance  to  these  laws  by 
private  individuals  is  nothing  more  than  resistance  to 
State  authority,  and  can  not  blot  out  the  fact  that  the 
State  has  passed  impartial  laws  and  provided  means  to 
execute  them,  and  has  thereby  afforded  '*the  equal  pro- 
tection of  the  laws" — the  legal  status  the  Constitution 
commanded  it  to  confer — and,  in  consequence,  the  citizen 
has,  and  has  had,  actual  enjoyment  of  the  right  or  status. 
Lawlessness  of  private  individuals  being  utterly  ineffect- 
ual, in  the  Constitutional  sense,  to  prevent  or  impair  the 
citizen's  enjoyment  of  **the  equal  protection  of  the  laws," 
such  acts  on  their  part,  can  not  furnish  a  resting  place, 
under  that  clause,  for  Federal   power  from  which  to  build 
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an  oflfense  against  the  United  States  out  of  such  acts,  on 
the  ground  that  they  impair  the  enjoyment  of  a  right 
which  is  secured  by  the  Constitution  or  laws.  These 
considerations  alone,  quite  apart  from  the  fact  that  the 
statute  annulled  in  Harris'  case  was  broader  than  the  au- 
thority conferred  by  the  Constitution,  clearly  compelled 
the  result  reached  in  that  case. 

THK  DUIC  PKOCi:SS  Cl-AUSi:. 

The  right  or  immunity  of  the  citizen  accused  of  crime, 
to  enjoy  '*due  process,"  at  the  hands  of  the  State,  is  not 
quickened  into  being,  in  the  constitutional  sense,  until  the 
State  proceeds  or  attempts  to  proceed,  ag^ainst  the  citizen 
to  take  his  life,  liberty  or  property.  Until  then,  his  rights, 
so  far  as  secured  by  Federal  law,  are  dependent  on  the 
**equal  protection  of  the  laws."  If  the  State  does  not  pro- 
ceed against  an  offender,  and  remains  inert,  suffering  pri- 
vate individuals  to  work  their  will  upon  him,  without 
making  any  effort  to  protect  him,  after  the  necessity 
arises,  and  the  opportunity  is  afforded  in  his  particular 
case,  such  non-action  by  the  State  may,  in  the  constitu- 
tional sense,  amount  to  a  denial  by  the  State  of  the  ''equal 
protection  of  the  laws,"  but  cannot  amount  to  the  denial  of 
rights  under  the  "due  process"  clause,  within  the  con- 
stitutional sense. 

When,  however,  the  State  accuses  the  citixon,  and  takes 
him  into  custody  to  punish  him  for  crime  against  its  laws, 
he  is  then  entitled  to  enjoy  something  more  than  '*the 
equal  protection  of  the  laws"  at  the  hands  of  the  State. 
His  rights,  pri\'ileges,  and  immunities,  and  the  power  of 
Congress  to  protect  them,  then  take  on  larger  form  and 
wider  proportion  under  the  *'due  process"  clause.  It  is 
not  at  all  necessary  in  order  to  sustain  this  conclusion,  to 
run  counter  to  what  is  said  by  Justice  Bradley  in  Cruik- 
shank's  case,  when  it  was  before  the  Circuit  Court,  and 
which,  in  substance,  was   reaffirmed   when  that  case  came 
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before    the    Supreme    Court,    and    reiterated  in  Logan's 
case.    Mr.  Justice  Bradley  said,  1  Woods  Rep.  308,  314-16: 

*'When  any  of  these  rights  and  privileges  are  secured 
in  the  Constitution  of  the  United  States,  only  by  a 
declaration  that  the  States  or  the  United  States  shall 
not  violate  or  abridge  them,  it  is  at  once  understood 
that  they  are  not  created  or  conferred  by  the  Consti- 
tution, but  that  the  Constitution  only  guarantees  that 
they  shall  not  be  impaired  by  the  State  or  the  United 
States  as  the  case  may  be.  The  fulfillment  of  this 
guaranty  by  the  United  States  is  the  only  duty  with 
which  that  government  is  charged.  AflRrmative  en- 
forcement of  the  rights  and  privileges  themselves, 
unless  something  more  is  expressed,  does  not  devolve 
upon  it,  but  belongs  to  the  State  government  as  a  part 
of  its  residuary  sovereignty." 

The  doctrine  we  contend  for,  is  only  that,  when  the 
State  undertakes  to  perform  the  duty,  Congress  may  aid 
in  *'the  fulfillment  of  this  guaranty,"  by  the  passage  of  ap- 
propriate laws  to  accomplish  that  end. 

Federal  law  which  punishes  the  attack  upon  the  right, 
when  the  State  attempts  to  aflFord  its  enjoyment,  is  not 
"affirmative  enforcement  of  the  right."  That  would  re- 
quire power  in  Congress  to  originate  '*due  process,"  to 
constitute  the  tribunals  to  afford  it,  and  to  punish  men  for 
the  violation  of  the  laws  of  their  State.  It  would  put  the 
State  government  in  the  control  of  Congress.  The  *'nega- 
tive''  enforcement  of  the  right  at  the  hands  of  the  State  by 
the  operation  of  Federal  laws,  only  declares  to  the  mob, 
'*the  State  may  punish  offenders  against  its  laws  as  these 
laws  provide,  but  you  shall  not  punish  a  citizen  of  the 
United  States  for  crime,  when  the  State  is  seeking  to 
punish  him,"  and  is  in  no  way  vicious.  It  usurps  no  power 
of  the  State.  It  does  not  create  **due  process."  It  does 
not  originate  rights.  It  takes  no  concern  in  the  violation 
of  the  State  law,  leaving  the  mob  still  amenable  to  it,  and 
deals  with  its  members  only  because  their  acts  attack  a 
right  given  by  the  Constitution  itself. 
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The  right  of  Congress  to  move  in  this  matter  is  clear 
even  under  Justice  Bradlej^'s  test.  In  this  clause  ''some- 
thing more  is  expressed."  There  is  much  more  than 
recognition  of  the  right  and  prohibition  against  its  denial. 
The  right  is  not  secured  "only"  by  a  declaration  that  the 
State  '*shall  not  abridge  or  deny  it."  This  clause  as  to 
"due  process"  has  not  merely  recognized  an  existing  right 
of  the  citizen,  and  forbidden  its  denial  by  the  State,  but, 
as  to  the  particular  phase  of  the  right  with  which  we  are 
here  concerned,  the  clause,  by  the  force  of  the  verj^  term, 
'*due  process  of  law,"  after  recognizing  the  right  and  for- 
bidding its  denial,  has  gone  the  full  length  of  defining  it, 
and  prescribed  what  is  necessary  to  constitute  enjoyment 
of  it,  in  the  constitutional  sense,  by  pointing  out  the  chan- 
nels and  modes  in  which  the  State  shall  exercise  certain 
functions,  and  has  commanded  the  State  to  perform  them, 
and  empowered  Congress  to  see  that  it  does  do  so;  to  the 
end  that  the  citizen  shall  have  enjoyment,  at  theTiands  of 
the  State,  of  rights  and  immunities  the  amendment  in- 
tended thus  to  safeguard  and  protect.  The  only  debata- 
ble question  here,  therefore,  is  whether  these  exactions 
of  the  Constitution  and  the  laws,  have  secured  this  right 
to  the  citizen.  It  is  impossible  to  conceive  of  any  right 
''accorded  by,  arising  under  or  dependent  upon  the  Con- 
stitution or  laws,"  if  a  right  is  not  so  secured,  when  the 
Constitution  not  only  recognizes  the  right,  and  prohibits 
its  denial,  but  prescribes  what  is  necessary  to  constitute 
enjoyment  of  the  right,  and  fixes  the  modes  and  channels 
in  which  the  duty  of  protecting  it  shall  be  exercised, 
points  out  who  shall  afford  the  right,  and  then  gives  Con- 
gress special  authority  to  enforce  performance  of  that 
duty,  which  Congress  has  exercised  by  punishing  persons 
who  conspire  to  deprive  the  citizen  of  the  enjoyment  of 
that  right.  That  this  clause  of  the  Constitution  thus 
grasps  and  defines  the  citizen's  right  to  enjoy  adminis- 
tration   of    judicial    procedure  at  the  hands  of  the  State, 
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when    it    takes    the  citizen  in  custody  to  punish  him  for 
crime,  seems  quite  clear. 

I>UE  PROCESS    CLAUSE    HAS  DONE  MUCH  MORE  THAN  RECOGNIZE 

AND  FORBID  DENIAL  OF   RIGHT  HERE  CONCERNED.      IT 

HAS  DEFINED  AND  SECURED  IT. 

The    phrase,    "due    process  of  law,*'  has  had  a  well  de- 
fined   meaning:    for    agfes.     It    came  down  to  us  from  the 
jurisprudence  of  the  mother  country.     All  the  rig^hts  and 
immunities    secured    by    it,  were  acknowledged  and  pro- 
tected   by    the  grovernment  of  our  forefathers  in  the  Colo- 
nies.    After    they    created    the  United  States,  they    em- 
ployed the  phrase  in  the  Vth  amendment  to  secure  enjoj'- 
ment  of  these  rights  at  the  hand  of  that  government.     In 
time,    they    felt  the  necessity  of  using  the  same  terms  in 
another  amendment,   in  order  to  secure  enjoyment  of. the 
same    rights    at    the    hands    of  the  State.     In  view  of  its 
history,  and  the  settled  meaning  of  the  phrase,  the  use  of 
the    phrase    in    the    XlVth  amendment  imbedded  in  the 
Constitution  certain   rights  of  the  citizen,  when  the  State 
takes  him   into  custody   to  punish  him  for  crime,  and  de- 
fined   in    what    they    shall  consist,  and  how  they  shall  be 
enjoyed,  and  what    the  State  must  do,  and  what  the  State 
must    not    do,    as  clearly  and  peremptorily  as  if  all  these 
rights    and    duties  had  been  placed  in  the  amendment  by 
enumeration    and    elaborate    description.     This  much  is 
settled    by   the   decision  in  the  case  of  Hurtado  v.  Califor- 
nia,   110    U.    S.    156.     The  Supreme  Court  of  the  United 
States  there  declared,   that  the  XlVth  amendment  in  its 
requisition   concerning   **due    process,"  is  not '* too  vague 
and    indefinite  to  operate  as  a  practical  restraint."     The 
sum    of    the    rights,  privileges  and  immunities  which  the 
citizen,   when  confined  on  accusation  of  crime,  is  entitled 
to    enjoy    by   the  force  of  the  terms  of  the  XlVth  amend- 
ment,   is  stated  in  that  case,  to  be,  in  the  language  of  Mr. 
Webster,    in    his    familiar  definition,  the  operation  of  the 
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general  law,  "a  law  which  hears  before  it  condemn^, 
which  proceeds  upon  inguir}-,  and  renders  jiidirment  only 
after  trial."  In  short,  as  therein  decided,  the  clause  con- 
fers upon  the  citizen,  when  imprisoned  on  accusation  of 
crime  against  the  laws  of  the  State,  the  right,  privilege  or 
immunity  to  have  the  State  afford  him  due  administration 
of  its  ''established  course  of  judicial  procedure." 

What  does  the  administration  of  the  established  course 
of  judicial  procedure  require  to  be  done  for  the  citizen  in 
such  a  case?  What  constitutes  enjoyment  of  the  benefits? 
Having  put  the  accused  in  prison  upon  accusation  of  crime, 
the  State  must  inform  him  of  the  nature  and  cause  of  the 
accusation  against  him.  It  must  safely  keep  him  in 
prison  until  it  brings  him  before  a  tribunal,  where  he  ha?^ 
the  opportunity  as  well  as  the  right  to  appear,  which  pro- 
ceeds upon  fixed  principles,  and  not  arbitrarily.  When 
it  brings  him  there,  it  must  compel  his  witnesses  to  at- 
tend, if  they  will  not  come.  It  must  confront  him  \vith 
his  accusers  in  open  court,  and  give  him  the  right  and 
opportunity  to  examine  them.  'J'he  tribunal  must  hear 
him  and  his  witnesses  before  it  condemns  him.  If  he  is 
acquitted,  he  is  entitled  to  go  forth  unharmed.  If  he  is 
found  guilty,  he  has  the  right,  and  must  have  the  oppor- 
tunity, to  present  whatever  he  can  in  arrest  of  judgment, 
before  sentence  is  pronounced.  If  he  is  sentenced,  even 
to  death,  he  still  has  the  right  to  life  until  the  sentence  is 
executed,  in  the  mode  and  time,  and  by  the  authority, 
prescribed  by  law. 

In  Alabama,  the  State  gives  him  something  more,  which 
this  clause  of  the  Constitution,  as  it  requires  the  adminis- 
tration of  the  State's  established  Code  of  judicial  proced- 
ure, commands  it  also  to  afford  the  citizen.  He  must  be 
indicted  and  tried  by  a  jury  of  his  peers.  He  has  a  right 
to  except  to  the  rulings  of  the  judge.  He  has  the  right  to 
appeal  and  to  suspend  the  execution  of  the  sentence  until 
the    case    is    determined    in   the  appellate  court.     These 
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latter  rigrhts,  the  State,  which  is  supreme  save  as  restrain- 
ed by  the  Constitution  of  the  United  States,  may  deny  to 
or  withdraw  from  its  citizens;  but  the  fundamental  privi- 
leges and  immunities  of  the  right  as  first  described  above, 
^vhich  have  been  defined  in  the  jurisprudence  of  English 
speaking  peoples  and  imbedded  in  the  Constitution,  can 
not  be  taken  away  by  the  State.  The  only  reason  they 
cannot  be  taken  away  by  the  State  is,  because  the  enjoy- 
tnent  of  the  benefits  of  these  rights  at  the  hands  of  the 
State,  is  secured  to  the  citizen  by  the  Constitution  of  the 
United  States. 

It  needs  no  argument  to  show  that  private  individuals, 
who  take  a  prisoner  from  the  protection  of  the  officers, 
and  murder  him,  to  punish  him  for  crime,  and  to  prevent 
his  having  the  opportunity  to  enjoy  the  benefits  of  the  ad- 
ministration of  judicial  procedure,  when  the  State  is  en- 
deavoring to  afford  it,  do,  in  the  Constitutional,  as  well  as 
in  every  other  sense,  deprive  the  prisoner  of  the  adminis- 
tration of  judicial  proceedings  at  the  hands  of  the  State. 
Has  Congress  no  power  to  punish  such  acts  as  offenses 
against  the  United  States? 

SOM 15  AXIOMS   IN   OUR.  JURISPRUDENCE. 

Before  proceeding  further  with  this  inquiry,  let  us  re- 
call some  utterances  of  the  Supreme  Court,  which  are  now 
axioms  in  our  jurisprudence. 

"The  United  States  are  a  nation,  whose  powers  of  gov- 
ernment, legislative,  executive,  and  judicial,  within 
the  sphere  of  action  confided  to  it  by  the  Constitution, 
are  supreme  and  paramount.  Every  right  accorded 
by,  arising  under,  or  dependent  upon,  the  Constitu- 
tion, may  be  protected  and  enforced  by  such  means 
and  in  such  manner  as  Congress,  in  the  exercise  of 
the  correlative  power  of  protection  and  of  the  legisla- 
tive powers  conferred  upon  it  by  the  Constitution, 
may,  in  its  discretion,  deem  most  eligible  and  best 
adapted  to  attain  the  object.''-^///,  re  Quarles  and 
Butler,  158  U.  S.  535. 
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'^Rights  and  immunities  accorded  by  or  dependent  upon 
the  Constitution  of  the  United  States  can  be  protected 
b}'  Cong^ress.  The  form  and  manner  of  that  protec- 
tion may  be  such  as  Congress,  in  the  legitimate  exer- 
cise of  its  legislative  power,  shall  prescribe,  and  may 
be  varied  to  meet  the  necessities  of  the  particular 
right/'— United  States  v.  Reese,  92  U.  S.  214. 

**A  right  whether  accorded  by  the  Constitution  of  the 
United  States,  or  only  guaranteed  by  it,  even  without 
any  express  delegation  of  power,  maj'  be  protected  by 
Congress  in  such  manner  and  form  as  Congress  in  the 
legitimate  exercise  of  its  discretion,  shall  provide/'— 
Prigg  v.  Pennsylvania;  16  Peters,  539. 

'*The  Fourteenth  Amendment  makes  no  attempt  to 
enumerate  the  rights  it  designs  to  protect.  It  speaks 
in  general  terms,  and  these  are  as  comprehensive  as 
possible.  Its  language  is  prohibitory,  but  every  pro- 
hibition implies  the  existence  of  rights  and  immuni- 
ties.''—Strauder  v.  West  Virginia,  100  U.  S.  303. 

It  is  a  familiar  rule  in  construing  the  Constitution,  that 
new  provisions,  originating  in  larger  experience,  securing 
the  liberty  and  rights  of  the  citizen,  are  to  have  a  liberal 
construction  according  to  the  spirit,  rather  than  a  narrow- 
construction  according  to  the  letter.  The  Supreme  Court 
has  declared  of  prohibitions  put  up  the  government 
for  the  protection  of  personal   rights  of  the  citizen,  that 

**A  close,  literal,  construction  deprives  them  of  half  of 
their  efficacy,  and  leads  to  gradual  depreciation  of  the 
right,  as  if  it  were  more  in  sound  than  in  substance. 
It  is  the  duty  of  the  courts  to  be  watchful  of  the  con- 
stitutional rights  of  the  citizen." 

thp:  f:nd  rkquirkd. 

Ordinarily,  *'wheo  the  end  is  required,  the  means  are 
given."  What  is  the  end  required  here?  Plainly,  that 
Congress  shall  see  that  the  citizen,  when  proceeded  against 
by  the  State,  shall  have  judicial  administration  at  the 
hands  of  the  State.  His  enjoyment  of  it  can  be  prevented 
only  when  the  hands  of  the  State  withhold  it,  or  its  out- 
stretched arm  is  stricken  down  by  others  as  it  attempts  to 
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afford"it.  Naturally  and  ordinarily,  **the  means"  to  secure 
the  rig^ht  when  the  State  endeavors  to  afford  it,  are  to 
throttle  those  who  fight  its  efforts.  Congfress  is  armed 
with  ample  power  to  see  that  the  citizen  has  the  benefit  of 
this  rigfht  at  the  hands  of  the  State.  Upon  what  principle, 
must  a  power  so  august  that  it  is  armed  with  strength  to 
deal  with  a  State,  shrink  into  insignificance  and  fall  down 
the  moment  a  private  individual  defies  its  purpose?  Is  it 
that  the  exercise  of  the  power  changes  the  laws  or  dero- 
gates from  the  authority  of  the  State?  The  execution 
of  '^appropriate"  laws  by  Congress  in  this  particular  ac- 
complishes only  what  the  State  laws  intend  to  effect  for 
the  right,  and  thus  the  United  States  in  vindicating  its 
own  laws  against  individual  transgression,  reaches  the 
same  end,  without  changing  the  laws  of  the  State,  or 
touching  its  authority  and  dignity.  What  consideration, 
then,  which  gives  the  slightest  importance  to  the  purpose 
of  the  XlVth  amendment,  authorizes  us  to  hold  that  the 
very  words  which  breathe  life  into  the  power  of  Congress 
to  enforce  the  right  of  the  citizen  to  have  administration 
of  the  State's  established  course  of  judicial  procedure  at 
its  hands,  entertained  and  expressed  at  the  same  time,  in 
those  same  words,  a  purpose  to  deaden  the  power,  by 
withdrawing  from  it  all  authority  lo  protect  the  means  of 
saving  enjoyment  of  the  right  at  the  hands  of  the  State, 
when  it  endeavors  to  afford  it,  against  hostile  acts  of  law- 
less private  individuals?  The  chief  evil  which  defeats  the 
purposes  of  the  amendment  is  lawless  violence  by  private 
individuals;  and  surely  that  was  not  unknown  to  the 
framers  of  the  amendment  and  the  people  who  adopted  it. 
What  warrants  us  in  saying  they  did  not  have  it  in  mind, 
and  did  not  intend  to  provide  against  it?  As  Chief  Justice 
Marshall  said  in  the  Dartmouth  College  Case,  "It  is  not 
enough  to  say  that  this  particulnr  case  was  not  in  the 
minds  of  the  convention  when  the  article  was  framed,  nor 
of  the  American  people  when  it  was  adopted.     It  is  neces- 
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sary  to  go  further  and  to  say  that  had  this  particular  case 
been  suggested,  the  language  would  have  been  so  varied 
as  to  exclude  it,  or  it  would  have  been  made  a  special  ex- 
ception." Why  may  not  Congress  vary  the  exercise  of  its 
power  "to  meet  the  necessities  of  the  particular  right?'' 
Does  not  this  lesser  power  of  dealing  with  individuals, 
unless  withdrawn  by  the  terms  of  the  XlVth  amendment, 
inevitably  spring  out  of  the  greater  power  it  confers  to 
deal  with  States?  Do  not  such  acts  of  private  individuals, 
under  such  conditions,  defeat  the  purposes  of  the  amend- 
ment by  destroying  the  citizen's  only  means  of  enjoj'ing 
the  benefits  of  the  immunity  the  amendment  intends  to 
secure  to  him,  by  requiring  the  performance  of  the  duty 
by  the  State?  If  we  regard  the  rule  that  "when  the  end 
is  required,  the  means  are  given,"  the  right  of  Congress 
to  punish  such  lawless  private  individuals  is  plainlv  im- 
plied in  the  power  given  in  the  amendment.  McCulloch 
V.  Maryland,  4  Wheaton,  539;  Prigg  v.  Pennsylvania,  16 
Peters,  539;  Legal  Tender  Cases,  12  Wall,  536;  The  Legal 
Tender  Case,  110  U.  S.  421. 

The  amendment  created  a  citizen  of  the  United  States, 
and  gave  him  some  new  immunities  as  such,  and  empow- 
ered Congress  '*to  enforce"  them.  One  of  these  immuni- 
ties was  the  right  to  enjoy  "due  process"  at  the  hands  of 
the  State  which,  prior  to  the  amendment  had  not  been  of 
constitutional  concern  to  the  general  government.  The 
affording  of  "due  process"  by  the  State  thus  became  a 
matter  of  national  concern,  and  if  need  be,  of  national 
supervision.  'J  he  right  to  enforce  performance  of  a  duty 
involves  the  ri;>ht  to  take  part  in  it,  if  need  be.  The 
guarantor  lias  the  right,  if  not  the  duty,  to  make  up  what 
the  principal  fails  in  performance,  to  make  performance 
complete.  Nevertheless,  it  was  not  the  intention  of  the 
State  in  adopting  this  amendment,  to  confer  power  on  ihe 
general  government  to  undertake  the  general  or  initial 
duty    of    affording   "due  process''  within  the  S^ate.     'J'he 
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purpose  was  that  the  State  should  continue  to  administer 
justice  and  to  punish  crime  subject  to  the  authority  con- 
ferred bj'  that  amendment  upon  Congress  to  enforce  per- 
formance of  it,  in  order  to  give  the  citizen  the  protection  it 
thereby  intended  to  effect.  When  the  State  must  continue 
to  discharge  the  duty,  and  is  forbidden  in  the  perform- 
ance of  it  to  deprive  any  one  of  '*due  process"  of  law,  the 
prohibition  necessarily  becomes  an  absolute  and  peremp- 
tory command  that  the  State  shall  afford  administration 
of  judicial  procedure  to  all  persons,  and  certainly  to  all 
citizens,  when  the  State  proceeds  against  them  to  take 
away  life,  liberty  or  property. 

THE  FAIR  CONSTRUCTION   OF  THE  CLAUSE. 

Unless  we  surrender  abjectly  to  the  witchery  of  gram- 
matical expression  and  utterly  desert  the  spirit  of  this 
clause,  we  must  hold  that  the  command  that  **no  state 
shall  deprive,"  is  only  another  form  of  command  that 
*'each  State  shall  afford,"  the  administration  of  '*its  estab- 
lished course  of  judicial  procedure."  It  is  not  meant  by 
this,  that  the  citizen  shall  have  actual  administration  of 
judicial  procedure  at  the  State's  hands  in  every  case,  but 
that  the  least  extent  of  the  command  is,  that  the  State 
shall  strive  to  afford  it,  in  individual  cases,  by  regular  and 
orderly  proceedings  in  a  **court  of  justice,  according  to 
certain  well  established  principles,  in  which  the  citizen 
has  the  opportunity  as  well  as  the  right  to  participate. 
This  being  the  least  extent  of  this  clause,  it  necessarily 
exacts  something  more  for  the  citizen  than  the  mere  right 
to  have  the  State  pass  proper  laws,  and  furnish  proper 
officers  who  stand  ready  to  execute  them.  This  clause 
confers  upon  the  citizen  the  right  to  have  the  State's  ma- 
chinery of  justice  put  in  motion  and  kept  unimpeded  in 
the  hands  of  the  State  in  ev:ry  stage  of  its  work,  in  his  in- 
dividual case,  to  the  end  that  the  citizen  may  enjoy  its 
final  and  just  results.     If  the  clause  imports,  in  a  case  like 
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this,   onl}'  a  command  that  the  State  shall  strive  to  afford 
the   citizen   the  benefit  of  its  established  course  of  judicial 
procedure,    is    it  not  clear  that  lawless  violence  of  private 
individuals    which    renders    the    State's  efforts  futile,  di- 
rectly   and    inevitably    defeats  the  citizen's  enjoyment  of 
the    immunity?     If    so,     why    may  not  Congress  which  is 
empo^vered  "to  enforce"  the  command,    punish  private  in- 
dividuals  who  prevent  performance  of  the  dut3%  and  thus 
kill    enjoyment    of    the  right?    Such  exercise  of  power  is 
certainly-    '^appropriate."     Such    exercise    of  power  only 
upholds   the   hands  of  the  State  in  discharge  of  a  constitu- 
tional dut}',  against  others  who  seek  to  strike  them  down. 
It  goes  not  one  whit  further.     The  exercise  of  such  pK)wer 
b}'    Congress    is    nowhere  prohibited.     On  the  contrary. 
the    duty    and    the  power  **to  enforce"  the  constitutional 
demand,    necessarily,    imply    and    convey    the    power  to 
punish    acts    which    frustrate    and    defeat  its  purposei^ 
Denial  by    the  State  does  not  bring  the  immunity  into  ex- 
istence.    It    is    created  by  the  Constitution  in  advance  of 
denial,    and    to  prevent  denial.-   The  right  here,  d iff erinjr 
from    the   immunity  under  **the  equal  protection''  clause. 
is  a  positive  right,  and  is  equally  within  the  constitutional 
protection,    whether  the  State  attempts  to  deny  or  to  ac- 
cord  enjoyment  of  it.     It  is  utterly  illogical,  therefore,  to 
contend  that  the  citi.:en  has  nt)  constitutional  immunity  to 
protect,    unless   the   State  attempts  to   withhold  or  to  de- 
stroy   it;    and    that    when  the  State  attempts  to  obey  the 
Constitution,   that   very  act  of  obedience  to  the  Supreme 
law,  immediately  puts    the    right  outside  of  the  Constitu- 
tion, leaving  nothing  which   it  can  protect.     The  most  re- 
stricted and  tei  hnical  meaning  which  can  be  put  upon  the 
words   of   this  clause,  is  that  they  confer  a  right  or  immu- 
nity   upon    the  citizen,  in  a  case  like  this,  toenjov  judicial 
procedure    at    the  hands  of  the  State.     When  lawless  no- 
lence  of  private  individuals  strikes  down  the  helping  hands 
of    the  State,  while  it  is  endeavoring  to  afford  the  right,  is 
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not  the  citizen,  in  the  most  literal  sense,  deprived  of  his 
enjoyment  of  judicial  procedure  at  the  hinds  of  the  State? 
Power  "to  enforce"  a  rig^ht  carries  with  it  power  to 
protect  the  means  by  which  it  is  enjoyed.  It  is  said  the 
power  is  wanting,  because  it  is  not  expressed.  Of  such 
an  argument,  the  Supreme  Court  has  said: 

*'It  destroys  at  one  blow  in  construing  the  Constitution 
of  the  United  States,  the  doctrine  universally  applied 
to  all  instruments  of  writing,  that  what  is  implied,  is 
as  much  a  part  of  the  instrument  as  what  is  express- 
ed. The  principle,  in  its  a^pplication  to  the  Constitu- 
tion of  the  United  States  more  than  to  almost  any 
other  writing  is  a  necessity,  by  reason  of  the  inherent 
inability  to  put  in  words  all  derivative  powers;  a  diffi- 
culty which  the  instrument  itself  recognizes,  by  con- 
ferring on  Congress  the  authority  to  pass  all  laws 
necessary  and  proper  to  carry  into  execution  the 
powers  expressly  granted,  and  all  other  powers  vested 
in  .  the  government  or  any  branch  of  it  bv  the  Consti- 
tution.—Art.  I,  Sec.  8,  Clause  18." 

COKKOLLARY  AS  TO  POWER  OF  CONGRKaS  FROM  FOUR  DFCISIONS. 

It  is  an  inevitable  corrollary  from  the  decisions  of  the 
Supreme  Court,  in  Ex  Parte  Virginia,  Ex  Parte  Yar- 
brough,  in  Re  Neagle,  and  Ex  Parte  Seibold,  that  Con- 
gress has  ample  power  to  legislate  for  the  protection  of 
State  officers  in  discharge  of  their  duties,  as  representa- 
tives of  the  State,  under  the  XlVth  amendment.  Has  not 
the  United  States  a  ''direct  interest"  in  securing  the  suc- 
cessful performance  of  the  duty  the  amendment  puts 
upon  the  State?  Is  not  the  duty  due  **to  the  United  States 
as  well  as  to  the  State?"  Is  not  the  performance  of  the 
duty  the  XlVth  amendment  requires  of  State  officers,  of 
as  vital  concern  to  the  United  States  as  the  performance 
of  the  duty  required  of  State  officers  by  the  Federal 
statutes,  involved  in  P^x  Parte  Seibold,  supra?  The  fact 
that  the  officer  is  a  State  officer,  and  that  he  executes 
State  laws,  does  not  change   the  function  he  performs,  so 
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as  to  put  it  without  the  power  of  Congress  to  protect  it.  if 
the  Constitution  of  the  United  States  requires  him  as  the 
representative  of  the  State  to  perform  that  function,  in 
the  discharge  of  duties  the  Constitution  puts  upon  the 
State.  It  is  the  nature  of  the  power,  and  not  the  office  of 
the  person  who  executes  it,  which  determines  its  char- 
acter. Ex  Parte  Virginia,  Supra.  In  the  languagre  of  ;he 
Supreme  Court  in  Ex  Parte  Yarbrough,  supra,  '*the 
power"  to  protect  the  officer  while  so  engaged,  and  the 
citizen  held  in  his  custody, 

"Arises  out  of  the  circumstance  that  the  function  in 
which  the  party  is  engaged,  or  the  right  which  he  i*^ 
about*  to  exercise,  is  dependent  on  the  laws  of  the 
United  States.  In  both  these  cases  it  is  the  dut}- of 
the  government  to  see  that  he  may  exercise  the  right 
freely,  and  to  protect  him  from  violence  while  so  doing 
or  on  account  of  so  doing." 

UNANIMOUS    DOCTRINE    OF    SUPREME    COURT  AS  TO  THK  PKACi: 
OF    THE    UNITED  STATliS. 

There  were  dissenting  opinions  by  two  of  the  justices 
in  Re  Neagle,  supra;  but  none  as  to  the  following  declara- 
tion in  the  majority  opinion,  in  which  the  dissenting 
judges  explicitly  concurred: 

**It  is  argued  that  the  preservation  of  peace  and  grcK>d 
order  in  society  is  not  within  the  powers  confided  to 
the  government  of  the  United  States,  but  belongs  ex- 
clusively to  the  States.  Here  again  we  are  met  with 
the  theory  that  the  government  of  the  United  States 
does  not  rest  upon  the  soil  and  territory  of  the 
country.  We  think  this  theory  is  founded  on  an  en- 
tire misconception  of  the  nature  and  powers  of  that 
government.  We  hold  it  to  be  an  incontrovertible 
principle,  that  the  government  of  the  United  State^^ 
may,  by  means  of  physical  force,  exercised  through 
its  official  agents,  execute  on  every  foot  of  American 
soil,  the  powers  and  functions  that  belong  to  it.  This 
necessarily  involves  the  power  to  command  obedience 
to  its  laws,  and  hence   the   power  to  keep  the  peace  to 


Digitized  by  VjOOQ  iC 


Paper  by  Jxjdge  Thos,    G.  Jones.  225. 

that,  extent.  This  power  to  enforce  its  laws  and  to 
execute  its  functions  in  all  places,  does  not  derogate 
from  the  power  of  the  State  to  execute  its  laws  at  the 
same  time  and  in  the  same  places.  The  one  does  not 
exclude  the  other,  except  where  both  cannot  be  exe- 
cuted at  the  same  time.  In  that  case  the  words  of  the 
Constitution  itself  show  which  is  to  yield.  'This  Con- 
stitution, and  all  laws  which  shall  be  made  in  pursu- 
ance thereof,  *  *  *  *  shall  be  the  supreme  law 
of  the  land.'  Without  the  concurrent  sovereignty  re- 
ferred to,  the  national  government  would  be  nothing 
but  an  advisory  government.  It  must  execute  its 
powers,  or  it  is  no  government.  It  must  execute  them 
on  land  as  well  as  on  the  sea,  on  things  as  well  as  on 
persons.  And,  to  do  this,  it  must  necessarily  have 
power  to  command  obedience,  preserve  order,  and 
keep  the  peace;  and  no  person  or  power  in  this  land 
has  the  right  to  resist  or  question  its  authority,  so 
long  as  it  keeps  within  the  bounds  of  its  jurisdiction." 

KINDRED    POWER    p:XERCISED    IN  PROTECTING  STATE  OFFICERS 

IN    DISCHARGE    OF    DUTIES.  UNDER    OTHER  CONSTITU- 

TIONAI.  CLAUSES. 

Congress  is  given  no  power  to  enforce  thedutyput  upon 
the  State  by  Section  2  of  Article  IV,  to  deliver  up  a  fugi- 
tive from  justice  upon  demand  of  the  executive  authority 
of  another  State;  yet  when  the  State  undertakes  to  obey 
the  command,  and  enters  upon  the  performance  of  the 
constitutional  duty,  Congress  steps  in  and  punishes  pri- 
vate individuals  who  interfere  with  the  agent  of  the  de- 
manding State  in  the  discharge  of  his  duty.  Revised 
Statutes,  Section  5279.  The  constitutionality  of  this  ex- 
ercise of  power  by  Congress  has  never  been  doubled.  In 
Robb  V.  Connoly,  111  U.  S.  635,  the  contention  was  that  a 
State  court  had  no  jurisdiction  on  habeas  corpus,  to  dis- 
charge a  fugitive  in  the  custody  of  the  extradition  agent 
of  a  State,  because  Robb  was  acting  "under  the  authority 
of  the  United  States,  and  executing  the  power  of  the 
United    States,"    and    therefore,    the  Federal  court  alone 
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had  jurisdiction  of  such  a  proceeding:.  The  Supreme 
Court  held  that  the  Federal  Courts  did  not  have  exclusive 
jurisdiction,  because  Robb  was  not  an  officer  of  the  IJnited 
States,  *'within  the  meaning:  of  its  former  decisions'' on 
that  subject.  It  did  not  hold  that  Robb  was  not  an  officer 
of  the  United  States,  or  exercising:  its  authority,  but  only 
that  he  was  not  such  an  officer  as  brought  the  discharg:e 
of  his  prisoner,  within  the  reason  of  the  rule  that  only 
Federal  authority  could  release  him.  It  did  hold  that  the 
ag:ent,  while  in  the  custody  of  the  prisoner,  is  *'in  a  certain 
sense  in  the  exercise  of  authority  derived  from  the  United 
States/'  but  that  that  circumstance  did  not^ve  the  courts 
of  the  United  States  exclusive  jurisdiction  within  the 
reason  of  former  decisions,  because,  among  other  reasons, 
*'he  owes  no  duty  to  the  national  government  for  a  viola- 
tion of  which  he  may  be  punished  by  its  tribunals.''  In 
Ex  Parte  Virginia,  supra,  the  Court  held  as  State  officers 
discharge  duties  imposed  upon  them,  as  representatives 
of  the  State,  under  the  XlVth  amendment,  they  may  be 
punished  by  Congress  for  failure  to  perform  them.  If 
Congress  has  no  implied  power  to  aid  State  officers  m  the 
enforcement  of  duties  required  of  them  under  the  Consti- 
tution, Congress  certainly  had  no  power  to  pass  the 
statute  protecting  the  agent  of  the  demanding  State  in  the 
discharge  of  the  duty  imposed  on  the  State  under  Section 
2  of  Article  IV;  for  that  section  of  the  Constitution  gave 
no  express  authority,  and  it  is  expressly  held  in  Kentucky 
V.  Dennison,  24  Howard,  66,  that  it  was  *  only  declaratory 
of  the  moral  duty  of  the  duty  of  the  State.''  If  the  court 
had  thought  that  Congress  had  no  implied  power  to  pro- 
tect the  agent  of  the  State  by  the  passage  of  the  statute 
referred  to,  that  would  have  shattered  the  only  foundation 
upon  which  the  State  agent  contended  for  the  exclusive 
jurisdiction  of  the  Federal  court,  and  the  case  would  un- 
doubtedly have  gone  off  by  a  decision  by  the  court  that 
Congress    had    no    such  power.     The  decision  there  ren- 
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de red  plainly   recognizes  the  power.     The  validity  of  Sec- 
tion 5279  of  the  Revised  Statutes,  which  has  no  grounds  to 
stand    on    except  that  Congress  has  implied  power  to  aid 
State  officers  in  the  performance  of  duties  required  of  the 
State,  was  again  recognized  in  Lascelles  v.  Georgia,  148  U. 
S.    41,   where  the  court,  speaking  of  Art.  IV,  section  2,  of 
the  Constitution,  and  sections  5278  and  5279  of  the  Revised 
Statutes,    said:     "Upon    these  provisions    of    the  organic 
law  and  statutes  of  the  United  States    rest  exclusively  the 
right    of    one    State    to  demand  and  the  o6ligation  of  the 
other  State  upon  which  the  demand  is  made,  to  surrender 
the    fugitive    from  justice."     What  difference  is  there,  in 
constitutional    principle,    between  legislation  of  Congress 
which  punishes  private  individuals  who  rescue  a  fugitive 
from  justice,  in  the  custody  of  the  agent  of  the  demanding 
State,    to    prevent  his  being  delivered  as  required  by  Sec- 
tion   2    of    Article  IV,  of  the  Constitution,  and  legislation 
which  punishes   persons    who    take    a  prisoner  from  the 
custody  of  State  officer  and  murder  him,  to  prevent  them 
from    discharging    a  duty  required  under  Section  I  of  the 
XlVth    amendment?     The    power  is  greater  in  the  latter 
than  in  the  former  instance;  since  in  the  former,  Congress 
is   without   right  to  compel  performance   of  the  duty  by 
the    State,    while    in  the  latter,  the  Constitution  gives  ex- 
press power  "to  enforce"  it.     This  distinction  is  adverted 
to,  in  Ex  Parte  Virginia,  100  U.  S.  347. 

ANALYSIS    OF    OBJECTIONS    TO    KX1STF:NCK    OF    THE  POWER  IN 

CONGRESS. 

The  only  answer  vouchsafed  to  these  considerations  is, 
that  the  constitutitution  contemplates  that  the  protection 
of  these  immunities  shall  be  worked  out  only  through  the 
efforts  of  State  officers  in  the  execution  of  State  laws;  and, 
that  therefore,  the  only  lawful  way  the  United  States  can 
aid  in  securing  their  enjoyment  against  destruction  by 
private  individuals,   is   to  lend   its  physical  assistance,  if 
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called  upon  to  do  so,  under  Section  4  of  Article  IV  of  the 
Constitution,  to  crush  resistance  to  State  laws  and  State 
officers.  The  precise  reasons  upon  which  that  insistence 
is  rested,  are  not  clearl}'  defined. 

There  is  no  foundation  for  that  position,  unless  upon  the 
g^rounds;  either  that  Cong-ress  has  no  power  to  punish  a 
private  citizen  for  a  violation  of  a  state  law,  and  that  such 
is  the  case  here;  or,  that  it  is  usurpation  of  State  power 
for  Congress  to  punish  acts  of  that  kind  as  a  violation  of 
Federal  law,  because  they  constitute  a  violation  of  the 
laws  of  the  State;  or,  because  the  power  has  not  been  con- 
ferred upon  Congress.  Certainly,  the  United  States  has 
no  power  to  punish  a  citizen  for  resisting:  the  laws  of  the 
State;  but  it  is  also  as  well  settled  that  the  same  physical 
act  may  constitute  a  violation  both  of  the  laws  of  the  State 
and  of  the  United  States,  according  to  the  intent  and 
effect  of  the  act,  as  to  a  right  secured  or  granted  by  the 
laws  of  either.  Ex  Parte  Seibold,  100  U.  S.  37;  Waddell  v. 
United  States,  112  U.  S.  76.  Where  a  person  is  punished 
by  Federal  authority  for  taking  a  prisoner  from  the  offi- 
cers of  the  law  and  murdering  him,  to  prevent  his  enjoy- 
ing a  right  secured  to  him  by  the  Constitution,  the  law- 
breaker is  not  punished  for  any  wrong  done  the  State,  for 
which  he  still  remains  amenable  to  its  laws;  but,  because 
his  acts  wreck  a  right,  the  enjoyment  of  which  is  protect- 
ed bv  the  Constitution,  and  a  violation  of  which  constitutes 
a  transgression  of  the  laws  of  the  United  States.  Since 
the  Constitution  is  the  supreme  law,  and  the  States  by 
adopting  the  Constitution  and  amendments  conferred 
upon  the  general  government  power  to  protect  any  right 
the  fundamental  law  secured,  such  punishment  by  Federal 
authority  is  neither  usurpation,  nor  invasion  of  the  au- 
thority or  reserved  rights  of  the  States.  The  contention 
at  last,  is  only  that  Congress  cannot  exercise  the  power 
here,  because  it  has  not  been  expressly  given,  by  a  propo- 
sition of  which  the  Supreme  Court  has  said: 
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"It  is  supported  by  the  old  argument  often  heard,  often 
repeated,  and  in  this  court  never  assented  to,  that 
when  a  question  of  the  power  of  Congress  arises,  the 
advocate  of  the  power  must  be  able  to  place  his  fingers 
on  the  words  which  expressly  grant  it." 

It  seeks  to  misapply  the  doctrine,  that  Congress  cannot 
protect  rights  which  are  not  dependent  upon  or  accorded 
by  the  Conntitution  to  rights  which  arise  out  of  or  are  de- 
pendent upon  the  Constitution,  which  Congress  has 
always  had  power  to  protect,  and  thus  to  repudiate  the 
power  of  Congress  to  secure  the  latter  rights,  by  stripping 
them  of  their  real  character. 

The  XlVth  amendment  surely  gave  or  secured  to  the 
citizen  some  new  immunity  which  the  Constitution  took 
under  its  protection,  and  it  expressly  conferred  upon 
Congress  new  power  to  enforce  something.  The  object 
in  imposing  the  duty  upon  the  State  was  that  its  perform- 
ance would  result  in  the  protection  the  clause  designed  to 
effect.  The  object  in  conferring  the  power  was,  that 
Congress  should  have  the  means  of  making  performance 
of  the  duty  successful. 

Will  any  candid  man  deny  that  in  many  communities 
the  American  citizen  has  no  rights  which  the  mob  is  bound 
to  respect,  and  that  if  it  be  strong  in  numbers,  and  the 
victim  uninlluential  and  helpless,  it  may  with  impunity,  in 
almost  any  community,  punish  him  without  trial  in  the 
courts,  whenever  it  so  chooses?  Governors  and  judges 
generally  do  their  duty.  There  are  peace  officers  who 
will  protect  the  prisoner  even  to  the  shedding  of  blood, 
but  not  so  with  most  of  them.  The  local  juries  almost 
invariably  betray  and  subvert  their  powers  under  the 
Constitution  and  laws,  to  grant  absolution  and  pardon  to 
the  members  of  the  mob,  whenever  the  officers  of  the 
State  endeavor  to  bring  them  to  justice.  The  protection 
of  the  American  citizen  rests  at  last,  not  upon  the  law,  but 
entirely    upon   the   temper  and  turbulence  of  the  locality, 
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in  which  he  most  needs  to  enjoy  protection  by  law.  The 
law  has  long"  since  lost  all  deterrent  force.  That  com- 
munity feels  that  the  State  can  not  execute  its  laws  in  the 
face  of  the  public  opinion  in  that  community,  however  ab- 
horrent mob  violence  may  be  to  the  conscience  of  the  State, 
and  the  manhood  and  interests  of  the  g^reat  body  of  the 
people.  It  knows  that  the  sword  of  justice  is  at  last  en- 
trusted solely  to  the  keeping  of  the  lyncher,  and  it  con- 
tinues the  evil  of  its  ways,  in  the  assured  conviction  that 
he  will  always  wield  it,  to  the  confusion  of  the  law,  in  de- 
fence of  his  fellow  criminals.  Such  conditions  crown,  and 
will  continue  to  crown,  local  depravity  and  weakness  ab- 
solute monarchs  over  the  lives  and  liberties  of  American 
citizens,  so  long  as  we  continue  to  hold  to  the  doctrine, 
that  the  power  given  Congress  in  the  XlVth  amendment 
may  enforce  the  citizen's  protection  in  the  theory  of  law, 
but  is  powerless  even  to  aid  the  State  in  affording  it  in  fact. 
The  argument  against  the  power  of  Congress  attaches 
no  importance  to  the  fact  that  larger  experience  demanded 
and  accomplished,  fundamental  changes  in  the  relation  of 
the  United  States  to  the  States  as  to  the  protection  of  the 
citizen  in  the  matter  of  due  process,  and  made  it  a  matter 
of  national  concern  whether  the  efforts  to  afford  it  suc- 
ceeded, and  it  entirely  forgets  that  it  armed  Congress 
with  new  power  to  that  end.  The  argument  is  bottomed 
upon  a  past  constitutional  status  of  the  citizen  as  deter- 
mined by  the  Constitution  prior  to  the  recent  amend- 
ment, when  citizenship  of  the  United  States  was  thought 
to  be  largely  a  mere  attribute  of  citizenship  of  the  State, 
and  when  the  rights  with  which  we  are  here  concerned 
were  committed  exclusively  to  the  protection  of  the 
State, — a  time  which  the  Supreme  Court  of  the  United 
itself  describes  as  ^'historical,  and  of  another  age." 
Slaughter  House  Cases,  16  Wallace  67.  The  amendment 
did  not  intend  that  that  state  of  things,  appropriate  onl.v 
to  ''another  age/'  should   continue.     It  intended  to  change 
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the  condition  of  things.  It  intended  to  commit  the  Fed- 
eral protection  of  the  rights  it  designed  to  secure,  if  need 
arose,  to  legislation  to  be  administered  through  the  courts 
of  the  United  States,  and  not  to  commit  them  to  the 
guardianship  of  the  sword,  much  less  a  sword,  which  the 
United  States  could  draw  only  at  the  call  of  the  State. 
'J'he  result  of  the  contrary  insistence  is  that  the  protec- 
tion of  these  rights  of  the  citizen,  so  long  as  the  State  en- 
deavors to  aiford  it,  although  ever  so  unsuccessfully,  can 
never  become  a  matter  of  concern  to  the  United  States, 
unless  the  State  chooses  to  give  it  that  character  by  ap- 
pealing to  the  Federal  government  for  the  help  of  its 
sword  to  defend  the  Federal  right,  the  enjoyment  of 
which,  if  reliance  must  be  wholly  upon  State  law,  can  be 
protected  only  when  the  state  laws  in  this  regard  are  suc- 
cessfully executed.  Whether  the  protection  of  such 
rights  was  or  ought  to  be  a  matter  of  concern  to  the 
United  States,  was  a  question  for  the  determination  of  the 
State,  only  while  the  amendment  was  pending.  The  mo- 
ment the  amendment  was  adopted,  it  made  the  opinion  of 
the  States  in  that  regard  immaterial,  and  converted  the 
protection  of  the  right  into  a  matter  of  national  concern, 
without  reference  to  any  future  attitude  of  the  State. 
The  argument  against  the  power  of  Congress,  strips  it  of 
any  means  whatever  to  protect  the  right  against  one  of 
the  chief  evils  which  destroy  its  enjoyment.  It  gives 
Congress  no  more  power  to  protect  the  right  against  at- 
tacks of  private  individuals,  than  it  had  prior  to  the  adop- 
tion of  the  amendment,  and  as  to  that  phase  of  the  evil, 
practically  blots  the  amendment  out  of  existence.  It 
treats  the  amendment  simply  as  a  penal  enactment  against 
the  State.  It  altogether  forgets  that  it  is  a  solemn  recog- 
nition by  the  whole  people  of  the  necessity  for  greater 
power  to  protect  the  citizen,  and  that  they  granted  a  be- 
nevolent power  to  secure  his  fuller  protection.  Crystal- 
ized  in  its  last  analysis,  it  inevitably   asserts  Congress  has 
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ho  power  to  protect  enjoyment  by  the  citizen  of  a  rig^ht 
"accorded  by  or  dependent  upon  the  Constitution,"  against 
assaults  of  private  individuals,  because  that  result  ought 
to  be,  or  might  be,  worked  out  by  the  execution  of  State 
laws;  a  doctrine  which  the  Supreme  Court  from  its  earliest 
history  has  uniformly  and  repeatedly  repudiated.  Mc- 
Culloch  V.  Maryland,  4  Wheaton  316;  Prigg  v.  Penns\^l- 
vania,  16  Peters,  539;  Logan  v.  United  States,  144  U.  S.  283; 
In  Re  Quarles  &  Butler,  158  U.  S.  535. 

CONGRESS    HAS    AUTHORITY    TO    AID    THE    STATE    IN  THE  DIS- 
CHARGE OF  Il-S   CONSTITU 1  lONAL    DUTY,  AND  HAS  EX- 
ERCISED IT. 

Upon  reason  and  authority  alike,  we  conclude  that  the 
government  of  the  United  Slates  has  the  right  to  deal 
with  the  evil  of  lynching  prisoners,  held  by  State  officers 
for  trial  upon  accusation  of  crime  against  the  State, 
under  three  distinct,  though  kindred  heads  of  power.  1. 
It  may  punish  violence  done  to  officers,  to  prevent  the 
performance  of  their  duty,  because  they  discharge  a  func- 
tion enjoined  upon  them  by  the  Constitution,  as  a  neces- 
sary means  to  a  constitutional  end,  which  Congress  is 
specially  empowered  '*to  enforce.*'  2.  It  may  punish 
violence  done  to  the  prisoner  so  situated,  because  the  re- 
sult and  intent  of  such  an  act  nre  to  deprive  him  of  the 
enjoyment  of  a  right  or  immunity  secured  to  him  by  the 
Constitution  of  the  United  States.  3.  As  a  sovereign, 
it  may  punish  resistence  by  a  mob  to  State  officers  in  the 
exercise  of  duties  imposed  upon  them  by  the  Constitution, 
and  violence  inflicted  upon  the  prisoner  while  in  their 
care;  because  such  acts  are  breaches  of  the  peace  of  the 
United  States,  where  the  Constitution  puts  the  duty  upon 
the  State  officer,  and  secures  the  right  to  the  prisoner  to 
enjoy  the  benefit  of  its  performance,  when  the  State  is 
endeavoring  to  give  the  right. 
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Conjjress  has  already  exercised  this  power  in  lar^e 
.  measure-  Section  5508  of  the  Revised  Statutes  punishes  a 
conspiracy  **to  injure,  oppress,  threaten  or  intimidateany 
citizen  in  the  free  exercise  or  enjoyment  of  any  rijjht  or 
privilejfe  secured  to  him  by  the  Constitution  or  laws  of  the 
United  States/'  etc.  Section  550<>  provides  that  for  '*any 
other  felony  or  misdemeanor"  committed  in  the  execution 
of  the  conspiracy,  the  oflFenders  "shall  be  punished  for 
the  same,  with  such  punishment  as  is  attached  to  such 
felony  or  misdemeanor  by  the  laws  of  the  State  in  which 
the  offence  is  committed."  These  sections  meet  nearly 
all  of  the  evils  of  lynching  of  prisoners  m  the  hands  of  the 
officers  of  the  law,  except  in  the  case  of  an  officer  who 
from  cowardice  or  indiflFerence  fails  to  make  any  eifort  to 
protect  his  prisoner  from  the  mob.  This  power,  it  is 
hardly  necessary  to  say,  does  not  reach  the  evils  of  mob 
violence,  when  the  citizen  is  not  in  the  hands  of  the  offi- 
cers of  the  law;  since  the  immunity  of  the  citizen  here 
arises  from  the  constitutional  right  to  enjoy  the  adminis- 
tration of  justice  when  the  State  attempts  to  afford  it. 
The  Constitution  does  not  reach  out,  in  this  regard,  to 
protect  the  citizen  while  he  stands  in  other  relations  to  his 
fellovvraan,  the  protection  of  which  is  committed  solely  to 
the  State. 

doctkink  doi«:s  not  tricnch  upon  powick   ok   dignity  of 
statp:  in  any  way. 

There  is  no  plausible  ground  for  the  apprehension, 
sometimes  expressed,  that  the  principle  which  upholds 
this  power  of  the  United  States,  would  withdraw  from  the 
State,  and  transfer  to  the  United  States,  jurisdiction  of 
every  ordinary  murder,  assault  and  battery,  or  trespass 
upon  the  life,  liberty  or  property  of  the  citizen,  or  inter- 
fere with  the  internal  concerns  and  reserved  rights  of  the 
State.  It  is  to  be  observed  that  the  power  does  not  touch 
any   acts,   except   wrongs  to  officers,  prisoners  or  suitors. 
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or  others  actually  eng^aged  in  the  administration  of  jus- 
tice, or  exercising^  ri<^hts  in  courts,  when  such  acts  pre- 
vent, the  performance  of  the  duty  of  administering:  the 
State's  established  course  of  judicial  procedure,  when  it 
endeavors  so  to  do.  The  administration  of  such  functions 
involves  rigfhts  '*arisin«:  under,  accorded  by,  or  dependent 
upon  the  Constitution  of  the  United  States."  Federal 
power  to  punish  such  acts,  invades  no  rig-ht  of  the  State 
to  order  persons  and  things  within  its  borders,  or  to  dis- 
pense justice  and  punish  crime.  The  exercise  of  such 
power  cannot  interfere  in  any  way  with  the  freedom  of 
the  State  to  legislate,  as  its  local  conditions  and  traditions 
may  dictate,  in  order  to  promote  the  interests  and  aspira- 
tions of  its  people,  in  the  way  which  to  it  seems  best.  It 
does  not  usurp  or  hamper  the  exercise  of  those  political 
powers  which  are  essential  to  the  preservation  of  the 
dignity  and  authority  of  a  State  in  an  ^'indestructible 
Union  composed  of  indestructible  states."  The  State,  so 
long  as  it  does  not  make  invidious  discrimination,  is  still 
unfettered  in  determining  what  is  best  for  its  internal 
concerns  and  domestic  affairs.  The  only  requirement  of 
the  ''due  process"  clause  in  this  regard,  is  merely  that 
when  the  State  attempts  to  administer  justice  in  her  courts, 
and  takes  the  preliminary  steps  to  make  its  justice  effective, 
by  process  against  the  person  or  property  of  the  citizen, 
it  must,  no  matter  where  that-court  is  held,  or  where  the 
person  or  citizen  is  found,  give  him  the  enjoyment  of  its 
^'established  course  of  judicial  procedure,"  the  funda- 
mental principles  of  which,  and  the  modes  in  which  it  is 
to  be  administered,  this  clause  recognizes  and  adopts,  and 
makes  its  own,  with  power  in  Congress  **to  enforce";  but 
none  to  create  new  rights,  or  afford  *'due  process"  other 
than  as  defined  in  the  Constitution  itself. 

MOKAr.    AND    IJOGAL    CONSKQUKNCK  FOK  GOOD. 

The  only   legal   or   moral   conseiiuence,  and  surely  it  is 
not  for  evil,  is  that  when     Federal  power  punishes  lawless 
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violence  of  private  persons  who  defeat  the  enjoyment  of 
that  right  at  the  hands  of  the  State,  it  put^s  the  power  of 
the  United  States  behind  the  power  of  the  State,  and  by 
bringing  the  independent  but  concurrent  power  of  the 
United  States  to  accomplish  the  purpose  of  the  amend- 
ment, guards  the  State's  altar  of  justice  with  two  swords 
instead  of  one,  and  thereby  the  more  firmly  secures  the  en- 
joyment of  a  great  right,  which,  though  primarily  to  be 
afforded  by  the  State,  has  since  the  adoption  of  the  amend- 
ment become  the  birthright  of  every  citizen  of  the  United 
States,  and  an  object  of  the  highest  solicitude  to  the  gov- 
ernment and  people  of  the  United  States  alike.  It  will 
suppress  bad  public  opinion,  and  brute  passion  in  de- 
praved or  morally  weak  localities,  by  adding  greater 
majesty  and  sanctity  to  those  altars  which  mete  out  jus- 
tice as  to  the  things  which  lie  close  about  our  homes,  and 
it  will  impress  upon  all,  in  ways  that  all  will  understand 
and  heed,  that  the  taking  oiT  of  an  American  citizen  while 
in  the  hands  of  the  law,  otherwise  than  by  the  hands  of 
the  law  itself,  is  no  longer  without  the  concern  or  the 
power  of  the  United  States. 
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Gommittee  on  Jurisprudence  and  Law  Reform 

BY 
H.  S.  D.  MALLORY. 


.Mr.  President  (iJid  (retitleinen   of  the  *-11abftjna  Stafe  Bar 
..  /ssoriftfion: 

The  Committee  on  Jurisprudence  and  Law  Reform, 
have  no  report,  other  than  this  formal  one.  It  is  made 
the  duty  of  the  Committee  to  consider  proposed  chanj^es 
in  the  law  and  report  on  such  as  it  thinks  should  be 
brought  to  the  notice  of  this  body.  No  proposed  changes 
have  been  brought  to  our  notice.  The  Committee  would 
bave  been  pleased  to  have  somewhat  gathered  and  digest- 
ed contemplated  changes  in  the  laws  in  o'ther  states,  but 
have  had  no  opportunity  to  do  so. 

Respectfully  submitted, 

H.  S.  D.  Mau.ory, 

Chairman. 
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BY 
FREDERICK  G.  BROMBERG. 


To  the  President  and  Mefivbers  of  the  Alabama  State  Bar 
.JuMoeiatio/t: 

Your  Committee  on  Correspondence  have  to  report  as 
follows: 

MARKIAGE     AND    DIVORCE. 

Nothing"  in  the  way  of  legislation  has  been  accomplished 
since  our  last  meeting  in  the  matter  of  securing  greater 
uniformity  of  laws  relating  to  marriage  and  divorce. 
Several  religious  convocations  have  had  the  subject  under 
consideration,  but  human  wisdom  seems  unable  to  sug- 
gest any  legal  method  of  remedying  the  evils  growing  out 
of  our  divergent  laws  on  the  subject  of  marriage  and  di- 
vorce. The  only  solution  upon  which  there  appears  to 
be  any  agreement  is  an  amendment  to  the  Constitution  o{ 
the  United  States,  but  it  seems  to  us  that  the  whole 
problem  is  too  much  affected  by  close  relation  to  religious 
ideas  to  make  an  amendment  of  the  Constitution  of  the 
United  States  a  practicable  solution  thereof.  We  probable- 
shall  have  to  rely  upon  the  improved  conscience  of  the  in- 
dividual for  a  cure  of  the  principal  evils  of  divorce. 
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UNIFORMITY    OF   LEGISLATION. 

The  number  of  states  now  having  permanent  commis- 
sions remain  as  at  our  lasf  report,  viz:  Thirty-one 
states  and  one  territory. 

UNIFORM  NKGOTIARI-E     INSTRUMICNTS  ACT. 

Since  our  last  report  your  Committee  has  learned  that 
Louisiana,  Nebraska,  Kansas  and  Wyoming:  have  adopted 
the  uniform  nej^otiable  instruments  law,  making  today  the 
act  operative  in  twenty-seven  states  and  territories,  as 
well  as  the  District  of  Columbia.  The}'  are  as  follows: 
Arizona,  Colorado,  Connecticut,  District  of  Columbia, 
Florida,  Idaho,  Iowa,  Kansas,  Kentucky,  Louisiana,  Mary- 
land, Massachusetts,  Montana,  Nebraska,  New  Jersey, 
New  York,  North  Carolina,  North  Dakota,  Ohio,  Oregon, 
Pennsylvania,  Rhode  Island,  Tennessee,  Utah,  Virginia, 
Washington,  Wisconsin  and  Wyoming. 

The  American  Lawyer,  May,  1*M15,  says  *'the  advantages 
of  this  piece  of  legislation  are  so  manifest  that  there 
should  be  no  doubt  as  to  the  advisability  of  adopting  it." 
In  this  connection  it  is  of  some  interest  to  have  the  expres- 
sion of  opinion  of  Professor  James  Barr  Ames,  Dean  of 
the  Law  School  of  Harvard  University.  In  acknowledging 
a  copy  of  the  report  of  the  Association  of  1904,  he  says: 
'1  was  much  interested  in  reading  your  report  as  Chair- 
man of  the  Committee  on  Correspondence,  and  in  learning 
that  you  originated  the  idea  of  a  uniform  N.  I.  L.,  in  this 
country  so  long  igo  as  1886.'' 

Resi)ect fully  submitted, 

Fricdkkick  G.  Bkombkkg, 

Chairman, 
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Toihf'  l^reshlenf  ((11(1  Members  of  tJie  Ahthttina  Sf(tfe  Bnr 
,^fi.s'Oci(tfio/f  : 

The  Central  Council  of  your  Association  respectfully 
beofs  leave  to  submit  the  followinjr  report: 

Since  the  last  meetintJ^  of  this  Association  this  Council 
has  had  before  it  and  passed  upon  eijirht  charjjes  preferred 
a^rainst  as  many  practicinj^:  attorneys  at  law  in  this  State. 
After  careful,  and  in  some  instances,  extended  investig^a- 
tion,  the  chargres  were  disposed  of  as  follows: 

Dismissed  seven;  prosecution  for  disbarment  in  the 
manner  provided  by  law,  none;  cases  continued,  one. 

Your  Council  received  from  its  predecessor  the  sur- 
render of  the  license  of  one  attorney,  ayfainst  whom 
char^ifes  had  been  preferred  before  the  Council,  to  be  pre- 
sented to  the  Supreme  Court  of  Alabama  for  record  under 
the  provisions  of  Section  6  of  An  Act  to  Amend  Sections 
598,  599,  600,  601,  603,  605,  606  and  610  of  the  Code  of  Ala- 
bama, approved  October  3,  1903.  At  the  time  this  sur- 
render was  received  the  Supreme  Court  was  not  in  ses- 
sion, and  before  the  Court  convened  the  attorney  concern- 
ed served  notice  on  the  chairman  of  the  Central  Council  in 
which  he  attempted  to  treat  the  surrender  as  a  power  of 
attorney,  and  revoke  the  same.  This  notice  vvas  laid  be- 
fore  the   Council,   and  considered  adverselv  to  his  conten- 
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tion  and  the  surrender  ordered  tiled  with  the  Supreme 
Court,  which  was  accordingly  done.  The  Supreme  Court 
on  yesterday  directed  the  Clerk  to  make  a  record  of  such 
surrender.  Many  complaints  of  supposed  misconduct  of 
attorneys  have  been  informally  brou^jht  to  our  attention. 
The  Council  has  proceeded,  and  must  continue  to  proceed^ 
with  much  care  in  order  to  prevent  the  Association  from 
dejfeneratingf  into  a  collection  agfency  and  depository  for 
pent  up  spleen.  In  some  instances  we  have  been  called 
upon  to  supplant  the  Court  and  even  usurp  the  jurisdic- 
tion of  our  courts  of  last  resort.  Affjiinst  all  such  tempta- 
tions we  have  modestly  but  steadfastly  set  our  face. 

SUGGl^:STIONS. 

We  may  be  pardoned  for  su^jj^esting:  that  Section  6  of 
Act  above  referred  to  be  amended  so  as  to  make  it  clear 
at  what  stage  of  the  proceedings,  and  to  whom,  the  sur- 
render of  license  may  be  made,  and  by  whom  presented 
to  the  Supreme  Court.  We  are  further  of  the  opinion 
that  if  the  members  of  the  profession  would  familiarize 
themselves  with  the  Code  of  Ethics  of  our  profession,  as 
well  as  those  provisions  of  the  Code  prescribing  the  duties 
of  attorneys,  the  number  of  complaints  and  causes  of 
complaints  against  attorneys  would  be  lessened,  and  we 
would  suggest  that  if  the  m si  jyrM^.s*  courts  would  require 
at  the  convening  of  each  regular  term  of  court  a  public 
reading  of  this  Code  of  Ethics  and  the  provisions  of  the 
Code  governing  the  duties  of  attorneys,  the  duties  and 
obligations  of  an  attorney  would  be  better  understood  by 
themselves,  their  clients,  and  the  public,  and  such  a  course 
would  elevate  and  dignify  not  only  the  law,  but  the  pro- 
fession as  well,  before  the  bar  of  public  opinion. 

While  the  By-Laws  of  this  Association  require  that  the 
Central    Council    shall    make  no  report  to  any  meeting  of 
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the  Association  unless  such  report  is  required  by  the  As- 
sociation, and  then  shall  only  report  as  to  the  particulars 
about  which  they  are  required  to  submit  reports,  yet  the 
Committee  has  thought  it  advisable  to  present  this  report. 
Respectfully  submitted, 

W.   W.  Callahan,   Chairman. 

John  London, 

S.  D.  Weakley, 

A.  S.  Van  de  Graff, 

Chas.  p.  Jones. 
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Gommittee  on   Legislation 

BY 
A.  T.   LONDON. 


To  the  Pt^esidetit  and  Memhers  of  the  Alabama  Si  ate  Bar 

Association: 

The  Committee  on  Legislation  begfs  leave  to  submit  the 
following  report: 

In  examining  the  By-Laws  of  the  Association  we  find 
that  this  Committee  is  charged  with  the  duty  of  ascer- 
taining and  reporting  in  the  form  of  bills  or  resolutions 
such  legislation  as  it  may  approve  and  consider  necessary 
and  proper  to  carry  into  effect  the  suggestions  made  at 
previous  meetings  in  reports  and  papers. 

Your  Committee  has  examined  several  papers  and  re- 
ports submitted  to  previous  meetings  of  the  Association 
and  finds  many  suggestions  made  which  are  certainly  en- 
titled to  your  serious  consideration,  but  it  hardl}'  feels 
justified  in  doing  more  at  present  than  again  recall  them 
to  your  attention  and  request  that  the  several  members  of 
the  Association  making  suggestions  draft  bills  at  their 
leisure,  covering  the  several  subjects  therein  referred  to 
and  any  others  that  they  deem  proper  and  send  to  the 
Chairman  of  the  Legislative  Committee. 

In  our  limited  experience  it  seems  that  the  most  diffi- 
cult bill  to  get  through  the  Legislature  is  one  that  em- 
bodies   a    general    law  which  works  any  reform.     If  this 
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body  wants  to  affect  legislation  as  it  shoulfl  do,  it  must 
get  some  lawyers  elected  to  the  Legislature  who  are  to 
work  for  general  laws  and  not  be  loaded  up  with  local 
bills  as  is  usually  the  case. 

In  the  light  of  the  recent  decisions  of  the  Supreme  Court 
it  is  to  be  hoped  that  that  bane  of  Alabama,  Local  Legisla- 
tion, has  received  a  quietus  from  which  it  cannot  revive 
and  that  the  next  Legislature  will  realize  that  we  have  a 
new  Constitution  which  means  something  and  that  there 
are  some  duties  which  a  Legislator  owes  the  State  higher 
than  serving  local,  individual,  and  political  ends. 

And  if  this  Association  as  a  body,  and  as  individuals, 
will  only  lend  influence  to  the  selection  of  members  of  the 
Legislature  who  will  work  for  the  good  of  the  State  at 
large  the  amount  of  good  to  be  accomplished,  would,  we 
think,  surprise  you. 

In  conclusion  your  Committee  would  suggest  Hon.  J.  J. 
Mayfield,  the  present  Codifier,  be  appointed  Chairman  of 
the  new  committee  on  legislation,  and  that  the  Secretary 
be  authorized  to  employ  the  necessary  assistance  to 
transcribe  all  bills  heretofore  reported  to  this  Association 
which  have  not  become  laws,  and  an  abstract  of  all  sug- 
gestions heretofore  made,  and  to  furnish  a  copy  of  this 
material  to  the  Chairman  of  your  Committee  on  Legisla- 
tion to  be  examined  and  reported  on  at  your  next  session 
which  will  be  held  before  the  next  Legislature  meets. 

In  justice  to  our  colleagues  on  the  Committee  we  wish  to 
say  that  this  report  has  not  been  submitted  to  them. 

Alex  T.  London, 
W.  L.  Martin, 

For  Committee. 
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AN  AGT 

To  amend  Section  598,  590,  600,  601,  603,  605,  606  and  610 
of  the  Code  of  Alabama.  Be  it  enacted  by  the  Legis- 
lature of  Alabama: 

Section  1.  That  Section  598  of  the  Code  of  Alabama  be, 
and  the  same  is  hereby  amended  so  as  to  read  as  follows: 
The  Alabama  State  Bar  Association,  or  the  Central  Coun- 
cil thereof,  has  authority  to  institute  and  prosecute,  or 
cause  to  be  instituted  and  prosecuted,  in  the  name  of  the 
State  of  Alabama,  the  proceedings  herein  prescribed  for 
the  suspension  or  removal  of  an  attorney. 

Sec.  2.  That  Section  599  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  The  accusa- 
tion must  be  in  writing,  and  when  the  prosecution  is  in- 
stituted by  the  Alabama  State  Bar  Association,  or  the 
Central  Council  thereof,  a  written  statement  signed  by  the 
President  of  said  Association,  or  the  Chairman  of  said 
Council,  and  attested  by  the  Secretary  of  said  Association, 
accompanied  by  written  affidavit  of  any  person  or  persons 
making  charges  for  suspension  or  removal  of  such  attor- 
ney, if  any,  taken  before  any  officer  authorized  by  law  to 
administer  oaths  within  or  out  of  the  State,  setting  forth 
the  facts  upon  which  the  same  may  be  based,  shall  be  de- 
livered by  the  Secretary  of  said  Association  to  the  Solicitor 
of  the  Circuit  in  which  such  attorney  resides  and  there- 
upon, or  when  the  proceeding  is  taken  by  the  Court  of  its 
own  motion,  the  Solicitor  of  said  Circuit  shall  draw  up  such 
accusation,   citing  the  accused  to  appear  before  said  Cir- 
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cult  Court,  or  City  Court,  or  court  of  like  jurisdiction,  on  a 
^ay  named  therein,  and  moving  the  court  for  the  suspen- 
sion or  removal  of  such  attorney,  and  have  the  same  serv- 
er! by  thesheriff  of  the  county  of  such  attorney's  residence, 
by  leaving  a  copy  thereof  with  the  accused. 

Sec.  3.  That  Section  600  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  If  the  pro- 
ceedings are  upon  the  information  of  an  individual,  the 
accusation  must  be  in  writing,  setting  forth  the  facts  upon 
which  the  charges  are  based,  verified  by  the  oath  of  such 
individual,  or  some  other  person,  taken  before  any  ofiScer 
authorized  by  law  to  administer  oaths  in  or  out  of  the 
State,  that  such  facts  are  true,  and  must  be  presented  to 
and  filed  in  said  Circuit  Court,  or  City  Court,  or  court  of 
like  jurisdiction,  accompanied  by  security  for  costs  to  be 
approved  by  the  Judge  thereof. 

Sec.  4.  That  Section  601  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  When  the 
accusation  is  made  by  an  individual  the  Circuit  Court,  or 
City  Court  or  court  of  like  jurisdiction,  must  if  of  opinion 
that  the  accusation  would,  if  true,  furnish  grounds  of  sus- 
pension or  removal  of  such  attorney,  make  an  order  re- 
quiring the  accused  to  appear  and  answer  the  same  at  a 
specified  day  during  that,  or  the  next  term,  or  at  any 
other  time,  when  the  court  can  hear  and  determine  the 
same,  a  copy  of  which,  together  with  a  copy  of  the  accu- 
sation, must  be  served  upon  the  accused;  provided,  that  if 
such  order  is  made,  or  proceedings  are  instituted  by  the 
court  of  its  own  motion,  or  as  provided  by  Section  2  of 
this  Act  ten  days  before  any  term  of  the  court,  or  before 
the  adjournment  thereof,  such  accusation  must  be  made 
returnable  and  be  heard  during  said  term,  unless  contin- 
ued for  good  cause  by  the  court,  upon  such  terms  as  it 
may  impose. 
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Sec.  5.  That  Section  603  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  The  accused 
may  answer  such  accusation,  either  by  objecting  in  writing: 
to  the  sufficiency  thereof,  or  by  denying  the  truth  of  the 
facts  alleged  or  setting  forth  the  facts  of  his  defense,  which 
said  answer  as  to  facts,  by  denial  or  otherwise,  must  be  in 
writing,  signed  by  the  accused  and  verified  by  his  oath, 
and  the  accusation,  objections  and  answer  in  said  proceed- 
ings are  hereby  made  of  record  therein  as  in  other  civil 
suits  or  proceedings  in  said  court. 

Sec.  6.  That  Section  605  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows:  If  the  accused 
pleads  guilty,  or  fails  or  refuses  to  answer  the  accusation, 
the  court  must  proceed  to  judgment  of  suspension  or  re- 
moval: if  he  answer  the  accusation,  the  court  must  imme- 
diately, or  at  such  time  as  it  may  appoint,  proceed  to  try 
the  same,  either  side  having  the  right  to  demand  a  trial  by 
jury;  if  no  jury  is  demanded,  the  court  in  trying  the  same 
shall  make  and  file  a  statement  of  the  facts  established  by 
the  evidence,  and  if  the  jury  is  demanded,  the  jury  must 
make  a  special  finding  of  the  facts,  upon  issues  of  facts 
submitted  by  the  court,  and  upon  such  statement  of  facts 
by  the  court,  or  special  finding  of  facts  by  the  jury,  the 
court  must  render  judgment  of  acquittal  or  suspension, 
or  removal,  of  the  accused,  as  such  facts  maj^  warrant; 
provided,  however  that  such  accused  attorney  may  stop  or 
prevent  such  prosecution  by  a  surrender  of  his  license  as 
an  attorney  in  all  the  courts  of  the  State  of  Alabama,  a 
ercord  of  which  surrender  shall  be  made  in  the  Supreme 
Court  of  said  State. 

Sec.  7.  That  Section  606  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows:  The  pro- 
ceedings when  instituted  by  the  court  of  its  own  motion, 
or  when  the  written  statement  hereinbefore  provided  for 
has  been  presented  by  the  Alabama  State  Bar  Association, 
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or  its  Central  Council,  to  the  Solicitor  of  the  Circuit,  in 
which  the  accused  resides,  must  be  conducted  in  the  name 
of  the  State,  and  when  on  the  information  of  an  individual 
in  the  name  of  the  State  upon  the  information  of  such 
person;  and  in  all  cases  the  Solicitor  of  said  Circuit  shall 
appear  and  sustain  such  accusation,  and  be  responsible 
for  the  faithful  performance  thereof  as  of  other  official 
duties  required  of  him  by  law;  provided,  however,  that  the 
Court  may,  upon  the  motion  of  said  Solicitor,  and  upon 
good  cause  shown,  at  any  time  require  said  The  Alabama 
State  Bar  Association  td  give  security  for  the  costs  of  such 
proceedings  to  be  approved  by  the  Court  within  ten  days 
from  notice  to  the  Secretary  of  said  Association,  by  said 
Solicitor,  and  the  hearing  of  said  cause  shall  be  postponed 
for  that  time,  unless  such    security  shall  be  sooner  given. 

Sec.  8.  That  Section  610  of  said  Code  be,  and  the  same 
is  hereby,  amended  so  that  the  same  shall  read  as  follows: 
Either  party  may  appeal  to  the  Supreme  Court  from  any 
adverse  judgment  rendered  by  said  Circuit  Court,  City 
Court,  or  court  of  like  jurisdiction,  in  said  proceeding,  at 
any  time  within  thirty  days  after  such  judgment,  in  the 
manner  now  prescribed  by  law  for  appeals  in  civil  cases, 
and  may  reserve  by  bill  of  exceptions  any  question  proper 
to  be  reserved  in  civil  causes  and  the  judgment  rendered 
in  said  proceeding,  and  the  Supreme  Court  may  affirm, 
modify  or  reserve  such  judgment,  or  render  such  judg- 
ment In  such  proceeding  as  the  Circuit  Court,  City  Court, 
or  court  of  like  jurisdiction,  should  have  rendered. 

Skc.  9.  Whenever  any  disagreement  or  controversy 
arises  between  an  attorney  at  law  and  any  other  person, 
respecting  the  amount  of  the  compensation  to  which  he  is 
entitled  by  contract  or  otherwise,  and  his  retention  of  the 
same  out  of  any  funds  in  his  hands,  such  attorney  may  by 
motion  in  the  Circuit  Court,City  Court, or  court  of  like  juris- 
diction, of  the  county  of  his  residence  of  which  such  other 
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person  shall  have  notice,  obtain  an  order  of  said  court  that 
a  certain  amount  is  due  him  under  such  contract,  or 
would  be  reasonable  compensation  for  his  services,  and 
when  such  motion  is  made  and  order  obtained,  such  attor- 
ney shall  not  be  subject  to  prosecution,  suspension  or  re- 
moval under  this  act,  or  other  penalty  therefor;  but  noth- 
ing" herein  contained  shall  affect  or  destroy  any  civil  action 
to  which  any  person  would  be  entitled  against  such  attor- 
ney respecting  the  same  or  any  criminal  prosecution  to 
which  the  accused  would  be  otherwise  liable. 

Sec.  10.     All  laws  and  parts  of  laws  in  conflict  with  this 
act  are  hereby  repealed. 
Approved  Oct.  3, 1903. 
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ARTICLE    I. 


The  object  of  the  Association  shall  be  to  advance  the 
science  of  jurisprudence,  promote  the  administration  of 
justice  throughout  the  State,  uphold  the  honor  of  the  pro- 
fession of  the  law,  and  establish  cordial  intercourse  among 
the  members  of  the  Bar  of  Alabama.  This  Association 
shall  be  known  as  **The  Alabama  State    Bar  Association." 

ARTICLE  n. 

Any  person  shall  be  eligible  to  membership  in  this  As- 
sociation who  shall  be  a  member  of  the  Bar  of  the  State  in 
good  standing,  and  who  shall  also  be  nominated  as  herein- 
after provided. 

ARTICLE    m. 

The  officers  of  the  Association  shall  consist  of  one  Presi- 
dent, five  Vice-Presidents,  a  Secretary,  a  Treasurer,  a 
Central  Council,  and  an  Exectjtive  Committee,  which  Com- 
mittee shall  be  composed  of  five  members,  one  of  whom 
shall  be   the  Secretary  and  Treasurer  of  the  Association. 

Each  of  these  officers,  council  and  committee,  shall  be 
elected  at  each  annual  meeting  by  the  Association  for  the 
year  next  ensuing,  but  the  same  person  shall  not  be  elected 
President  two  years  in  succession.  All  such  elections 
shall  be  by  ballot.  The  officers  elected  shall  hold  office 
until  their  successors  are  elected  and  qualified  according 
to  the  Constitution  and  By-Laws. 
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ARTICLE  IV. 

The  Central  Council  shall  consist  of  five  members,  and 
shall  be  at  all  times  an  advisory  board  for  consultation  and 
conference  when  called  on  for  that  purpose  by  the  Presi- 
dent or  any  Vice-President  who  may  for  the  time  being 
be  acting  as  President. 

ARTICLE  V. 

The  President,  by  and  with  the  advice  and  consent  of 
the  Central  Council,  may  establish  a  Local  Council  in  any 
county  of  this  State  by  issuing  a  warrant  to  that  effect, 
naming  therein  the  persons  composing  such  Local  Council. 
Each  Local  Council  shall  consist  of  not  less  than  three  nor 
more  than  seven  members.  No  person  shall  be  eligible  to 
appointment  as  a  member  of  any  Local  Council  who  is  not 
at  the  time  a  member  of  this  Association. 

ARTICLE  VI. 

The  Central  Council  and  Local  Councils  shall  have  full 
power  to  nominate  applicants  to  become  members  of  this 
Association. 

ARTICLE  vn. 

Each  member  shall  pay  five  dollars  to  the  Treasurer  as 
annual  dues,  and  no  person  shall  be  qualified  to  exercise 
any  privilege  of  membership  who  is  in  default.  Such  dues 
shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-Laws.  Members  shall  be  en- 
titled to  receive  all  publications  of  the  Association  free  of 
charge.  One  year's  annual  dues  shall  be  paid  in  advance 
by  each  member  at  the  time  of  his  election. 

ARTICLE  vm. 

By-Laws    may   be  adopted  at  any  annual  meeting  of  the 
Association  by  a  majority  of  the  members  present. 
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ARTICLE  IX. 


The  following:  committees  shall  be  annually  appointed 
by  the  President  for  the  year  ensuing,  and  shall  consist  of 
five  members  each: 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

6.  On  Correspondence. 

7.  On  Legislation. 

8.  On  Local  Bar  Associations. 

A  majority  of  the  members  of  any  committee,  or  of  the 
Central  Council  who  may  be  present  at  any  meeting  of 
such  committee  of  council,  shall  constitute  a  quorum  for 
the  purposes  of  such  meeting.  Vacancies  in  any  oflBce 
provided  for  by  this  Constitution  shall  be  filled  by  ap- 
pointment by  the  President,  and  the  appointees  shall  hold 
office  until  the  next  meeting  of  the  Association. 

ARTICLE  X. 

The  Central  Council  and  Executive  Committee  shall 
each  perform  such  duties  as  may  be  assigned  to  them  by 
the  President,  or  as  may  be  defined  by  the  By-Laws,  ex- 
cept as  herein  otherwise  directed. 

ARTICLE    XI. 

This  Association  shall  meet  annually  at  such  time  and 
place  as  the  Executive  Committee  may  determine,  and 
those  present  at  such  meeting  shall  constitute  a  quorum. 
The  Executive  Committee  shall  require  thirty  days'  notice 
of  the  time  and  place  of  meeting,  by  publication  in  a  news- 
paper, to  be  given;  which  publication  shall  be  made  by  the 
Secretary. 
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ARTICLE  Xn. 

The  President  shall  open  each  annual  meetiogr  of  the 
Association  with  ah  address  in  which  he  shall  communi- 
cate the  most  noteworthy  changes  in  statute  law  on  points 
of  general  interest  made  in  the  several  States  and  by  Con- 
gress during  the  preceding  year. 

ARTICLE  xm. 

The  Constitution  may  be  altered  or  amended  by  a  vote 
of  three-fourths  of  the  members  present  at  anj'  annual 
meeting,  but  no  such  change  shall  be  made  at  an}'^  meeting 
at  which  less  than  thirty  members  are  present. 

ARTICLE   XIV. 

Each  Local  Council  shall  perform  such  duties  as  it  may 
be  called  upon  to  perform  by  the  President,  or  as  may  be 
defined  by  the  By-Laws. 

ARTICLE  XV. 

Any  member  of  the  Association  may  be  suspended  or 
expelled  for  misconduct  in  his  relations  to  this  Association 
or  in  his  profession,  on  conviction  thereof,  as  may  be  pre- 
scribed by  the  By-Laws. 

ARTICLE   XVI. 

The  Constitution  shall  go  into  immediate  eflfect.  This 
Association  shall  be  incorporated  under  the  laws  of  the 
State  of  Alabama  as  soon  as  practicable,  and  until  such 
incorporation  all  money  and  property  of  said  Association 
shall  be  vested  in  the  President  and  Treasurer,  as  Trus- 
tees thereof,  who  shall  pay  over  and  deliveV  the  same  to 
said  corporation  as  its  property  as  soon  as  the  corporation 
is  created  by  law. 

ARTICLE  xvn. 

The  two  offices  of  Secretary  and  Treasurer  may  be 
filled  by  one  person,  if  the  Association  shall,  by  its  By- 
Laws,  so  determine. 
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The  President  shall  preside  at  all  meetings  of  the  Asso- 
ciation, and  in  case  of  his  absence  one  of  the  Vice-Presi- 
dents shall  preside. 

n. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the 
Association,  and  all  other  matters  of  which  a  record  shall 
be  deemed  advisable  by  the  Association,  and  shall  conduct 
the  correspondence  of  the  Association  with  the  concur- 
rence of  the  President.  He  shall  notify  the  officers  and 
members  of  their  election,  and  shall  keep  a  roll  of  the 
members,  and  shall  issue  notices  of  all  meetings. 

m. 

The  Treasurer  shall  collect,  and,  under  the  direction  of 
the  Executive  Committee,  disburse  all  funds  of  the  Asso- 
ciation; he  shall  report  annually,  and  of tener  if  required; 
he  shall  keep  regular  accounts,  which  shall  be  at  all  times 
open  to  inspection  of  the  members  of  the  Association.  His 
accounts  shall  be  audited  by  the  Executive  Committee. 
Before  discharging  any  of  the  duties  of  his  office,  the  in- 
cumbent shall  execute  a  bond  with  good  and  sufficient 
surety,  to  be  approved  by  the  President,  payable  to  the 
President  and  his  successors  in  office,  in  the  sum  of  five 
thousand  dollars,  for  the  use  of  the  Association  and  condi- 
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tioned  that  he  will  well  and  faithfully  perform  the  duties 
of  his  office  so  long  as  he  discharges  any  of  the  duties 
thereof. 

IV. 

The  Executive  Committee  shall  meet  at  least  once  a 
month,  except  in  July,  August  and  September.  They 
shall  have  power  to  make  such  regulations,  not  inconsist- 
ent with  the  Constitution  and  By-Laws,  as  shall  be  neces- 
sary for  the  protection  of  the  property  of  the  Association, 
and  for  the  preservation  of  good  ofder  in  the  conduct  of 
its  affairs.  They  shall  keep  keep  a  record  of  their  pro- 
ceedings, which  shall  be  read  at  the  ensuing  meeting  of 
the  Association;  and  it  shall  be  their  duty  to  present  busi- 
ness for  the  Association.  They  shall  have  no  power  to 
make  the  Association  liable  for  any  debts  amounting  to 
more  than  half  the  amount  in  the  Treasurer's  hands  in 
cash,  and  not  subject  to  prior  liabilities.  They  shall 
perform  such  other  duties  as  are  required  of  them  by  the 
Constitution,  or  as  may  be  assigned  to  them  by  the 
President. 

V. 

The  Central  Council  shall  perform  all  such  duties  as 
may  be  required  of  them  by  the  Constitution  or  as  are 
assigned  to  them  by  the  President,  but  they  shall  not  be 
required  to  keep  a  record  of  their  procceedings,  nor  shall 
they  make  any  report  to  any  meeting  of  the  Association, 
unless  such  report  is  required  by  the  Association,  and 
then  only  as  to  the  particulars  about  which  they  are  re- 
quired to  report;  and  the  provisions  of  this  section  shall 
apply  also  to  Local  Councils. 

VI. 

At  each  annual,  stated  or  adjourned  meeting  of  the  As- 
sociation the  order  of  business  shall  be  as  follows: 
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1.  Reading  of  minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  the  Treasurer. 

4.  Report  of  the  Executive  Committee. 

5.  Elections,  if  any,  to  membership. 

6.  Reports  of  Standing  Committees. 

7.  Reports  of  Special  Committees. 

8.  Election  of  OflScers  and  Appointment  of  Committees. 

9.  Miscellaneous  business. 

This  order  of  business  ma^'  be  changed  by  a  vote  of  the 
majority  of  the  members  present. 

The  parliamentary  rules  and  orders  contained  in  Cush- 
ing's  Manual,  except  as  otherwise  herein  provided,  shall 
govern  all  meetings  of  the  Association. 

vit. 

If  any  person  elected  doefe  not,  within  one  month  alter 
notice  of  his  election,  signify  his  acceptance  of  member- 
ship by  a  letter  to  the  Secretary  to  that  effect,  and  by  pay- 
ment of  his  admission  fee,  h6  shall  be  deemed  to  have  de- 
clined to  become  a  member* 

Vm. 

In  pursuance  of  Article  IX  of  the  Constitution,  there 
shall  be  the  following  Standing  Committees: 

1. — A  Committee  on  Jurisprudente  and  Law  Reform, 
who  shall  be  charged  with  the  duty  of  attention  to  all  pro- 
posed changes  in  the  law,  and  of  recommending  such  as 
in  their  opinion  may  be  entitled  to  the  favorable  consider- 
ation of  the  Association. 

2. — A  Committee  on  Judicial  Administration  and  Reme-r 
dial  Procedure,  who  shall  be  charged  with  the  duty  of  the 
observation  of  the  working  of  our  judicial  system,  the 
collection  of  information,  the  entertaining  and  examina- 
tion of  projects  for  a  change  or  reform  in  the  system,  and 
of  recommending,  from  time  to  time,  to  the  Association 
such  action  as  they  may  deem  expedient. 
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3. — A  Committee  on  Legal  Bducation  and  Admission  t- 
the  Bar,  who  shall  be  charged  with  the  duty  of  examining 
and  reporting  what  change  it  is  expedient  to  propose  in  tbr 
system  and  mode  of  legal  education,  and  of  admission  to 
the  practice  of  the  profession  in  the  State  of  Alabama. 

4. — A  Committee  on  Publication,  who  shall  be  charged 
with  the  duty  of  examining  and  reporting,  when  so  re- 
quired by  the  Association,  upon  matters  proposed  to  be 
published  by  its  authority. 

S.— A  Committee  on  Grievances  who  shall  be  charf^ed 
with  the  hearing  of  all  complaints  that  maj^  be  made  in 
matters  affecting  the  interest  of  the  legal  profession  anJ 
the  practice  of  law,  and  the  administration  of  justice,  and 
to  report  the  same  to  this  Association,  with  such  recom- 
mendations as  they  may  deem  advisable;  and  said  commit- 
tee shall,  in  behalf  of  the  Association,  institute  and  carry 
on  such  proceedings  against  offenders,  and  to  such  an  ex- 
tent as  the  Association  may  order,  the  cost  of  such  pro- 
ceeding to  be  paid  by  the  Executive  Committee  out  of 
moneys  subject  to  be  appropriated  by  them. 

6. — ^A  Committee  on  Correspondence,  who  shall  be 
charged  with  the  duty  of  corresponding  with  the  officers 
and  committees  of  other  Bar  Associations  for  the  purpose 
of  causing  action  relative  to  law  questions  of  nationalitn* 
portance. 

7. — A  Committe  on  Legislation,  who  shall  be  charged 
with  the  duty  of  ascertaining  and  reporting  to  each  meet- 
ing of  the  Bar  Association  such  legislation  as  it  may  ap^ 
prove  of  and  consider  necessary  and  proper  to  carry  inti» 
effect  the  suggestions  contained  in  the  reports  of  the  \'ari" 
ous  committees,  and  papers  read  at  any  previous  meeting. 
and  it  shall  be  the  duty  of  said  committee  to  prepare, at 
the  expense  of  this  Association,  and  cause  to  be  printed 
and    distributed    by  the  Secretary  to  the  members  of  the 
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Association,  at  least  thirty  days  before  each  annual  meet- 
ing:,in  the  form  of  bills  or  resolutions,  all  of  such  measures 
as  may  be  reported  by  it  for  their  consideration,  together 
>vith  the  report  of  the  committee. 

All  reports  submitted  to  the  Association  recommending 
changes  in  the  statuatory  law,  or  amendments  thereto, 
shall  be  accompanied  by  bills  or  joint  resolutions  in  the 
form  to  be  presented  to  the  General  Assembly  for  enact- 
ment. 

8. — A  Committee  on  Local  Bar  Associations,  who  shall 
be  charged  with  the  duty  of  encouraging  the  organization 
and  maintenance  of  local  Bar  Associations  throughout  the 
State,  and  their  aflSliation  with  this  Association. 

9. — A  special  committe  of  three  members,  to  be  known 
as  the  Committee  on  Legislative  Enactment,  shall  be  ap- 
pointed by  the  President  at  the  meeting  next  before  each 
session  of  the  General  Assembly,  which  shall  be  continued 
until  the  annual  meeting  after  the  next  session  of  the 
General  Assembles  and  it  shall  be  the  duty  of  said  com- 
mittee to  present  to  the  General  Assembly  in  form  of  a 
memorial,  all  such  bills  and  joint  resolutions,  the  enact- 
ment of  which  has  been  recommended  by  this  Association. 
Before  the  meeting  of  the  General  Assembly,  a  copy  there- 
of shall  be  sent  by  mail  by  the  Secretary  of  this  Associa- 
tion to  each  member  of  the  General  Assembl3%  at  least 
thirty  days  before  its  meeting,  and  as  soon  as  it  is  organ- 
ized, the  Secretary  shall  place  a  copy  thereof  on  the  desk 
of  each  member.  Such  memorial  shall  contain  a  copy  of 
each  bill  and  joint  resolution,  as  approved  by  this  Asso- 
ciation, and  the  reasons  for  their  adoption,  as  shown  by 
this  Association,  and  such  additional  argument  as  it  may 
deem  necessary.  And  it  shall  be  the  duty  of  the  com- 
mittee to  take  all  such  steps  as  they  may  deem  proper  to 
insure  the  enactment  of  such  bills  and  joint  resolutions. 
The  expenses  incurred  by  the  committee  shall  be  paid 
out  of   the   funds  of  the  Association.     It  shall  be  the  duty 
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of  this  committee  to  report  to  the  meeting  of  the  Associa- 
tion next  after  the  meeting  of  the  General  Assembly,  and 
accompany  their  report  with  a  copy  of  the  memorial, 
which  they  shall  have  submitted  to  the  General  Assembly. 

IX. 

Each  of  the  standing  committees  shall  consist  of  five 
members,  and  shall  be  appointed  annually  by  the  Presi- 
dent of  this  Association,  and  shall  continue  in  office  until 
the  annual  meeting  of  the  Association  next  after  their  ap- 
pointment, and  until  their  successors  are  appointed,  with 
power  to  adopt  rules  for  their  own  government  not  incon- 
sistent with  the  Constitution  or  these  By-Laws.  Any 
standing  committees  of  the  Association  may,  by  rule,  pro- 
vide that  three  successive  absences  from  the  meetings  of 
the  committee,  unexcused,  shall  be  deemed  a  resignation 
of  the  members  so  absent,  of  his  place  upon  the  committee. 
Any  standing  committee  of  the  Association  may,  by  rule, 
impose  upon  its  members  a  fine  for  non-attendance  and 
may  provide  for  the  dispositiotl  of  the  fines  collected  under 
such  rule. 


Whenever  any  complaint  shall  be  preferred  against  a 
member  of  the  Association  for  misconduct  in  his  relations 
to  this  Association,  or  in  his  profession,  the  member  or 
members  preferring  such  complaint  shall  present  it  to  the 
Committee  on  Grievances  in  writing,  and  subscribed  by 
him  or  them,  plainly  stating  the  matter  complained  of, 
with  particulars  of  time,  place  and  circumstances. 

The  committee  shall,  thereupon,  examine  the  complaint, 
and  if  they  are  of  opinion  that  the  matters  therein  alleged 
are  of  sufficient  importance,  shall  cause  a  copy  of  the  com- 
plaint, together  with  a  notice  of  not  less  than  five  days  of 
the  time  and  place  when  the  committee  will  meet  for  the 
consideration   thereof,   to  be   served  on  the  member  com- 
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plained  of,  either  personally,  or  by  leaving  the  same  at  his 
place  of  business  during  oflSce  hours,  properly  addressed 
to  him.  If  after  hearing  his  explanation  the  committee 
shall  deem  it  proper  that  there  should  be  a  trial  of  the 
charge,  they  shall  cause  a  similar  notice  of  five  days  of  the 
time  and  place  of  the  trial  to  be  served  on  the  party  com- 
plained of. 

The  committee  shall  be  furnished  with  a  list  of  the  wit- 
nesses, their  names  and  places  of  residence,  who  it  is  pro- 
posed shall  be  examined  to  sustain  the  charge  which  shall 
accompany  the  complaint  when  made  to  the  committee;  and 
when  the  day  is  set  for  trial  the  member  complained  of, 
upon  his  demand  therefor,  shall  be  entitled  to  a  copy  of 
said  ist  of  witnesses.  At  the  time  and  place  appointed 
for  the  trial,  or  at  such  other  time  as  may  be  granted  by 
the  committee,  the  member  complained  of  shall  file  a  writ- 
ten answer  or  defense;  and  should  he  fail  to  do  so,  the 
committee  may  proceed  thereupon  to  the  consideration  of 
the  complaint. 

The  committee  shall  thereupon  and  at  such  other  times 
and  places  as  they  may  adjourn  to,  proceed  to  hear  the 
evidence  adduced  and  try  the  complaint,  and  shall  deter- 
mine all  questions  of  evidence. 

The  complainant  and  the  member  complained  of  shall 
each  be  allowed  to  appear  personally  and  by  counsel  who 
must  be  members  of  the  Association;  and  the  complainant 
and  the  member  complained  of  shall  each  be  competent 
witnesses.  The  witnesses  shall  vouch  for  the  truth  of 
their  statements  on  their  word  of  honor.  The  committee 
shall  have  power  to  summon  witnesses,  and  if  any  of  such 
witnesses  are  members  of  the  Association,  neglect  or 
refusal  to  appear  may  be  reported  to  the  Association  by 
the  committee  and  treated  as  misconduct. 

The  committee,  of  whom  at  least  four  must  be  present 
at  the  trial,  except  that  a  less  number  may  adjourn  from 
time    to    time,    shall  hear  and  decide  the  allegations  sub- 
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mitted  to  them;  and  if  they  find  the  complaint  or  any 
material  part  of  it  to  be  true,  they  shall  so  report  to  the 
Association,  with  their  recommendation  as  to  the  action  to 
be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the 
member  complained  of;  and  if  the  decision  be  that  the 
complaint  or  any  material  part  thereof  is  true,  and  in  that 
case  only,  the  committee  shall  also  serve  a  copy  of  the 
complaint,  answer,  if  there  be  an  answer,  and  decision  on 
the  President  of  the  Association;  and  if  requested  either 
by  the  member  or  members  complaining:,  or  the  member 
complained  of,  shall  annex  thereto  a  copy  of  the  evidence 
taken,  which  said  document  shall  be  regarded  as  a  report 
of  ttie  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Associa- 
tion at  an  annual,  stated  or  adjourned  meetin<rof  the  Asso- 
ciation and  of  which  the  member  complained  of  shall  have 
due  notice,  to  be  served  upon  him  by  direction  of  the  com- 
mittee. The  Association  shall  thereupon  proceed  to  take 
such  action  on  said  report  as  they  may  see  fit,  provided 
only  that  no  member  shall  be  expelled  unless  by  the  vote 
of  two-thirds  of  the  members  present  and  votin^y. 

Whenever  any  trial  shall  be  determined  on,  the  member 
complained  of  may  object  for  cause  to  any  of  the  members 
of  said  committee,  which  causes  he  shall  state  in  writin«f 
and  present  to  the  committee,  thereupon  the  committee 
shall  report  the  facts  to  the  President,  and  enclose  to  him 
a  copy  of  the  objections  for  cause;  and  the  President  shall 
forthwith  summon  the  Central  Council  to  meet  with  him 
and  determine  what  weight,  if  any,  the  objections  for 
cause  are  justly  entitled  to  have,  and  if  the  President  and 
a  majority  of  the  Central  Council  present  and  voting,  shall 
determine  that  the  objections  for  cause  are  not  well  taken, 
and  that  the  same  ire  overruled,  the  President  shall  so 
inform  the  Committee  on  Grievances,  but  if  the  President 
and    a    majority  of  the  Central  Council  as  aforesaid  shall 
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determine  that  any  of  said  objections  for  cause  to  any 
member  of  the  Committee  on  Grievances  are  well  taken, 
then  the  President  shall  so  inform  said  committee,  and 
forthwith  appoint  another  member  or  members  to  supply 
the  temporary  vacancy  caused  thereby;  and  the  method 
herein  provided  shall  be  resorted  to  until  a  committee  is 
obtained  agfainst  whom  the  member  complained  of  urges 
no  just  objection  for  cause. 

All  the  foregoing  proceedings  shall  be  kept  secret,  ex- 
cept as  their  publication  is  hereinbefore  provided  for,  un- 
less otherwise  ordered  by  the  Association. 

DISBARMENTS. 

That  whenever  the  Central  Council  shall  direct. the 
prosecution  for  disbarment  of  an  attorney,  if  in  their  judg- 
ment it  shall  be  necessary  or  desirable  that  assistant 
counsel  should  be  appointed  to  assist  in  the  prosecution  of 
said  cause,  they  shall  appoint  a  member  of  this  Associa- 
tion, with  instructions  to  assist  in  such  prosecution,  and 
it  shall  be  the  duty  of  such  member  to  comply  with  such 
order  of  the  Central  Council,  and  any  member  of  this  As- 
sociation so  appointed  who  shall,  without  good  excuse, 
fail  or  refuse  to  assist  in  such  prosecution,  shall  be  ex- 
pelled from  the  Association.  And  the  Central  Council 
shall  report  to  the  Association  all  such  failures  to  prose- 
cute, and  in  the  event  of  failure  of  anj^  attorney  so  ap- 
pointed, the  Central  Council  shall  appoint  some  other 
member  of  this  Association  to  act  as  such  assistant  prose- 
cuting attorney. 

XI. 

Nomination  of  candidates  to  fill  the  respective  offices 
may  be  made  at  the  time  of  the  election  by  any  member, 
and  as  many  candidates  may  be  nominated  for  each  office 
as  members  may  wish  to  name,  but  all  elections,  whether 
to  office  or  membership  must  be  by  ballot.     A  majority  of 
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the  votes  cast  shall  be  sufficient  to  elect  to  office;  but  five 
negative  votes  shall  be  sufficient  to  defeat  an  election  to 
merabership. 

xn. 

All  vacancies  in  any  office  or  committee  of  this  Associa- 
tion shall  be  filled  by  appointment  of  the  President,  and 
the  persons  thus  appointed  shal  hold  for  the  unexpired 
term  of  his  predecessor;  but  if  a  vacancy  occur  n  the 
office  of  President,  it  shall  be  filled  by  the  Association  at 
its  first  stated  meeting  occuring  more  than  ten  days  after 
the  happenining  of  such  vacancy  and  the  person  elected 
shall  hold  office  for  the  unexpired  term  of  his  predecessor. 

xra. 

Every  member  of  this  Association  shall  pay  his  annual 
dues  to  the  Treasurer  on  the  first  day  of  March  in  each 
year,  and  no  person  shall  be  qualified  to  exercise  any  right 
or  privilege  of  membership  who  is  in  default  in  that  re- 
spect fo  a  period  of  sixty  days  after  that  time;  provided 
however,  that  at  any  time  before  next  meeting  of  the  As- 
sociation thereafter  such  person  may  be  restored  to  mem- 
bership by  order  of  the  Executive  Committee,  and  upon 
his  having  then  paid  his  annual  dues  to  the  Treasurer;  and 
all  persons  who  have  ceased  to  be  members  of  the  Asso- 
ciation by  reason  of  failure  to  pay  their  annual  dues  will 
np  longer  be  borne  upon  the  roll  as  members  thereof  by 
the  Secretary  and  treasurer. 

XIV. 

These  By-Laws  may  be  amended  at  any  stated,  ad- 
journed or  annual  meeting  of  the  Association  by  a  major- 
ity vote  of  those  present. 

XV. 

Any  officer  may  resign  at  any  time  upon  settling  his  ac- 
counts with  the    Association.     A    member  may  resign  at 
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any  time  upon  the  payment  of  all  dues  to  the  Association; 
and  from  the  rate  of  the  receipt  by  the  Secretary  of  a  no- 
tice of  resignation  with  an  endorsement  thereon  by  the 
Treasurer  that  all  dues  have  been  paid  as  above  provided, 
the  person  giving  such  notice  shall  cease  to  be  a  member 
of  the  Association. 

XVI. 

The  offices  of  Secretary  and  Treasurer  shall  be  filled  by 
the  Secretary,  and  his  annual  salary  shall  be  five  hundred 
dollars,  cne-half  of  which  shall  be  due  on  the  first  day  of 
May,  and  the  other  half  on  the  first  day  of  November  in 
each  year,  but  may  be  paid  earlier  or  at  any  other  time  if 
Executive  Committee  shall,  in  writing,  so  direct,  but  this 
shall  be  in  full  of  all  compensation  to  him.  No  other 
officer  of  the  Association  shall  receive  any  salary  or  com- 
pensation. 

xvn. 

The  Association  shall  have  its  annual  meeting  at  such 
time  and  place  as  the  Executive  Committee  may  deter- 
mine, and  continue  in  session  until  all  the  business  before 
it  is  disposed  of.  If  the  President  and  Central  Council 
shall  determine  that  it  is  necessary  for  said  Association  to 
hold  any  other  meeting,  during  an^'  year,  the  same  shall  be 
held  at  such  time  and  place  as  the  Central  Council  may 
fix,  and  upon  twenty  days  notice  of  such  time  and  place  to 
be  given  by  the  Secretary,  by  publication  in  a  public 
newspaper,  and  the  Secretary  fehall  give  this  notice  upon 
the  order  oJ  the  President. 
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NECROLOGY  OF  THE 

ALABAMA  STATE  BAR  ASSOCIATION, 

1904-1905. 


By  Thomas  M.  Owp:n. 

The  Association  has  been  blessed  for  the  past  year. 
Notwithstanding  its  membership  has  increased,  the  losses 
by  death  have  been  small.  Only  two  members  have  been 
taken  away:  Messrs.  Patrick  C.  Massie  of  Montgomery, 
and  Robert  L.  Hipp  of  Cullman. 

PATRICK  CABELL  MASSIE.* 

Mr.  Massie  combined  the  qualities  of  a  lawyer  and  busi- 
ness man,and  was  a  success  both  at  the  bar  and  in  the  busi- 
ness world.  Of  a  timid  nature,  however,  he  shrank  from 
the  contests  of  the  courts,  and  at  his  death,  November  11, 
1904,  he  had  practically  retired  from  the  active  practice. 
He  came  to  Montgomery  in  November,  1883,  and  a  montb 
later  he  was  admitted  to  the  bar,  with  the  prestige  of  an 
academic  and  legal  education  received  at  the  far-famed  Uni- 
versity of  Virginija,  from  which  he  had  graduated  with  the 
(Je^ree  of  LL.B.  in  1883.  Practicing  alone  for  some  years, 
on  October  1,  1886,  he  became  associated  in  the  practice 
with  George  M.  Marks.  Later  he  was  associated  with 
Wm.  C.  McGuire.  In  connection  with  the  law,  he  took  part 

*  History  of  the.  University  of  Virginia,  (1904),  vol.  ii,  p.  \9\.  portrait; 
Alexander  Brown's  Cabells  and  tf^eir  kin  (1895),  p.  378;  and  Memo- 
rial Record  of  cAiabama^  vol.  ii,  p.  717. 
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in  business  affairs,  and  had  several  invesfments  in   Mont- 
gomery.    He    was    also    interested  in  fruit  j>:ro\ving:,  and 
liad  an  estate,  "'Redlands,"  Nelson    county,  Va.,  where  he 
liad    extensive    orchards  of  apple  trees.     At  his.death  he 
was    president    of    the  Montgomery  Abstract  Coi^ipany. 
In  June  1891  he  ^yas  elected  recorder  of  the  city  of  Mont- 
gromery,   in   which   office  he  served  two  years.     lie  was  a 
communicant  of  St.  John's  Episcopal  Church,  and  a  mem- 
ber of  the  Knigfhts  of  Pythias  and  of  the  Benevolent  Pro- 
tective Order  of  Elks. 

Mr.  Massie  was  born  at  Three  Springes,  near  Massie's 
Mills,  Nelson  county,  Va.,  AugfUst  27,  18f)2,  and  was  the 
son  of  Patrick  Cabell  and  Susan  Catherine  (  \nfhrrs) 
Massie,  the  grandson  of  Dr.  Thomas  Massie,  and  great- 
grandson  of  Major  Thomas  Massie,  a  soldier  in  the  Revo- 
lution. His  paternal  grand  mother  was  a  Cabell,  a  family 
distinguished  in  Virginia  history.  His  parents  survive 
him.  On  August  27,  1893  he  was  married  to  Elizabeth 
McCullough,  daughter  of  Capt.  Hugh  and  Jane  [Kddiiis) 
Kirkman,  formerly  of  Tuscaloosa,  Ala.  They  have  two 
children:  Joel  White  and  Jane  Kirkman  Massie.  He  is 
buried  in  OakwoDd  cemetery,    Montgomery. 


On  April  11,  1905,  in  company  with  an  officer  who  was 
attempting  to  serve  some  papers  near,  and  the  villa^re  of 
Joppa,  Cullman  county,  Mr.  Hipp  was  shot  and  instantly 
killed  by  John  Williams,  a  farmer.  The  killing:  wa«^  alto- 
gether without  provocation.  The  slayer  escaped,  but  was 
captured  and  sentenced  to  die,  the  first  death  penaltv  in 
Cullman  county. 

Mr.  Hipp  was  born  in  Brooksville,  Blount  county,  Ala., 
February  13,  1873,  and  belonged  to  the  younger  genera- 
tion of  lawyers.     He  was  educated   in  the  common  schools 


*<:Alabama  Official  and  Statistical  Register,  1903,    p.  38;  and  Birming- 
ham zAge-Herald,  April  12. and  13,  1905. 
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of  Blount  county,  and  also  at  Blount  College,  from  which 
he  graduated  with  the  degree  of  B.  S.  in  1892.  Later  he 
took  a  law  course  in  Cumberland  University,  Lebanon, 
Tenn.,  from  which  he  graduated  with  the  degree  of  bache- 
lor of  laws  in  1899.  In  1900  he  made  the  race  for  the  State 
Senate  from  the  3rd  district,  composed  of  the  counties  of 
Blount,  Cullman,  and  Winston,  and  was  elected.  In  that 
body  he  made  a  good  record,  and  during  his  second  term 
served  as  chairman  of  the  Committee  on  Education.  He 
was.  for  a  time  chairman  of  the  County  Democratic  Ex- 
ecutive Committee  of  Blount  county.  Admitted  to  the  bar 
in  1900  he  practiced  continuously  until  his  death.  During 
the  summer  of  1904  he  removed  to  Birmingham  where  he 
was  for  a  short  time  the  partner  of  Judge  Zell  Gaston,  but 
be  very  soon  returned  to  Cullman  county.  He  was  never 
married.  His  father  was  Lycurgus  Hipp,  a  native  of 
EUi  jay,  Ga.,  who  early  came  to  Alabama,  and  located  at 
Brooksville,  and  his  mother  was  Letta,  daughter  of  Abram 
Hyatt,  of  Blount  county. 
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FORMER    PRESIDENTS. 


♦WALTER  L.  BRAGG, 
January  20,  1879,  to  December  4,  1879. 

EDMUND  W.    PETTUa 
December  4,  1879,  to  December  2,   1880. 

♦JOHN  LITTLE  SMITH, 
December  2,  1880,  to  December  30,  1881. 

♦EDWARD  A.  O'NEAL, 

December  30, 1881,  to  November  29,  1882. 

*M.  L.  STANSEL, 

November  29,   1882,  to  August  2,  1883. 

♦HENRY  C.  SEMPLE, 

August  2,  1883,  to  August  7, 1884. 

♦N.  H.  R.  DAWSON, 

August  7,  1884,  to  December  3,  1884. 

♦WILLIAM  H.  BARNES, 

December  3,   1884,  to  December  3,  1885. 

♦WILLIAM  M.  BROOKS, 
December  3,  1885,    to  December  2,  1886. 

♦HENRY  C.  TOMPKINS, 
December  2,  1886,  to  December  15,  1887. 

♦WILBUR  F.  FOSTER, 

December  15,  1887,  to  December  20, 1888. 

MILTON  HUMES, 

December  20,  1888,   to  August  1,  1889. 

♦THOMAS  H.  WATTS, 

August  1,  1889,  to  August  7,  1890. 

HANNIS  TAYLOR, 

August  7,   1890,  to  July  9,  1891. 

♦Deceased. 
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A.  B.   M'EACHIN, 

July  9,  1891,  to  July  7,  1892. 

*A.  C.  HARGROVE, 
July  7,  1892,  to  July  6,  1893. 

J.  R.    DOWDELL, 
July  6,   1893,  to  July  11,  1894. 

JAMES  E.  WEBB, 

July  11,  1894,  to  July  11,  1895. 

♦DANIEL  a  TROY, 

July  11,  1895,  to  September  25,  1895. 

♦RICHARD  C.  JONES, 

First  Vice-President,  acted  as  President 

from  the  death  of  Col.  Troj', 

September  25,  1895,  to  August  6,  1896. 

RICHARD  H.  CLARKE, 

Augrust  6, 1896,  to  July  1,  1897. 

JOHN   P.  TILLMAN, 

July   1,  1897,  to  June  18,  1898. 

♦JOHN  D.  ROQUEMORE, 

June   18,   1898,  to  June  17,  1899. 

JOSEPH  J.  WILLETT, 
June  17,  1899,  to  June  16,  1900. 

THOMAS  G.JONES, 
June  16,  1900,  to  June  29,  1901, 

EDWARD  L.   RUSSELL, 
June   29,  1901,  to  July  5,  1902. 

LAWRENCE  COOPER, 

July   5,  1902,  to  June  20,  1903. 

EDWARD  dkGRAFFENRIED, 

June    20,   1903,  to  July  9,  1904. 

THOMAS  R.  ROULHAC, 

July  9,    1904,  to  July  1,  1905. 

GEO.  P.  HARRISON, 

July  1,    1905. 

♦Deceased. 
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PROCEEDINGS 


Anniston,  Ala.,  July  6th,  1906. 

The  Twenty-ninth  Annual  Meeting  of  the  Alabama 
State  Bar  Association  was  called  to  order  by  the  Presi- 
dent, Gen.  George  P.  Harrison,  in  the  Circuit  Court  Room 
of  Calhoun  County,  Anniston,  Ala.,  at  10  o'clock  a;  m., 
on  Friday,  July  6th,  1906. 

The  President:  The  Mayor  of  the  City  of  Anniston, 
desires  to  say  a  few  words. 

Hon.  Thos.  H.  Kilby:  Mr.  President,  and  gentlemen 
of  the  Association:  It  would  be  ridiculous  for  me,  a 
layman,  to  attempt  to  entertain  an  assembly  of  distin- 
guished lawyers  with  a  speech.  In  my  boyhood  days  I 
cherished  the  hope  that  some  day  I  might  be  a  lawyer, 
but  that  dream  was  shattered.  If  it  had  been  realized, 
today  no  doubt  I  would  be  a  briefless  lawyer,  and  per- 
haps not  so  brief  a  speaker.  I  apologize  for  this  personal 
allusion,  and  extend  to  you  on  behalf  of  the  City  of  An- 
niston a  cordial  welcome.  Anniston  feels  highly  hon- 
ored in  having  you  select  her  for  the  meeting  place  this 
year  after  Montgomery  has  had  it  so  often  and  I  believe 
successfully.  We  are  proud  to  have  you  with  us;  we 
assure  you  a  most  hearty  welcome  every  moment  of  your 
stay  here.  Stay  just  as  long  as  you  please,  and  I  assure 
you  that  the  welcome  will  outlast  the  stay. 

Mr.  Blackwell:  Mr.  President  and  gentlemen  of  the 
State  Bar  Association:  On  behalf  of  the  Bar  Associa- 
tion of  Calhoun  County,  I  beg  to  extend  to  you  a  most 
hearty  welcome.  As  has  been  said  by  our  Mayor,  we 
feel  particularly  honored  to  have  you  meet  with  us,  and 
we  trust  that  your  stay  will  be  pleasant  and  profitable. 

The  President:     Mr.  Mayor,  and  Mr.  Blackwell:     In 
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behalf  of  the  Alabama  State  Bar  Association,  I  beg  to 
accept  this  kind  and  cordial  welcome  from  your  city,  and 
to  accept  it  with  all  the  fulness  with  which  you  have  ex- 
tended it. 

Mr.  John  London:  Mr.  President:  As  Chairman  of 
the  Central  Council,  I  would  like  to  propose  some  gen- 
tlemen for  admission  to  the  Association. 

The  President:  It  will  be  in  order.  The  Chairr-»an 
of  the  Central  Council  desires  to  submit  a  report. 

Mr.  John  London:  Mr.  President:  The  Central 
Council  nominates  the  following  applicants  for  member- 
ship: 

W.  W.  Whiteside,  Anniston;  W.  M.  Adams,  Clanton; 
R.  E.  Taylor,  Roanoke;  William  E.  Fort,  Birmingham; 
W.  M.  Lackey,  Dadeville;  B.  B.  Bridges,  Dadeville;  G.  W. 
L.  Smith,  Brewton;  A.  H.  Merrill,  Eufaula;  Hinds  Pee- 
vey,  Birmingham;  Rutherford  Lapsley,  Anniston;  Nor- 
vell  A.  Lapsley,  Anniston;  W.  W.  Patton,  Livingston; 
Harry  Upson  Sims,  Birmingham;  A.  L.  McLeod,  Selma; 
Erie  Pettus,  Athens;  H.  P.  Merritt,  Tuskegee;  Felix  L. 
Smith,  Rockford;  S.  L.  Field,  Montgomery;  W.  C.  Tuns- 
tall,  Jr.,  Anniston;  D.  C.  Blackwell,  Anniston;  W.  P. 
Acker,  Anniston;  Joel  F.  Webb,  Birmingham;  A.  R. 
Brindley,  Gadsden;  S.  J.  Bowie,  Anniston;  C.  D.  Kline, 
Anniston ;  A,  H.  Carmichael,  Tuscumbia ;  J.  F.  Matthews, 
Anniston ;  George  A.  Sorrell,  Alexander  City ;  Henry  Mc- 
Daniel,  Demopolis;  John  Pelham,  Anniston;  W.  B.  Har- 
rison, Talladega. 

I  move,  sir,  that  the  Secretary  of  this  Association  be 
instructed  to  cast  the  vote  of  the  Association  for  these 
applicants.     . 

The  President:  If  there  is  no  objection  the  motion 
will  be  to  instruct  the  Secretary  to  cast  the  ballot  for 
the  gentlemen  named.     The  chair  hears  no  objection. 

Motion  adopted. 

The  Secretary :    Mr.  President :    I  have  cast  the  ballot 


Digitized  by  VjOOQ  iC 


MINUTES   TWENTY'NINTH  ANNUAL   MEETING        5 

of  the  Association  for  the  gentlemen  nominated. 

The  President:  The  gentlemen  are  elected,  and  if 
present  they  will  be  welcome. 

The  Secretary:  Mr.  President:  Before  proceeding 
with  the  regular  order  of  business,  I  desire  to  say  that 
I  have  a  letter  from  Judge  Harmon,  our  orator  on  this 
occasion,  stating  that  he  would  leave  Cincinnati  on  Thurs- 
day and  would  reach  Anniston  Friday  forenoon.  I  am 
advised  that  the  train  will  arrive  here  at  11 :32.  I  move 
the  appointment  of  a  committee  of  five  to  meet  Judge 
Harmon  at  the  train  and  conduct  him  to  the  hotel. 

Motion  adopted. 

The  President :  In  compliance  with  the  motion  I  will 
appoint  on  that  committee  Messrs.  Clarke,  Blackwell,  Lon- 
don, Willett  and  Alston. 

The  President :  The  next  order  of  business  is  reading 
the  address  by  the  President,  which  I  will  now  read. 

(Appendix.)    , 

Mr.  Willett:  Will  the  Association  please  excuse  the 
committee  appointed  to  meet  Judge  Harmon  at  the  train? 

The  President :  We  hate  to  part  with  you,  but  you  will 
be  excused,  gentlemen. 

The  President:  The  next  business  in  order,  will  be 
the  Report  of  Central  Council. 

The  Secretary :  Mr.  London  is  Chairman  of  the  Coun- 
cil. He  is  with  the  committee  to  meet  Judge  Harmon  and 
I  suggest  that  the  report  be  passed. 

The  President:  The  next  business  in  order,  will  be 
the  report  of  the  Treasurer. 

The  Treasurer  then  read  his  report,  as  follows: 

TREASURER'S  REPORT. 

Montgomery,  Ala.,  July  2,  1906. 
Mr.  President  and  gentlemen  of  the  Assoication: 
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'ihe  Treasurer  submits  the  following  report  of  the  finances  of 
the  Association  for  the  year  ending  July  1st,  1906: 

RECEIPTS. 

To  balance  on  hand  at  meeting  June  30,  1905 $401  80 

To  cash  received  from  annual  dues 960  00 

To  cash  proceeds  sale  of  proceedings S  00 

Total   $    1364  80 

DISBURSEMENTS. 

1905. 

July     1.     By  Cash  Expenses  at  meeting   $      4  00 

"       5.      "      "       Dinner     to  '  members     at 

Jackson's  Lake   231  10 

"       8       "       "       Postage 2  00 

"     10.      "      "      Woodruff     Company— Sta- 
tionery           5  75 

"  "  11.      "      "       Pat.       McGauly,       Steno- 
grapher            27  50 

Aug.  23.  "  "  Expenses  Secretary  to 
Narragansett  Pier  to  meet- 
ing American  Bar  Associa- 
tion under  resolution  of  As- 
sociation         135  00 

Oct.     16.      "      "     Stamps   3  85 

Nov.      1.      "      "      Woodruff   Co.,    stationery 

for  President  1  25 

"      21.      "      "      Woodruff  Co.,  500  copies 
proceedings     28th     annual 

meeting 252  65 

"     21.      "      "       Postage  on  proceedings   . .       26  50 

Dec.     9.       "       "       Stamps   2  00 

1906. 

Jan.   23.      "      "       Stamps    2  00 

Feb.    19.      "      "       Postage  on  notice  of  dues        4  00 

"     22.       "       "       Stamps 1  50 

"    27.      "      "       Expenses    to    Birmingham 
to   attend  meeting  Central 

Council- 3  00 

Mch*    5.      "      *'      Expenses   to   Birmingham 
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to  attend  meeting  Central 

Council    3  50 

Mch.     13.     By  Cash  Stamps 1  00 

"  29.  "  "  Drayage  on  proceedings 
State  Bar  Association,  sent 
to  Secretary  and  presented 
to  State  Library 25 

April  17.       "       "       Stamps    1  00 

"  24.  "  "  First  National  Bank,  col- 
lecting drafts    7  40 

May    12.      "      "       Stamps 1  00 

**  12.  "  "  Copying  bills  heretofore 
reported  to  Association  for 
Committee  on  Legislation . .         8  55 

June  16.  "  "  Woodruff  Co.,  programs, 
29th,  annual  meeting,  en- 
velopes,  etc    6  75 

"  16.  "  "  Postage  on  programs  dis- 
tributed           5  00 

July     2.      "      "      Secretary's  salary  to  July 

1st,  1906  -500  00 

$1236  55— $1236  55 


The  balance  on  hand  is $  128  25 

Alexander  Troy, 
Treasurer. 
Audited  and  approved  July  3rd,  1906. 

Lee  H.  Weil, 
J.  Lee  Holloway, 
Sub-Committee  of  Executive  Committee. 

On  motion  the  report  was  received  and  filed. 

The  President :  The  next  order  of  business  is  the  Re- 
port of  the  Executive  Committee. 

The  Secretary:  I  very  much  regret  to  say  that  the 
Chairman  of  the  Committee,  Mr.  George  W.  Jones,  was 
called  to  Kentucky  by  the  illness  of  his  mother,  and  for 
fear  that  he  would  not  be  able  to  attend  this  meeting, 
he  asked  me  to  submit  the  report  for  him.  I  am  pleased, 
however,  to  say  that  I  am  just  in  receipt  of  a  telegram 
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from  Mr.  Jones,  which  informs  me  that  he  has  returned 
to  Montgomery.  As  this  is  the  proper  place  for  the  re- 
port to  be  read,  I  will  submit  it. 

REPORT  OF  THE  EXECUTIVE  COMMITTEE,  ALABAMA 
STATE  BAR  ASSOCIATION. 

The  Executive  Committee  submits  the  following  report: 

Monthly  meetings  of  the  committee  have  been  held  since  the  last 
annual  meeting  of  the  Association,  as  required  by  the  By-Laws, 
and  proper  attention  has  been  given  to  all  matters  coming  before 
the  committee,  as  will  be  shown  by  reference  to  the  minutes  of 
the  several  meetings  which  have  been  kept  in  accordance  with  the 
requirements  of  the  By-Laws. 

The  dates  for  the  twenty-ninth  annual  meeting  of  the  Associa- 
tion were  fixed  by  the  committee  for  Friday  and  Saturday,  July 
6-7,  1906,  and  in  response  to  a  cordial  invitation  from  the  Calhoun 
County  Bar  Association,  the  place  of  meeting  was  fixed  at  An- 
niston. 

It  is  a  great  pleasure  for  the  committee  to  report  that  it  was 
successful  in  its  efforts  to  induce  the  Honorable  Judson  Harmon, 
formerly  Attorney  General  of  the  United  States,  to  accept  its 
invitation  to  deliver  the  annual  address,  and  the  committee  de- 
sires to  most  heartily  congratulate  the  Association  upon  Judge 
Harmon's  acceptance  of  the  invitation. 

In  addition  to  the  address  by  Judge  Harmon,  a  number  of  dis- 
tinguished members  of  the  Alabama  Bar  have  favorably  responded 
to  the  invitations  of  the  committee  to  read  papers  on  the  occasion 
of  the  annual  meeting,  as  will  be  shown  by  reference  to  the  pro- 
gram distributed  by  the  Secretary. 

Since  the  last  annual  meeting  of  the  Association,  the  Execu- 
tive Committee,  through  Hon.  Alexander  Troy,  its  Secretary,  has 
presented  to  the  Supreme  Court  of  Alabama,  the  volumes  of  re- 
ports of  the  proceedings  of  the  different  State  Bar  Associations, 
which  had  been  sent  to  the  Association  from  year  to  year.  These 
volumes  were  gratefully  accepted  by  the  supreme  court  and  placed 
in  the  Supreme  Court  Library,  where  they  are  accessible  to  the 
members  of  th  bar  throughout  th  State.  Beyond  any  question, 
these  volumes  will  constitute  a  most  valuable  acquisition  to  the 
library,  containing,  as  they  do,  the  best  thoughts  of  the  best 
lawyers  in  the  several  States. 

Since  the  annual  meeting  last  year,  one  honorary  member  and 
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four  active  members  of  the  Association,  have  died,  viz: 

Hon.  Thos.  N.  McClellan,  Chief  Justice  of  the  Supreme  Court 
of  Alabama. 

Hon.  Henry  R.  Dill,  of  Birmingham. 

Hon.  Jas.  W.  Gray,  of  Mobile. 

Hon.  W.  W.  Kirkland,  of  Ozark. 

Hon.  Daniel  Coleman,  of  Huntsville. 

This  committee  recommends  the  appointment  of  a  committee 
of  this  Association,  of  which  Hon.  Thomas  M.  Owen,  Director  of 
the  Department  of  Archives  and  History,  shall  be  chairman,  to 
prepare  appropriate  memorial  sketches  of  these  deceased  mem- 
bers for  publication  in  the  proceedings. 

By  a  resolution  adopted  at  the  last  annual  meeting,  the  chair- 
man of  this  committee  was  requested  to  secure,  if  possible,  reduced 
passenger  rates  on  the  occasion  of  the  annual  meeting  this  year. 
The  chairman  is  pleased  to  report  that  he  took  the  matter  up  as 
requested,  and  that  the  several  railroads  with  their  accustomed 
liberality  and  public  spirit,  cheerfully  responded  to  the  request 
for  extremely  low  round  trip  rates. 

A  sub-committee  of  this  committee,  composed  of  Lee  H.  Weil, 
Esq.,  and  J.  L.  Holloway,  Esq.,  was  appointed  by  the  chairman  to 
examine  the  accounts  of  the  Treasurer,  and  make  a  report  thereon. 
This  committee  performed  its  duty  and  filed  its  report  showing 
that  the  accounts  of  the  Treasifter  were  correct,  and  commended 
that  officer  upon  the  neat  condition  in  which  the  books  were  kept. 

Your  committee  desires  to  extend  to  the  Association  its  con- 
gratulations upon  the  excellent  work  which  has  been  accomplished 
by  the  Association,  and  upon  its  present  prosperous  and  growing 
condition. 

Respectfully  submitted, 

Geo.  W.  Jones,  Chairman, 

R.  T.  Goodwin, 

J.  L.  Holloway, 

Lee  H.  Weil, 

AiiEX.  Troy,  Ex  Officio, 

Executive  Committee. 

On  motion  the  report  was  adopted. 

The  President:  The  next  order  of  business  is  the  re- 
port of  the  Committee  on  Jurisprudence  and  Law  Re- 
form by  the  Chairman,  Hon.  Jno.  M.  Chilton. 

The  Secretary:     Judge  Chilton  has  sent  his  report  to 
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the  next  member  of  the  Committee,  Mr.  Willett  who  is 
absent  with  the  committee  to  meet  Judge  Harmon,  and 
I  move  that  the  report  be  passed. 

The  motion  was  adopted. 

The  President :  The  next  order  of  business  is  a  paper 
by  Hon.  Daniel  Partridge,  Jr.,  on  "The  Rationale  of  In- 
terference by  Injunction  with  Criminal  Prosecutions  un- 
der Void  Municipal  Ordinances." 

The  Secretary :  I  have  that  paper,  sent  to  me  by  Judge 
Partridge,  and  will  request  Mr.  Jeffries,  of  Selma,  to  read 
it  to  the  Association. 

Mr.  Jeffries :  I  move  that  we  dispense  with  the  read- 
ing it,  and  that  it  be  filed  and  printed  in  the  proceed- 
ings. 

Mr.  Nathan :    I  think  that  it  ought  to  be  read. 

Mr.  Jeffries  then  read  the  paper  to  the  Association. 

(Appendix.)    , 

Mr.  Jeffries:  Mr.  President:  I  think  it  is  usual  on 
the  first  day  of  our  meetings  for  a  motion  to  be  made 
to  have  a  committee  appointed  for  the  selection  of  offi- 
cers for  the  succeeding  year,  and  as  that  is  customary, 
I  liow  move  that  a  committee  consisting  of  the  usual 
number  be  appointed  by  the  President  to  name  or  select 
officers,  to  be  submitted  to  this  Association  on  tomorrow. 

Mr.  Roulhac :  Mr.  President :  Five  is  the  usual  num- 
ber on  that  committee. 

The  motion  was  adopted. 

The  President:  The  chair  will  name  the  members  of 
that  committee  during  the  day. 

Mr.  Knox:  Mr.  President:  Before  you  take  up  any 
other  matter  of  business,  I  would  like  to  state  to  the 
members  of  the  Bar  Association  who  are  attending  this 
meeting,  that  we  have  two  social  clubs  in  this  city,  and 
the  privileges  of  these  clubs  will  be  extended  to  mem- 
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bers  of  the  Bar  in  attendance.  They  will  not  need  cards, 
but  we  want  them  to  feel  that  they  will  be  at  home  and 
welcome  at  the  Calhoun  Club,  which  is  at  the  corner  of 
Noble  and  Eleventh  Streets,  and  the  Elks  Club,  which 
is  at  the  corner  of  Tenth  and  Wilmer  Streets. 

The  President:  Gentlemen:  You  have  heard  the  kind 
invitation,  of  which  you  will  take  due  notice. 

On  account  of  the  temporary  absence  of  Mr.  Henry 
Fitts,  I  will  call  for  the  paper  by  Francis  G.  Caffey,  Esq., 
on  "Chief  Justice  George  W.  Stone" — a  sketch. 

Mr.  Caffey:  Mr.  President  and  gentlemen  of  the  As- 
sociation :  I  want  to  say  to  you  what  a  great  pleasure  it 
is  to  me  to  be  here  today.  I  am  still  a  member  of  the 
Association,  though  I  have  not  had  opportunity  to  at- 
tend its  meetings  for  the  past  four  years. 

The  paper  on  Judge  Stone  which  I  am  about  to  read, 
was  written  at  the  instance  of  Prof.  William  Draper 
Lewis,  Dean  of  the  Law  School  of  the  University  of 
Pennsylvania.  It  is  to  be  one  of  a  series  of  short  bio- 
graphies of  deceased  American  judges  and  lawyers, 
which  he  is  editing,  to  be  published  in  book  form  by  the 
John  C.  Winston  Co.  of  Philadelphia,  and  it  is  by  the 
courtesy  of  the  editor  and  the  publishers  that  I  am  per- 
mitted to  use  it  today;  but  I  regret  to  say  that,  as  the 
book  has  not  yet  been  published,  I  am  not  permitted  to 
insert  the  paper  in  the  proceedings  of  the  Association. 

Mr.  Caffey  then  read  his  paper. 

The  President:  The  next  order  of  business  is  report 
of  the  Committee  on  Legal  Education  and  Admission  to 
the  Bar  by  the  Chairman,  Shelby  S.  Pleasants,  Esq. 

The  Secretary:  Mr.  President:  I  have  a,  letter  from 
Mr.  Pleasants  expressing  his  regret  at  his  inability  to  be 
present.  He  has  sent  me  his  report,  which  I  will  now 
read. 

(Appendix.) 
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On  motion  the  report  was  received  and  filed. 

Mr.  Clarke :  Mr.  President :  The  committee  appointed 
to  receive  Judge  Harmon  beg  to  report  that  they  have 
discharged  their  duties,  and  have  safely  ensconis^  him 
in  the  Alabama  Hotel. 

The  President:     We  thank  you. 

Mr.  Rouihac :  The  chair  passed  the  reading  of  a  pa- 
per by  Mr.  Henry  Fitts,  who  was  absent  at  that  time, 
out  is  now  present. 

The  President:  The  Association  will  be  pleased  to 
hear  Mr.  Fitts  read  his  paper  on  "Trial  Courts  in  Ala- 
bama." 

Mr.  Fitts  then  read  his  paper. 

(Appendix.) 

The  President:  The  chair  will  now  appoint  as  the 
committee  to  nominate  officers:  Messrs.  L.  E.  Jeffries, 
T.  R.  Rouihac,  Lawrence  Cooper,  S.  L.*  Brewer,  F.  L. 
Blackmon. 

The  President:  Gentlemen  of  the  Association:  I  am 
requested  to  extend  an  invitation  to  the  members  of  the 
Association,  to  an  informal  reception  this  evening  at  our 
good  Brother  Knox's  residence  in  this  city,  immediately 
after  the  address  by  our  orator.  Judge  Harmon. 

The  Secretary:  It  appears  on  the  program  that  the 
address  of  Judge  Harmon  will  take  place  this  evening, 
but  I  move  that  it  be  made  a  special  order  for  some  hour, 
say  8  o'clock,  instead  of  immediately  after  dinner,  so  that 
he  may  know,  and  the  members  of  the  Association  know 
that  the  address  will  not  be  immediately  after  recess. 

The  motion  was  adopted. 

Tlie  Association,  on  motion  of  Mr.  Cooper,  adjourned 
until  4  p.  m. 
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AFTERNOON  SESSION. 

The  Association  met  pursuant  to  adjournment. 

The  President:  Gentlemen  of  the  Association:  On 
account  of  the  absence  of  certain  gentlemen,  several  re- 
ports were  passed  at  the  morning  session. 

The  Secretary:  Judge  Alston  was  absent  at  the  time 
the  report  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  was  called  for.  He  is  now  pres- 
ent, and  will  present  his  report. 

Judge  Alston  then  read  his  report. 

(Appendix.) 

On  motion  the  report  was  received  and  adopted. 

Mr.  Willett :  Mr.  President :  I  notice  on  the  program 
that  "Each  essay  and  report  read  before  the  Association 
will  be  open  for  discussion  for  one  hour,  speeches  dis- 
cussing it  being  limited  to  ten  minutes."  I  will  not  take 
the  ten  minutes,  but  I  heard  with  interest  Judge  Alston's 
report,  and  it  is  a  subject  which  has  no  doubt  appealed 
to  the  mind  of  every  practitioner  in  this  State.  Our  I^eg- 
islature  is  about  to  convene  after  four  years,  as  under 
our  new  Constitution  we  have  quadrennial  sessions,  and 
if  we  have  anything  in  the  way  of  remedial  legislation  it 
will  have  to  be  done  at  the  coming  session  of  the  Legisla- 
ture. There  is  one  point  to  which  I  wish  to  call  attention, 
in  the  event  they  draft  any  bill  on  remedial  procedure 
— and  that  is  the  anomalous  condition  in  which  bills  of 
exceptions  are  in  this  State  today.  Some  of  us  some- 
times have  a  case  away  from  home,  and  take  for  instance 
the  members  of  the  Anniston  bar;  we  sometimes  go  to 
Talladega,  sometimes  go  to  Gadsden,  sometim.es  go  to 
Birmingham  and.  try  cases,  and  sometimes,  though  not 
often,  we  lose  cases,  and  the  question  comes  up  on  bills 
of  exceptions.    Nearly  every  one  of  the  city  courts  have 
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different  rules  as  to  bills. of  exceptions.  One  has  a  rule 
that  the  bill  of  exceptions  must  be  presented  within  30 
days,  another  within  20  days,  another  that  it  may  be 
extended  by  the  court,  and  some  by  the  judge, — ^and 
where  are  we?  We  have  to  have  intimate  knowledge  of 
every  one  of  the  acts  creating  these  different  city  courts. 

There  ought  to  be  some  general  law  in  Alabama  applica- 
ble to  all  bills  of  exceptions  so  any  practitioner  can  prac- 
tice in  any  court  in  Alabama  without  charging  himself 
with  the  knowledge  of  all  the  technical  rules,  applicable 
to  the  different  acts ;  because  you  know,  and  every  mem- 
ber of  the  bar  knows,  you  rarely  get  your  bill  of  excep- 
tions ready  within  the  first  extension;  you  ask  another 
extension,  and  are  then  met  by  a  ruling  of  the  supreme 
court  that  the  judge  of  the  city  court  of  Gadsden  is  not 
authorized  to  extend  the  time  in  vacation — or  in  the  city 
court  of  Birmingham,  that  the  judge  cannot  extend  the 
time  more  than  once,  or  that  in  some  other  court,  the 
judge  and  not  the  court  must  extend  the  time.  Now  the 
bill  of  exceptions  is  often  the  most  important  part  of  the 
case. 

There  should  be  some  general  statutory  provision 
applicable  to  all  bills  of  exceptions  to  all  the  courts  in  the 
State,  not  only  to  the  circuit  courts,  but  to  the  city  courts 
ot  the  State,  and  I  hope  our  Committee  on  Judicial  Ad- 
ministration and  Remedial  Procedure  in  the  bill,  they 
will  present  to  the  Legislature  will  have  something  on 
this  line,  whereby  the  practitioner  at  the  bar  can  prac- 
tice in  these  separate  courts,  and  not  have  their  bills 
stricken  from  the  record  in  the  supreme  court  simply  be- 
cause they  are  not  entirely  familiar  with  the  several  acts 
creating  these  different  city  courts. 

Mr.  Hundley :  Mr.  President :  I  would  like  to  ask  my 
friend,  how  would  he  provide,  if  we  had  a  general  law, 
against  a  particular  local  court,  local  enactment  for  the 
benefit  of  that  court.    I  understand  that  is  the  attitude 
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now.  We  have  a  general  law  with  reference  to  signing 
bills  of  exceptions  and  extending  the  time.  That  general 
law  applies  to  the  courts  in  our  circuit,  but  how  are  we 
to  get  a  law  on  the  statute  books  which  will  prevent  a 
local  representative  from  introducing  a  local  bill  chang- 
ing the  practice  as  to  that  particular  court,  especially 
when  the  lawyers  who  practice  in  that  court  go  before 
the  Legislature  and  ask  for  it? 

Mr.  Willett :  Mr.  President :  My  idea  is  a  general  rule 
applicable  to  all  the  courts — ^the  judge  to  have  authority 
to  extend  the  time  for  signing  bills  of  exceptions  dur- 
ing vacation,  whether  a  city  or  a  circuit  judge,  that  the 
court  can  extend  the  time  for  signing  the  bill  of  excep- 
tions during  term  time  more  than  once,  and  that  it  shall 
be  expressly  stipulated  in  the  law  that  it  shall  be  appli- 
cable to  all  city  as  well  as  circuit  courts.  I  do  not  see 
why  such  a  law  should  not  be  passed.  The  Legislature 
can  say  this  law  is  applicable  to  city  as  well  as  circuit 
courts. 

Mr.  Hundley:  I  agree  with  you,  but  after  you  get  the 
law,  what  is  to  prevent  the  local  courts  from  changing  it? 

Mr.  Willett :  I  do  not  claim  that  we  can,  but  the  city 
courts  of  Gadsden,  Annlston,  Birmingham  and  Montgom- 
ery, are  already  in  existence,  and  it  is  not  likely  that 
those  acts  will  be  repealed.  These  general  provisions 
should  be  made  applicable  to  all  the  city  and  circuit 
courts,  then,  of  course,  if  members  of  the  Legislature 
from  a  particular  county  want  to  repeal  the  law  and  give 
due  notice,  there  is  nothing  to  prevent  it,  but  I  appre- 
hend that  such  would  not  be  done,  and  certainly  not  if 
the  lawyers  of  the  county  knew  of  it,  for  they  would  not 
agree  to  it,  because  we  all  practice  away  from  home  some- 
times, and  know  the  difficulty  we  have  in  each  court  with 
different  provisions  with  reference  to  the  extension  of 
bills  of  exceptions  and  with  reference  to  signing  bills 
of  exceptions.    There  should  be  a  general  law  applicable 
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to  the  whole  State  with  reference  to  bills  of  exceptions, 
and  I  think,  if  the  law  is  once  passed,  no  effort  would  be 
made  to  repeal  it. 

Mr.  John  London :  Mr.  President :  In  line  with  that, 
I  suggest  that  the  Committee  on  Remedial  Procedure  be 
requested  to  draft  a  bill  providing  that  bills  of  excep- 
tions may  be  signed  at  any  time  within  the  time  for  ap- 
peal, provided  the  judge  agrees^  I  do  not  see  why  the 
parties  to  a  litigation  should  not  agree  as  to  the  time  for 
signing  bills  of  exceptions,  as  long  as  they  choose.  Of 
course  it  makes  it  difficult  for  the  judge  to  sign  the  bill  of 
exceptions,  but  so  long  as  counsel  on  both  sides  are  will- 
ing to  have  the  time  extended,  I  do  not  see  why  they 
should  not  extend  it  to  the  full  limit  of  time  for  the  ap- 
peal. I  move  that  this  Association  is  in  favor  of  the 
passage  of  an  act  conferring  the  right  upon  the  courts 
and  the  parties  to  extend  the  time  for  bills  of  exceptions 
within  the  time  that  an  appeal  can  be  taken. 

Mr.  Willett:  And  that  it  be  applicable  to  the  city 
courts,  as  well  as  circuit  courts. 

Mr.  John  London:     Of  course. 

The  President:  You  have  heard  the  motion,  which 
has  been  seconded,  and  the  question  is  upon  the  adoption 
of  the  motion. 

Mr.  Blackwell :  I  have  a  suggestion,  which  is,  that  if 
a  law  is  passed  as  suggested  by  Mr.  Willett  and  Mr.  Lon- 
don, that  I  think  it  very  doubtful  whether  the  Legislature 
could  pass  a  local  law,  because  it  is  a  matter  that  can  be 
and  would  be  provided  by  a  general  law  of  the  State,  and 
the  Constitution  would  not  permit  the  changing  of  that 
by  local  laws.  One  of  the  things  that  the  Constitution 
says  is  that  any  question  that  may  be  povided  for  by  a 
general  law,  there  must  be  no  local  legislation  on  it,  and 
I  make  the  suggestion  for  that  reason.  Certainly  if  there 
is  a  general  law  passed  providing  for  all  bills  of  excep- 
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tions,  there  would  be  no  objection  to  it,  and  I  think  it 
would  be  a  good  way  to  provide  for  it. 

Mr.  Henry  Fitts :  Mr.  London's  motion  embodies,  as  I 
understand  it,  a  law  by  which  bills  of  exceptions  could 
be  signed  within  the  time  for  appeal  provided  the  op- 
posing counsel  and  the  judge  agree  thereto;  that  means 
all  three  to  agree? 

Mr.  John  London :  I  did  not  mean  that.  My  idea  was 
that  counsel  could  agree  to  give  the  whole  time. 

Mr.  Roulhac :  I  understand  the  question  is  upon  the 
acceptance  and  adoption  of  the  report. 

The  President:  The  chair  will  state  that  the  report 
of  the  committee  has  been  adopted,  and  it  is  rather  out 
of  order  that  I  entertained  the  discussion,  Mr.  Willett 
had  a  right  at  any  time  to  discuss  it  before  the  report 
of  the  committee  was  adopted  and  ordered  to  be  filed. 

Mr.  Roulhac:  I  suppose  a  motion  would  now  be  in 
order  to  the  effect  that  the  report  of  that  committee  just 
pasded  on,  be  referred  to  the  Committee  on  Legislation, 
with  instructions  to  prepare  a  bill  as  recommended  in 
that  report,  and  embrace  not  only  this  question  but  some 
others,  and  I  now  make  the  motion  if  the  chair  will  en- 
tertain it. 

The  President:  Does  the  gentleman  offer  that  as  a 
substitute  for  the  motion  of  Mr.  London?  If  not  a  sub- 
stitute, it  would  hardly  be  in  order.  The  chair  has  enter- 
tained the  motion,  though  irregularly.  The  discussion 
was  not  opened  until  after  the  report  of  the  committee 
had  been  adopted. 

Mr.  London:  To  straighten  the  parliamentary  tangle 
on  that  proposition,  I  now  move  we  reconsider  the  mo- 
tion by  which  it  was  adopted. 

The  President:  The  question  is  upon  reconsideration 
of  the  vote, — is  the  Association  ready  for  the  question? 
As  many  as  favor  reconsideration  will  say  aye  and  those 
opposed  no.    The  ayes  have  it  and  the  adoption  of  the 
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report  is  reconsidered;  and  the  motion  will  recur  upon 
the  motion  of  Mr.  London,  unless  he  withdraws  it  in 
favor  of  the  motion  offered  by  Judge  Roulhac? 

Mr.  John  London :  His  motion  was  hardly  as  broad  as 
mine, — I  shall  have  to  renew  my  motion. 

Mr.  Roulhac :  I  agree  with  you,  but  at  the  same  time, 
I  think  the  Committee  on  Legislation  could,  with  the  re- 
port before  it,  consider  bills  on  the  jury  law,  questions  of 
pleading  as  well  as  questions  of  bills  of  exceptions.  Ever 
since  this  Association  was  organized,  several  of  these 
bills  have  been  discussed  before  it  and  action  sought  by 
it,  and  I  think  the  time  has  arrived  when  a  concerted  ac- 
tion on  the  part  of  this  Association  would  bring  about 
most  cases  coming  before  trial  courts  in  the  State.  I 
think  the  jury  law  should  be  subject  to  careful  considera- 
most  important  changes  in  the  laws  of  Alabama,  and 
tion,  and  the  matter  of  bills  of  exceptions  is  also  worthy 
of  consideration,  but  there  are  a  number  of  other  sub- 
jects that  could  be  considered  by  the  Committee  on  Leg- 
islation, and  do  more  important  work  for  the  State  than 
anything  that  the  Association  has  yet  done.  I  hope  that 
this  report  will  be  referred  to  that  committee,  with  in- 
structions that  they  prepare  bills  for  enactment  by  the 
next  Legislature,  after  being  submitted  to  this  Associa- 
tion. 

The  President:  The  chair  is  of  the  opinion  that  the 
motion  of  Judge  Roulhac  is  not  really  a  substitute,  and 
is  not  in  order.  The  Association  has  a  right  to  entertain 
the  motion  of  Mr.  London. 

Mr.  Hundley:  I  desire  to  offer  an  amendment  to  Mr. 
London's  motion,  which  will  be  germane  and  in  order,  if 
I  understand  that  the  motion  is  to  prepare  a  bill  that 
bills  of  exceptions  may  be  signed  in  the  time  allowed  for 
appeals,  by  consent  of  counsel  in  writing,  or  by  the  order 
of  the  judge,  if  counsel  cannot  agree.  I  desire  to  offer  an 
amendment  to  that — ^and  such  bill  of  exceptions  shall  not 
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be  stricken  after  joinder  in  error.  My  motive  for  mak- 
ing that  is  this :  the  supreme  court  of  Alabama  in  many 
decisions,  one  of  which  by  the  late  Chief  Justice  Brickell, 
has  held  that  a  joinder  in  error  waives  all  matters  except 
such  as  are  jurisdictional,  which  decision  has  never  been 
overruled,  and  our  supreme  court  frequently,  when 
neither  side  to  the  record  has  made  any  motion  to  strike 
the  bill  of  exceptions,  and  frequently  when  counsel  on 
either  side  have  not  even  discovered  that  there  is  any- 
thing wrong  with  the  time  of  signing  the  bill  of  excep- 
tions, but  ex  mero  motu,  has  rendered  decisions  striking 
the  bill  of  exceptions,  leaving  nothing  in  the  case  except 
the  mere  matters  of  record,  which  come  up  and  the  case 
is  lost,  when  neither  counsel  on  either  side  has  antici- 
pated, or  even  seen  any  defect  in  the  time  or  manner  of 
signing  the  bill  of  exceptions.  So  I  offer  the  amendment 
— "and  such  bill  of  exceptions  shall  not  be  stricken  after 
joinder  in  error." 

Mr.  John  London:  I  suggest  "after  joinder  in  error, 
except  upon  motion  by  counsel." 

Mr.  Hundley:  I  am  perfectly  willing  for  that.  That 
gets  at  the  same  thing,  so  as  to  give  a  chance  to  get  the 
question  up. 

The  President:  The  question  is  upon  the  motion  of 
Mr.  London,  as  amended  by  Mr.  Hundley. 

Mr.  Henry  Fitts :  I  see  what  Mr.  Hundley  means,  but 
he  has  not  fixed  his  amendment  so  it  will  accomplish  any- 
thing, for  this  reason:  For  the  last  twenty  years  very 
few  lawyers  for  the  appellee  join  in  error;  as  by  doing 
so  they  waive  some  of  their  rights,  and  they  submit  al- 
most universally  Without  any  joinder  in  error  If  you 
change  the  amendment  so  as  to  read,  "after  the  cause  is 
noted  as  submitted  by  the  court,"  you  will  accomplish  the 
object 

Mr.  Hundley :    Except  on  motion  of  the  appellee. 

Mr.  Henry  Fitts :    That  will  probably  reach  it. 
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Mr.  Nathan:  I  do  not  see  any  objection  to  the  sug- 
gestion made  in  the  original  resolution,  nor  in  the  amend- 
ment, except  in  one  phase  of  it,  and  I  would  like  to  call 
the  attention  of  the  members  of  the  bar  to  that  phase. 
The  resolution,  as  I  understand  it,  proposes  to  permit 
a  bill  of  exceptions  to  be  signed  at  any  time  within  the 
time  wherein  an  appeal  would  lie,  either  by  the  order  of 
the  court,  or  by  the  consent  of  the  attorneys.  Now  that 
means  that  for  twelve  months  the  attorneys  could  agree 
to  submit  a  bill  of  exceptions  to  the  trial  judge. 

Now  I  take  it  that  every  trial  judge  would  be  seriously 
concerned  in  giving  a  fair  bill  of  exceptions,  and  in  some 
instances  where  the  business  is  very  extensive  that  might 
be  a  very  unwise  duty  to  put  upon  the  court,  upon  his 
own  niemory,  or  upon  the  memory  of  the  litigants,  to 
determine  what  the  exceptions  rested  in,  after  twelve 
months.  In  the  little  experience  I  have  had,  I  know  that 
I  have  had  difficulty  in  determining  the  evidence  after 
sixty  days  where  there  was  a  difference  of  opinion  or  a 
contention  on  the  part  of  counsel.  Now  the  statute  as 
now  framed  was  intended,  as  I  understand  it,  to  pro- 
tect the  court  as  well  as  the  parties,  from  doing  some- 
thing that  was  wrong,  from  making  a  statement  in  the 
bill  of  exceptions  that  did  not  speak  the  truth,  and  by  ex- 
tending the  time  for  one  whole  year,  you  are  multiply- 
ing the  difficulty  you  are  trying  to  obviate.  I  believe 
you  ought  to  go  so  far  as  to  say  that  they  should  have 
the  right  to  sign  the  bill  of  exceptions  within  the  time 
that  an  appeal  would  lie. 

I  think  a  limitation  of  six  months  would  be  sufficient. 
The  statute  now  provides  that  it  shall  not  be  beyond  the 
next  term  of  court. 

Mr.  Henry  Fitts :    That  is  a  general  statute. 

Mr.  Nathan:  It  seems  to  me  that  six  months  time 
ought  to  be  sufficient  in  any  case  to  prepare  and  tender 
the  bill  of  exceptions ;  a  year  is  too  long.    I  think  in  cur- 
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Ing  one  evil  you  are  creating  a  worse,  and  I  suggest  to 
the  mover  of  the  motion  that  to  include  the  city  courts 
as  well  as  the  circuit  courts,  that  he  make  the  limitation 
for  the  bill  of  exceptions  six  months,  even  though  coun- 
sel should  agree  to  pass  it  beyond  that  time.  I  think  in 
justice  to  the  trial  judge  six  months  should  be  as  far  as 
you  should  carry  it. 

The  President:  Does  the  gentleman  offer  an  amend- 
ment to  that  effect? 

Mr.  Nathan :    Probably  Mr.  London  would  accept  that. 

Mr.  John  London :    I  am  not  willing  to  accept  that. 

Mr.  Jeffries:  I  think  Judge  Nathan's  point  is  well 
taken,  and  I  believe  every  attorney  feels  the  force  of  it. 
Here  is  a  case  tried  today.  We  have,  say,  twelve  months 
to  perfect  the  appeal.  You  can  appeal  on  the  record  in 
twelve  months.  It  stays  in  that  situation  for  some 
length  of  time.  You  go  to  the  trial  judge;  the  appellant 
wants  to  appeal,  the  trial  judge  says  to  him,  "I  will  give 
you  nine  months  or  eleven  months  to  sign  your  bill  of 
exceptions."  Why  the  man  who  has  won  his  case  is  ab- 
solutely at  his  mercy.  There  is  no  lawyer,  on  earth, 
the  way  we  take  our  testimony,  without  any  stenographer 
at  all,  without  any  court  stenographer  in  Alabama,  ex- 
cept in  Mobile,  that  can  remember  anything  about  the 
evidence,  and  there  is  not  a  judge  in  the  State  that  can 
till  but  very  little  about  the  evidence  after  sixty  days, 
and  certainly  not  after  nine  or  eleven  months.  So  it  puts 
all  absolutely  at  the  mercy  of  the  appellant,  both  the 
judge  and  the  man  who  has  won  his  case.  I  do  not  think 
it  would  do. 

Now  let  us  look  at  the  other  side  of  it.  Take 
the  city  court  that  you  are  familiar  with,  that  you  prac- 
tice at,  and  you  know  that  we  have  thirty  days  to  per- 
fect an  appeal  in  many  different  kinds  of  cases.  We 
must  perfect  our  appeal  within  that  time— doubtless  that 
is  so  in  other  courts.    If  you  were  to  pass  a  general  law 
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of  this  kind  making  it  applicable  to  all  city  courts,  then 
you  would  absolutely  wipe  out  all  right  after  that  time. 
You  have  only  thirty  days  to  appeal  your  case,  you  can- 
not extend  your  bill  of  exceptions  except  for  thirty  days- 
That,  however,  could  doubtless  be  remedied,  but  the 
fruits  of  a  man's  victory  should  not  be  taken  away  from 
him,  as  would  be  if  given  eleven  months,  or  say  eleven 
months  and  twenty-nine  days  to  appeal  in. 

Under  our  system,  in  the  ordinary  way  evidence  is  tak- 
en down,  there  is  no  lawyer  sitting  here  that  can  tell  any- 
thing about  that  evidence  after  six  months,  and  no  judge 
knows  anything  about  it,  practically  speaking,  after  that 
time.  I  would  suggest  that  there  ought  to  be  some  limi- 
tation as  to  the  time  that  the  bill  of  exceptions  ought  to 
be  signed. 

I  agree  with  Mr.  Willett,  that  where  the  parties  agree, 
on  a  reasonable  time  there  should  be  some  limit  to  it 
Such  agreement  should  show,  or  the  judge  should  set  the 
time,  and  then  the  bill  of  exceptions  would  be  good,  but 
there  should  be  some  limitation. 

Mr.  Willett:  Just  one  word  in  reply  to  Mr.  Jeffries. 
His  argument  would  have  a  great  deal  of  force  but  for 
the  fact  that  there  is  a  rule  of  the  supreme  court  practice 
which  provides  that  the  transcript  in  the  case  must  be 
filed  in  the  court  by  or  before  the  fourth  day  of  the  call 
of  that  division.  • 

Mr.  Jeffries :  Unless  you  bring  a  certificate  up  that  it 
cannot  be  prepared  or  the  time  been  extended,  and  that 
carries  it  over. 

Mr.  Willett:  There  is  a  rule  of  practice  which  pro- 
vides that  if  transcripts  are  not  filed  within  the  first 
three  days  of  the  call  of  the  division,  you  can  have  the 
case  affirmed  on  certificate.  Upon  reflection,  I  rather 
think  myself  that  twelve  months  is  too  long,  and  that 
it  would  result,  in  a  great  many  instances,  in  the  de- 
fendant in  a  suit  where  there  is  a  money  judgment,  get- 
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ting  an  extension  of  time,  and  then  go  down  to  the  su- 
preme court  with  a  certificate  of  appeal  and  docket  the 
case  and  continue  it,  and  practically  keep  the  case  from 
submission  in  the  supreme  court  for  ten,  eleven  or  twelve 
months.  That  I  think  \yould  be  an  injustice  to  the  plain- 
tiff in  the  suit.  I  think  it  woifld  meet  the  ends  of  justice 
if  it  be  limited  to  six  months. 

But  what  I  am  planning  to  correct  more  than 
anything  else,  is  the  motley  condition  of  the  law 
with  reference  to  all  these  different  city  courts. 
I  agree  with  Judge  Nathan,  and  I  agree  with 
Mr.  Jeffries,  that  in  view  of  the  possibility  of  docketing 
the  case  and  getting  continuance  at  the  call  of  the  division 
as  an  excuse  for  not  filing  the  transcript  (the  defendant 
having  the  money  judgment  against  him  frequently  re- 
sorts to  that  thing)  that  six  months  is  long  enough.  J 
cannot  conceive  of  a  case  wherein  the  bill  of  exceptions 
could  not  be  prepared  within  six  months  after  the  trial, 
therefore  I  shall  support  the  amendment  of  Judge  Nathan 
and  advocated  by  Mr.  Jeffries,  that  it  be  limited  to  six 
months. 

Mr.  John  London :  I  am  under  a  misapprehension.  If 
I  understand  the  gentleman,  the  resolution  he  offered  was 
that  the  time  might  be  extended  by  the  consent  of  the 
parties,  or  the  order  of  the  judge.  Now  they  are  arguing 
as  if  the  appellant  had  the  whole  matter  in  his  hands, 
that  he  need  not  tender  it,  or  have  it  signed  within  eleven 
or  twelve  months.  He  cannot  do  this  unless  the  attorney 
on  the  other  side  agrees. 

Mr.  Jeffries:     Suppose  the  judge  agrees? 

Mr.  John  London:  Then  I  think  it  ought  to  be  ex- 
tended. The  ordinary  practice  with  us  in  Birmingham 
is  to  have  the  bill  of  exceptions  signed  within  thirty  days. 
I  have  known  cases  where  the  judge  was  sick,  or  where 
the  counsel  had  to  leave  the  city,  or  for  various  reasons, 
and  it  became  imperative  that  the  time  for  signing  the 
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bill  of  exceptions  should  b^  extended.  I  see  no  reason 
where  the  counsel  on  both  sides,  appellant  and  appellee, 
both  agree  that  the  time  should  be  extended,  why  it  should 
not  be  extended. 

Mr.  Troy:  It  seems  to  me  that  the  gentlemen  have 
engaged  in  a  discussion  of  something  not  before  the  As- 
sociation. 

There  is  a  by-law  of  the  Association  which 
requires  every  report,  suggesting  changes  in  the  statute 
law,  to  be  accompanied  by  bills  carrying  them  into  effect. 
That  is  for  the  purpose  of  having  the  bills  discussed  by 
the  Association  and  if  approved,  referred  to  the  Com- 
mittee on  Legislative  Enactment,  to  be  appointed  just 
prior  to  the  convening  of  the  Legislature  to  urge  their 
passage.  Now  the  discussion  here  Seems  to  have  pro- 
ceeded on  the  idea  that  a  bill  had  been  drawn  and  is  now 
before  the  Association  for  approval  or  disapproval. 

I  think  that  it  would  be  better  to  request  the  Chairman 
of  this  Committee  to  draft  bills  carrying  the  suggestions 
made  in  the  report  into  effect  and  present  them  to  the 
Committee  on  Legislation,  to  be  appointed  by  the  incom- 
ing President,  with  instructions  that  they  be  sent  to  the 
codifier  or  introduced  in  the  next  Legislature  for  passage. 

Mr.  Roulhac:  Mr.  Troy  has  outlined  more  distinctly 
than  I  did,  perhaps,  what  I  intended  to  say,  and  I  there- 
fore move,  as  a  substitute  for  Mr.  London's  motion,  that 
the  report  of  this  committee  now  before  the  Association 
be  referred  to  the  committee  for  the  preparation  of  bills, 
on  all  the  subjects  to  which  it  relates,  to  be  placed  in  the 
hands  of  the  Committee  on  Legislation,  which  is  ap- 
pointed by  the  incoming  President,  and  that  committee 
can  then  consider  all  the  different  classes  of  matters  that 
may  be  brought  before  it,  and  if  the  committee  finds  that 
a  bill  on  that  subject  would  receive  the  concurrence  of 
the  bar  of  the  State  and  should  be  enacted  into  law  that 
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it  will  present  it  to  the  Legislature  and  look  after  it  as 
has  been  done  for  many  years  past. 

There  are  several  subjects,  a  whole  lot  of  other  sub- 
jects, embraced  in  that  report  which  ought  to  be  embraced 
in  the  laws  of  Alabama,  and  I  therefore  move,  as  a  substi- 
tute, that  that  report  be  returned  to  the  conmiittee  with 
instructions  to  prepare  bills  on  all  subjects  to  which  it 
refers  and  hand  them  to  the  Committee  on  Legislation  of 
this  Association. 

The  President:  What  relation  has  that  to  the  motion 
of  Mr.  London? 

Mr.  Roulhac :    I  move  it  as  a  substitute. 

Mr.  John  London:  I  do  not  think  that  it  is  a  sub- 
stitute. 

The  President:  The  trouble  is  that  a  motion  was  al- 
lowed to  be  made  without  objection  and  entertained  for 
the  expression  of  opinion  of  the  Association,  even  before 
the  vote  adopting  the  report  of  the  committee  was  recon- 
sidered. I  am  of  the  opinion  that  if  a  point  of  order  had 
been  made  it  would  have  been  well  taken,  though  I  would 
like  to  see  the  By-Laws. 

Mr.  Troy :  It  is  a  part  of  By-Law  No.  8  and  provides 
that  all  reports  suggesting  changes  in  the  statutory  law 
shall  be  accompanied  by  bills  carrying  the  suggestions 
into  effect.  This  is  for  the  purpose  of  giving  the  mem- 
bers of  the  Association  an  opportunity  of  discussing  and 
passing  on  the  bills. 

Mr.  Hundley :  That  is  if  the  report  suggested  a  law, 
but  it  did  not.  We  are  discussing  the  report  under  the 
rule  which  permits  discussion,  and  in  that  discussion  Mr. 
London  makes  a  suggestion  to  instruct  a  committee  of 
this  Association.  I  admit  the  point  if  this  report  was 
an  outline  of  a  law  to  be  enacted,  but  that  is  not  the  case 
here. 

The  President:  Mr.  Roulhac  did  not  make  his  mo- 
tion broad  enough,  and  the  motion  of  Mr.  London  is  be- 
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fore  the  Association.  Under  the  present  understanding 
of  the  chair,  it  appears  that  his  motion  is  in  order. 

Mr.  Nathan;  Before  Judge  Roulhac  offers  his  mo- 
tion, as  I  apprehend  he  will  do,  I  wish  to  get  the  sense 
of  the  members  of  the  bar  present  upon  the  original  prop- 
osition made  by  Mr.  London  as  contradistinct  from  the 
suggestion  that  I  made  in  my  remarks,  and  that  is :  That 
it  is  the  sense  of  this  meeting  that  bills  of  exceptions 
snould  be  signed  by  the  trial  judges  at  any  time,  under 
his  motion,  within  twelve  months,  by  the  consent  of  the 
attorneys  or  by  the  consent  of  the  trial  judge.  I  wish  to 
move  that  it  is  the  sense  of  this  body  that  bills  of  excep- 
tions should  be  signed  by  the  trial  judge,  where  the 
parties  have  agreed  in  writing  or  where  the  court  has 
extended  the  time,  .but  not  longer  than  six  months  from 
the  time  of  the  expiration  of  the  term  of  court.  I  offer 
that  as  a  modification. 

Mr.  Willett :  That  would  not  do  for  this  reason,  some 
of  our  courts  commence  in  January  and  continue  until 
the  last  Saturday  in  July. 

Mr.  Nathan :  From  the  date  of  trial  and  rendition  of 
judgment. 

Mr.  John  London :  That  cuts  out  the  thirty  and  sixty 
days  for  the  motion  for  a  new  trial. 

Mr.  Nathan:  In  meantime  your  bill  of  exceptions 
would  have  to  be  signed.  You  might  be  three  years  on 
that  proposition.  I  think  there  should  be  a  law  day  for 
the  bill  of  exceptions,  like  anjrthing  else. 

The  President:  Does  Judge  Roulhac  insist  upon  his 
motion  to  refer  this  to  a  committee? 

Mr.  Raulhac :  It  seems  to  me  that  is  a  part  of  the 
motion. 

The  President :  Do  you  include  in  that  the  whole  mat- 
ter, resolution  by  Mr.  London  and  all? 

Mr.  Roulhac:     Yes,  sir. 

The  President:    The  question  i^  to  refer  this  resolu- 
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tion  and  the  resolution  offered  by  Mr.  London  to  the 
Committee  on  Legislation. 

Mr.  John  London:  I  wish  to  amend  that:  That  it  is 
the  sense  of  this  meeting  that  the  resolution  be  reported 
by  the  committee.  I  wish  to  get  the  sense  of  this  meet- 
ing. I  would  like  to  know  whether  we  are  to  be  mud- 
dled up  by  bills  of  exceptions.  I  do  not  want  the  court 
signing  any  bill  of  exceptions.  I  want  the  judge  and  the 
attorneys  to  do  it.  I  do  not  want  the  court  to  have  any- 
thing to  do  with  making  the  orders. 

The  President :  The  motion  by  Mr.  London  is  to  amend 
the  resolution  with  instructions  as  indicated  by  him.  The 
question  is  upon  the  instructions. 

Mr.  Hundley:  If  you  refer  this  to  the  committee,  this 
Association  will  not  meet  until  twelve  months  from  to- 
day, this  committee  will  not  report  until  twelve  months 
from  today,  and  the  Legislature  meets  on  the  second 
Tuesday  of  January,  1907;  the  result  is  that  it  puts  it 
out  of  the  way.  I  prefer  Mr.  London's  motion,  and  I  am 
perfectly  willing  for  Judge  Nathan's  motion,  amending 
it,  but  I  want  this  Association  to  express  itself  upon  that 
proposition,  and  to  express  itself  now,  so  that  it  may  be 
effective  at  the  next  session  of  the  Legislature  of  Ala- 
bama, if  any  good  results  can  be  obtained. 

Mr.  John  London :    I  withdraw  my  amendment. 

Mr.  Roulhac :  The  gentleman  seems  to  have  lost  sight 
of  the  fact  that  the  motion  Irst  presented  was  that  it  be 
referred  to  that  committee  with  instructions  to  prepare 
bills  for  legislation,  the  bills  recommended  by  the  com- 
mittee, which  embraced  the  subject  that  these  gentle- 
men have  been  discussing,  and  the  others  referred  to  in 
the  report. 

The  President:  The  gentleman  withdraws  his  amend- 
ment, and  the  question  recurs  upon  the  motion  of  Judge 
Roulhac  to  refer  to  the  Committee  on  Legislation.  Is  the 
Association  ready  for  the  question  ? 
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Mr.  Henry  Fitts :  I  understand  the  motion  is  that  the 
report  of  the  committee  be  referred  to  the  Committee  on 
Legislation  to  prepare  bills  in  conformity  with  that 
report? 

Mr.  Roulhac:     Yes,  sir. 

Mr.  Henry  Fitts:  The  result  of  that  is  to  carry  the 
determination  of  all  the  very  important  questions  in- 
volved in  that  report  away  from  this  Association,  and 
to  carry  all  the  discretion  as  to  whether  those  recom- 
mendations are  good  or  ill,  to  the  exclusive  determination 
of  that  committee.  Not  to  use  discourteous  language, 
Judge  Roulhac's  motion,  as  I  gather  the  proposition, 
takes  from  us  the  due  consideration,  and  all  opportunity 
to  act  upon  this  question  of  bills  of  exceptions.  In  due 
course,  we  should  have  the  opportunity  to  consider  some 
other  of  the  recommendations  of  that  report;  it  has  some 
important  suggestions  in  regard  to  the  jury  system  upon 
which  members  of  this  Association  may  have  adverse 
views  and  upon  which  they  should  have  an  opportunity 
to  act.  It  occurs  to  me  that  it  matters  not  what  the  rule 
01  the  Association  is  in  regard  to  a  report  going  in  about 
bills  drawn,  that  such  a  rule  can  have  absolutely  no  ap- 
plication. If  brought  up  one  at  a  time,  we  pass  upon 
them,  but  as  the  matter  comes  here,  the  only  way  that 
this  Association  can  voice  its  wisdom  and  express  its 
wisdom,  is  by  resolutions  of  the  nature  of  that  offered 
by  Mr.  London.  It  occurs  to  me,  unless  we  want  to  sur- 
render all  of  our  rights  to  act  upon  legislation  to  a  small 
committee,  and  vacate  the  objects  for  which  we  are  gath- 
ered together,  that  the  motion  of  Judge  Roulhac  should 
be  defeated. 

Mr.  Roulhac :  This  could  not  be  a  motion  to  operate  as 
a  gag,  because  Mr.  Hundley  called  attention  to  the  fact 
that  before  the  Association  met  again  the  Legislature 
would  meet.  Of  course  if  you  are  going  to  go  before  the 
next  Legislature  some  action  should  be  taken.    The  bills 
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are  not  before  the  Association,  but  the  subjects  referred 
to  in  that  report  are  brought  to  its  attention,  and  I  think 
a  biil  should  be  prepared  by  the  Committee  on  Legisla- 
tion on  every  subject  referred  to  by  that  committee.  I 
think  there  are  three — one,  the  jury  system,  another,  the 
question  of  bills  of  exceptions,  and  the  other  pleading.  As- 
Mr.  Hundley  called  our  attention  a  while  ago,  it  is  ut- 
terly impossible  to  consider  those  bills  by  the  Associa- 
tion because  they  are  not  presented,  but  are  we  to  loss 
the  opportunity  for  four  years  to  get  legislation  on  sub- 
jects which  should  be  legislated  on  now?  Mr.  Ijondon's 
resolution  says  there  should  be  legislation.  The  whole  ob- 
ject of  my  motion  was  that  the  Committee  on  Legisla- 
tion should  receive  instructions  from  this  Association  to 
prepare  a  bill  on  each  of  these  subjects. 

Mr.  Henry  Fitts :  I  want  to  understand  you.  Isn't 
that  exactly  what  Mr.  London  is  trying  to  do?  Isn't  he 
trying  to  carry  instructions  to  this  committee  to  prepare 
a  certain  bill,  and  are  you  not  advocating  that  very  thing? 

Mr.  Roulhac:  No,  sir,  extending  it  further.  I  am 
fully  in  accord  with  his  motion,  and  I  want  to  carry  it 
to  all  the  subjects  mentioned  in  that  report. 

Mr.  John  London:  What  I  want  to  ask  you.  Does 
this  motion  of  yours  carry  the  affirmance  or  disaffirmance 
of  this  Association  as  to  my  proposition? 

Mr.  Roulhac:  So  far  as  I  am  concerned  I  would  ^^e 
most  in  accord  with  it,  if  you  put  that  in. 

Mr.  John  London:  I  want  to  get  the  affirmative  ac- 
tion of  the  Association  upon  the  proposition. 

Mr.  Roulhac:  To  prepare  a  bill  to  the  end  that  you 
have  just  mentioned,  I  see  no  objection  to  that  what- 
ever, on  the  contrary,  I  am  fully  in  accord  with  your  mo- 
tion, but  I  think  it  should  go  further  and  have  legislation 
upon  all  the  subjects. 

Mr.  Hundley :  I  want  to  understand  the  parliamentary 
situation,  and  if  I  do  not,  I  want  to  be  corrected.    Mr. 
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London  made  a  motion  the  purpose  and  result  of  which 
would  be,  to  get  the  sense  of  this  Association  upon  legis- 
lation in  reference  to  the  matters  of  bills  of  exceptions. 
Judge  Roulhac,  after  first  attempting  an  amendment  to 
that  motion,  which  was  withdrawn,  moves  to  refer  Mr. 
London's  motion  to  the  Committee  on  Legislation  along 
with  this  report.  What  is  the  result  of  that?  It  refers  it 
to  the  committee  without  this  Association  taking  action 
upon  it  one  way  or  the  other.  What  I  am  in  favor  of  is, 
so  far  as  the  matters  Judge  Roulhac  refers  to,  want  to 
be  heard  from — ^let  us  settle  this  one  question  now,  it 
matters  not  with  me  whether  it  be  twelve  or  six  months, 
let  us  have  the  affirmative  action  of  this  Association  now 
before  the  Legislature  meets  next  January,  as  to  what 
this  Association  wants  upon  this  matter,  and  the  only 
way  you  can  do  that  is  by  adopting  the  resolution  of  Mr. 
London,  and  not  by  adopting  the  motion  of  Judge  Roulhac 
to  refer  it,  because  you  refer  it  without  getting  the  sense 
of  this  meeting. 

The  President:  The  question  is  upon  the  adoption  of 
the  motion  of  Judge  Roulhac  to  refer  the  whole  matter. 

Mr.  John  London :  My  purpose  was  to  get  the  matter 
up,  and  I  withdrew  my  amendment. 

The  President:  The  question  is  upon  the  motion  to 
refer  to  the  Committee  on  Legislation. 

Mr.  Hundley:    Before  we  act  upon  it? 

Mr.  Nathan :  If  I  understand  it  now,  the  resolution  is, 
that  Mr.  London's  amendment  of  twelve  months  is  in- 
cluded in  the  resolution,  as  a  part  of  it. 

The  President:  Motion  to  refer  to  the  Committee  on 
Legislation  both  reports  of  the  committee  just  read,  and 
the  motion  made  by  Mr.  London,  without  recommenda- 
tion or  without  expression  of  opinion  at  all.  Are  you 
ready  for  the  question?    As  many  as  favor  the  motion  to 
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refer  will  signify  by  saying  aye,  those  opposed  by  say- 
ing no. 

Division  called  for. 

The  President :  As  many  as  favor  the  motion  to  refer 
will  please  rise  and  stand  until  the  vote  is  counted. 

It  appears  the  ayes  have  it,  and  the  question  is  re- 
ferred to  the  Committee  on  Legislation. 

Mr.  Hundley :  I  move  now,  in  order  that  that  may  T^e 
effective,  that  the  Committee  on  Legislation  be  requested 
to  report  at  the  first  meeting  on  tomorrow,  in  order  that 
we  may  be  able  to  get  it  before  the  next  Legislature. 
There  is  absolutely  nothing  to  be  accomplished  if  re- 
ferred to  this  committee  and  goes  over.  The  committee 
will  not  report  until  twelve  months  from  this  time,  and 
I  move  that  the  committee  to  which  it  has  been  referred 
be  instructed  to  report  thereon  at  the  first  m.eeting  of 
the  Association  on  tomorrow. 

Motion  seconded. 

The  President:  The  question  is  on  the  adoption  of 
the  motion  by  Mr.  Hundley  that  the  committee  to  which 
this  matter  was  referred  be  instructed  to  report  at  the 
next  session  of  this  Association  on  tomorrow. 

The  Secretary :  The  Committee  on  Legislation  is  com- 
posed of  J.  J.  Mayfield,  Chairman;  R.  F.  Ligon,  Ray 
Kushton,  W,  B,  Oliver  and  S.  L.  Brewer, — only  one  of 
whom  is  present.  I  therefore  move  that  the  motion  of 
Mr.  Hundley  be  laid  upon  the  table. 

Motion  seconded. 

The  President:  And  the  question  is  to  table  the  mo- 
tion of  Mr.  Hundley.  As  many  as  favor  the  motion  to 
table  will  say  aye,  ad  those  opposed  say  no.  The  motion 
to  table  is  adopted. 

Mr.  Hundley:     I  rise  to  a  point  of  order. 

The  President:  The  gentleman  will  state  the  point 
of  order. 

Mr.  Hundley:     As  there  is  but  one  member  of  the 
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committee  present,  it  is  plain  there  is  no  other  com- 
mittee of  this  body  to  which  this  matter  may  be  referred, 
and  I  therefore  move  that  the  President  at  once  fill  the 
committee  in  order  that  the  committee  be  in  an  attitude 
to  act  upon  the  matters  referred  to  it. 

Motion  seconded. 

Mr.  Hundley :  I  rise  to  another  point  of  order.  I  never 
heard  of  a  parliamentary  body  whose  presiding  officer 
did  not  have  the  power  to  fill  vacancies  in  committees 
when  there  are  vacancies,  and  the  reason  assigned  for 
laying  my  motion  upon  the  table  was  because  the  com- 
mittee did  not  have  but  one  member  present.  The  pre- 
siding officer  has  the  power  to  fill  that  committee,  and  I 
move  that  it  be  filled  in  order  to  take  into  consideration 
such  matters  as  may  be  referred  to  it. 

Mr.  Henry  Fitts :    I  second  the  nootion. 

Mr.  Lackey :  It  seems  to  me  that  it  would  be  out  of 
order  for  the  President  to  appoint  members  of  a  com- 
mittee until  there  is  a  vacancy  on  the  committee.  It  is 
true  that  the  members  of  the  committee  are  not  here, 
but  it  is  a  standing  committee,  and  it  seems  to  me  that 
it  would  be  beyond  the  power  of  the  President  to  fill  va- 
cancies that  do  not  exist.  Therefore  I  make  the  point  of 
order  that  the  President  has  no  authority,  nor  the  Asso- 
ciation any  authority,  to  fill  vacancies  in  that  committee 
until  vacancies  are  shown  to  exist. 

The  President:  I  am  looking  at  the  By-Laws,  and  ask 
for  a  little  time. 

Mr.  Hundley:  I  believe  that  the  President  has  the 
inherent  authority,  but  I  do  not  want  to  take  up  time.  I 
just  suggest  that,  I  do  not  wish  to  raise  the  question  of 
filling  the  committee,  because  there  are  other  important 
matters  before  us. 

The  President:  On  examining  the  By-Laws,  I  will 
read  for  Mr.  Hundley's  information.  (Reads  By-Laws 
having  reference  to  vacancies.)    Now  is  there  a  vacancy? 
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I  submit  to  Mr.  Hundley  that  I  think  the  Association 
ought  not  to  do  what  is  wrong.  The  Association  can  do 
as  it  pleases  about  appointing  a  special  committee  and 
refer  this  matter  to  it.  It  is  impracticable  for  the  stand- 
ing committee  to  act  when  the  members  are  not  here. 
The  President  doubts  that  there  is  a  vacancy. 

Mr.  Brewer:  I  am  informed  that  there  will  be  a  re- 
port from  the  chairman  of  the  standing  committee. 

The  President :  The  next  business  before  the  Associa- 
tion is  the  report  of  the  Committee  on  Legislation  by  the 
Chairman,  Hon.  J.  J.  Mayfield. 

Mr.  Henry  Fitts:  The  Chairman  of  that  Committee, 
Mr.  Mayfield,  told  me  before  I  left  home  that  he  would 
send  his  report  to  me  by  today's  mail,  and  it  should  "have 
arrived.  I  apprehend  from  the  fact  that  it  has  not  been 
received,  that  it  will  not  be  forthcoming  at  this  session  of 
the  Association.  It  seems  to  me  that  we  are  in  a  de- 
plorable condition  from  a  parliamentary  standpoint  if 
this  Association  cannot  in  any  way  put  itself  upon  record 
as  in  favor  of  needed  legislation.  I  therefore  move: 
That  it  is  the  sense  of  this  Association  that  the  next  Leg- 
islature should  adopt  a  law  providing  that  bills  of  excep- 
tions may  be  signed  within  six  months  from  the  final 
judgment  in  the  cause,  or  the  final  determination  of  a 
motion  for  a  new  trial;  Provided  the  judge  trying  the 
cause  enters  an  order  or  orders  to  that  effect,  or  provided 
in  the  absence  of  such  order,  opposing  counsel  agree  to 
such  extension,  and ;  Provided,  further,  that  no  bill  of 
exceptions  shall  be  disregarded  by  the  supreme  court 
unless  a  motion  to  efl^ect  such  disregard  shall  be  entered 
by  counsel  for  the  appellee,  and  that  the  Committee  on 
Legislation  be  instructed  to  draft  a  bill  embodying  these' 
propositions  and  present  it  to  the  next  Legislature  for 
passage. 

Motion  seconded. 
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The  President:  Does  Mr.  Hundley  withdraw  his  mo- 
tion? 

Mr.  Hundley :  Yes,  sir. 

The  President:  Mr.  Hundley's  motion  being  with- 
drawn, the  question  now  recurs  on  motion  of  Mr,  Fitts 
which  is  in  order. 

Motion  adopted. 

The  President:  The  next  order  of  business  is  report 
ot  the  Committee  on  Correspondence  by  the  Chairman, 
Hon.  F.  G.  Bromberg. 

Mr.  Sternfeld:  Mr.  President  and  gentlemen  of  the 
Alabama  Bar  Association :  For  the  first  time  in  nearly 
twenty-five  years,  the  Chairman  of  the  Committee  on  Cor- 
respondence, Hon.  F.  G.  Bromberg,  of  Mobile,  is  unable 
to  be  present  today.  Mr.  Bromberg  has  for  a  long  num- 
ber of  years  been  an  earnest  and  constant  worker,  both 
as  a  member  of  this  Association  and  also  as  chairman  of 
this  committee.  He  has  made  the  report  of  this  com- 
mittee in  person  ever  since  the  organization  of  that  com- 
mittee, if  my  information  is  correct,  and  there  are  some 
things  in  this  report  that  he  has  zealously  advocated  for 
some  time.  He  has  given  the  subjects  embraced  in  the 
report  much  time  and  study,  and  has  kept  in  touch  with 
the  progress  of  events  on  the  question  of  Uniformity  of 
Laws.  The  report  itself  has  been  submitted  to  each  mem- 
ber of  the  committee  and  is  unanimous.  As  the  next 
member  on  that  committee,  I  am  requested  by  Mr.  Brom- 
berg to  read  the  report  to  the  Association : 

It  will  be  noted  in  this  report  that  mention  is  made  by 
Mr.  Bromberg  of  the  valuable  assistance  rendered  him 
by  Hon.  W.  O.  Hart,  of  Louisiana.  These  subjects,  it  is 
hardly  necessary  to  state,  are  important.  They  have 
challenged  the  attention  of  a  majority  of  the  States  of 
the  Union.  The  suggestions  made  by  Mr.  Bromberg  are 
of  inestimable  value  to  all  our  people.  They  are  timely 
and  in  line  with  the  progressive  thought  in  this  direc- 


Digitized  by  VjOOQ  iC 


MINUTES    TWENTY-NINTH   ANNUAL   MEETING      35 

tion.  We  have  with  us  today,  a  gentleman,  Hon.  W,  O. 
Hart,  of  New  Orleans,  late  member  of  the  Constitutional 
Convention  of  Louisiana.  Mr.  Hart  has  given  this  sub- 
ject close  study  and  attention.  He  has  been  very  active 
m  bringing  about  suitable  legislation  in  this  direction  on 
the  part  of  many  States  on  the  Union.  I  would  suggest, 
therefore,  that  before  taking  action  on  this  report  the  As- 
sociation hear  from  Mr.  Hart,  and,  with  the  permission 
of  this  Association,  I  take  pleasure  in  introducing  to  you 
Mr.  President  and  members  of  the  Alabama  Bar  Associa- 
tion the  distinguished  gentleman  from  Louisiana,  Hon. 
W.  O.  Hart 

The  President:  Hon.  W.  0.  Hart,  a  member  of  the 
New  Orleans  bar,  who  has  taken  a  great  deal  of  interest 
in  this  question  of  Uniform  Divorce  is  present  with  us, 
and  it  has  been  suggested  that  he  address  the  Associa- 
tion. 

Mr.  Hart:  Mr.  President  and  gentlemen  of  the  Ala- 
bama Bar  Association :  It  is  a  great  privilege  that  one 
who  is  a  stranger  to  practically  all  of  you  should  be  al- 
lowed to  appear  before  you,  even  to  discuss  subjects  of 
national  importance,  and  I  assure  you  that  I  esteem  the 
privilege  very  highly. 

Uniformity  of  legislation  is  very  dear  to  my  heart,  and 
I  embrace  every  opportunity  that  presents  itself  to  aid 
in  the  furtherance  of  that  laudable  object;  and  in  my 
intercourse  with  lawyers  throughout  the  country  I  have 
endeavored  to  have  their  States  represented  in  the  Nat- 
ional Conference  of  Commissioners  on  Uniform  State 
Laws. 

While  in  Washington  last  October  I  succeeded  in  in- 
teresting members  of  the  bar  of  the  District  of  Columbia 
in  the  matter,  and  delegates  have  been  appointed  to  rep- 
resent the  District  at  the  next  Conference;  and  by  cor- 
respondence with  lawyers  in  other  States  that  have  not 
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heretofore  been  represented,  I  hope  to  see  delegates  ap- 
pointed. 

I  took  up  the  matter  of  the  representation  of  Alabama 
with  my  friend  and  comrade,  Mr.  Thomas  M.  Owen,  and 
through  him  with  Mr.  F.  G.  Bromberg;  and  it  is  at  his 
invitation,  followed  by  that  of  the  officers  of  your  Asso- 
ciation, that  I  am  here  today. 

In  passing,  I  may  say  that  while  a  stranger  to  most 
of  you,  I  am  by  no  means  a  stranger  to  Alabama.  I 
spent  five  years  of  my  life  at  Gainesville,  not  a  very  im- 
portant place ;  and  in  fact  one  of  your  delegates  told  me 
this  morning  he  never  heard  of  it.  For  his  information 
1  will  say  that  it  is  in  Sumter  County,  and  on  the  Tom- 
bigbee  river. 

It  is  a  fact  that  Alabama,  through  this  Association, 
was  the  first  State  to  suggest  the  preparation  and  adop- 
tion by  the  States  of  a  Uniform  Negotiable  Instruments 
Law.  But  Alabama  should  not  be  satisfied  with  the 
honor;  but  should  consider  the  words  of  Pope: 

"Honor  and  shame  from  no  condition  rise. 
Act  well  your  part.    There  all  the  honor  lies." 

Therefore,  Alabama  should  not  be  satisfied  with  the 
honor  of  originating  this  law,  but  should  speedily  adopt 
it.  In  our  State  it  required  six  years  work  to  pass  the 
bill,  and  I  believe  it  would  have  been  much  longer  had 
not  in  the  meantime  our  State  appointed  Commissioners 
on  Uniform  State  Laws,  who  took  the  matter  up,  and 
fortunately  one  of  them  was  elected  to  the  Legislature, 
and  thus  gave  the  subject  his  personal  attention. 

Bar  Associations  can  do  little  in  the  way  of  uniformity 
of  legislation.  A  smaller  body  can  accomplish  much 
more.  The  smaller,  the  better.  You  no  doubt  remember 
the  words  of  Daniel  Webster:  "The  best  committee  is 
one  of  three  members,  with  two  sick  in  bed." 
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The  Negotiable  Instruments  Law  has  been  passed  in 
"t^wenty-nine  States,  in  one  territory,  and  by  act  of  Con- 
Stress  for  the  District  of  Columbia.  It  is  under  consid- 
eration in  other  States  and  in  Congress  for  Indian  Ter- 
x-itory,  Alaska  and  the  insular  possessions. 

I  hope  that  at  the  next  session  of  your  Legislature  the 
law  will  be  passed,  and  I  earnestly  ask  you  to  see  that 
it  is  passed  exactly  as  recommended  by  the  Conference, 
because  any  change  in  the  law  at  once  destroys  the  uni- 
formity. Kentucky  thought  it  could  improve  upon  the 
law  and  made  certain  changes ;  but  I  hope  no  other  State 
will  follow  that  course.  The  law  will  be  found  in  the 
statutes  of  many  States,  including  of  course  Louisiana, 
and  everywhere  has  been  copied  from  the  New  York  law, 
which  I  think  was  the  first  State  to  adopt  it. 

In  these  days  of  commercial  activity,  it  seems  to  me 
there  can  be  no  question  as  to  the  advisability  of  uni- 
formity in  the  laws  of  every-day  life,  and  certainly  so  in 
the  matter  of  negotiable  instruments.  How  much  better 
is  it  that  a  lawyer  can  advise  his  clients  as  to  his  rights 
regarding  a  piece  of  negotiable  paper  which  is  made  by 
a  citizen  of  one  State  in  another  State  and  payable  in  a 
third.  National  uniformity  through  Congress  is  out  of 
the  question.  We  have  too  much  legislation  from  that 
source  now.  We  must  secure  this  uniformity  through 
the  action  of  each  individual  State. 

At  the  last  meeting  of  the  Commissioner  on  Uniform 
State  Laws,  a  constitution  was  adopted  under  which 
Governors  of  States,  without  legislative  act,  may  appoint 
commissions  which  would  be  recognized  by  the  Confer- 
ence, and  I  trust  that  this  State  will  not  await  the  adop- 
tion of  the  law  recommended  in  the  report  of  the  com- 
mittee, which  has  just  been  read,  but  that  you  will  call 
upon  your  Governor  to  make  immediate  appointment,  so 
that  your  State  may  be  represented  at  the  next  Confer- 
ence in  St.  Paul  in  August.     Several  States  have  ap- 


Digitized  by  VjOOQ  iC 


38  ALABAMA    STATE   BAR   ASSOCIATION 

pointed  without  legislative  act,  and  Alabama  may  well 
do  the  same.  The  Conference  will  be  held  in  St.  Paul 
commencing  August  25th,  just  before  the  meeting  of  the 
American  Bar  Association,  and  I  sincerely  hope  that  it 
will  be  my  pleasure  to  welcome  commissioners  from  this 
State  on  that  occasion.  Thirty-one  States,  two  territo- 
ries and  the  District  of  Columbia  have  already  appointed 
commissioners,  and  the  matter  is  under  consideration  in 
a  number  of  other  States. 

I  hope,  too,  that  you  will  see  that  commissioners  are 
appointed  who  can  attend, — or  at  least  one  of  them.  A 
number  of  the  States  who  have  appointed  commissioners 
have  never  been  represented  in  the  Conference,  and  this 
is  a  condition  of  affairs  to  be  deplored.  I  can  well  un- 
derstand that  where  three  are  appointed  it  is  not  always 
possible  for  all  to  attend.  But  certainly  one  ought  to 
be  able  to  come. 

The  Conference  at  St.  Paul  will  discuss  uniform  law  on 
Sales  of  Personal  Property,  Warehouse  Receipts,  Bills 
of  Lading  and  Partnership.  The  main  discussion  will 
probably  be  in  reference  to  the  Law  on  Uniform  Ware- 
house Receipts,  a  subject,  of  course,  of  great  importance 
in  Alabama  with  its  large  agricultural  resources;  and  1 
am  sure  the  views  of  the  commissioners  from  your  State 
would  be  of  great  benefit  to  the  Conference.  The  law  was 
discussed  at  the  last  Conference,  but  there  was  so  much 
diversity  of  opinion  that  no  final  result  was  reached. 

Of  course,  you  know  of  the  divorce  congress  which 
was  called  by  the  Governor  of  Pennsylvania,  and  which 
met  in  Washington  in  February  last.  Another  session 
will  be  held  probably  in  October.  Delegates  from  Alabama 
were  accredited  to  the  congress;  but  as  they  were  all 
members  of  the  United  States  Congress,  their  official  du- 
ties prevented  them  from  attending  the  divorce  congress. 
I  hope  your  State  will  have  delegates  at  the  next  Con- 
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ference  who  can  attend  and  confer  with  the  delegates 
from  the  other  States. 

We  all  know  the  crying  evils  of  divorce  and  divorce 
procedure  as  the  law  exists  and  is  in  force  in  many  States 
today.  The  greatest  evil,  of  course,  is  what  is  known  as 
the  migratory  divorce,  a  subject  so  well  considered  by 
the  Supreme  Court  of  the  United  States  in  the  recent  case 
of  Haddock  vs.  Haddock.  While  that  decision  caused 
some  consternation,  it  is  in  accord  with  reason  and  com- 
mon sense.  Recently  I  had  occasion  to  talk  the  matter 
over  with  Mr.  Justice  White,  who  rendered  the  opinion; 
and  his  final  analysis  thereof  is  that  the  point  decided 
was :  that  one  of  the  spouses  cannot  leave  the  established 
matrimonial  domicile  and  go  into  another  State  for  the 
purpose  of  obtaining  a  divorce  from  the  spouse  who  re- 
mained at  the  matrimonial  domicile.  The  Haddock  case 
not  only  does  not  decide  that  a  divorce  cannot  be  obtained 
against  an  absentee,  but  approves  the  Kentucky  case  of 
Atherton  vs.  Atherton,  which  held  that  where  one  of  the 
spouses  unlawfully  leaves  the  other  and  the  matrimonial 
domicile,  the  spouse  who  remains  at  the  matrimonial 
domicile,  and  has  just  cause  therefor,  may  obtain  a  di- 
vorce in  a  proceeding  which-  follows  the  law  of  that  mat- 
rimonial domicile:  In  effect,  therefore,  the  Haddock  case 
decides  only  that  one  spouse  cannot  acquire  a  domicile 
away  from  the  other,  which  was  never  the  matrimonial 
domicile,  simply  for  the  purpose  of  obtaining  a  divorce. 
That  has  been  the  law  of  Louisiana  for  many  years ;  and 
in  our  State  the  courts  can  never  acquire  jurisdiction  over 
a  divorce  proceeding  where  the  parties  come  to  the  State 
for  that  purpose. 

Of  course,  the  reduction  of  the  divorce  evil  and  re- 
form of  divorce  procedure  will  require  years  for  its  ac- 
complishment, but  I  believe  the  recent  divorce  congress 
is  a  right  beginning. 

Now,  gentlemen,  I  again  thank  you  for  being  enabled 
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to  appear  before  you;  and  whether  or  not  your  State  is 
represented  at  the  Conference  of  Commissioners  on  Uni- 
form State  Laws,  I  shall  feel  that  my  appearance  here 
has  not  been  useless.  I  have  listened  with  great  interest 
to  your  proceedings  and  discussions,  and  I  have  learned 
more  of  the  practice  of  the  common  law  today  than  I 
have  heretofore  learned  in  all  my  reading,  study  and 
practice  for  nearly  thirty  years.  I  must  congratulate 
the  members  of  your  Association  upon  the  character  of 
the  papers  read. 

I  invite  you  one  and  all  to  attend  the  convention  of  the 
Commercial  Law  League,  which  will  meet  at  Asheville, 
North  Carolina,  on  July  80th.  If  you  come  there,  we  will 
show  you  how  to  hold  a  convention.  I  regret  to  find  that 
the  ladies  take  no  part  in  your  meetings.  The  Commer- 
cial Law  League  makes  a  specialty  of  the  social  feature, 
and  when  we  gather  at  our  annual  conventions  we  are 
like  one  big  family. 

The  President:  The  question  before  the  Association 
is  the  report  of  the  committee.  What  disposition  will  be 
made  of  it? 

Mr.  Whitson :  The  substance  of  this  report  is,  that  the 
Committee  on  Legislation  be  instructed  to  draft  and  en- 
deavor to  have  enacted  by  the  next  Liegislature,  a  uni- 
form negotiable  instruments  law.  The  next  recommen- 
dation is  that,  that  committee  be  instructed  to  endeavor 
to  have  passed  at  the  next  session  of  the  Legislature  a 
bill  providing  for  the  appointment  of  commissioners  who 
shall  examine  into  the  question  of  uniformity  of  laws,  of 
the  forty-odd  States  of  the  Union,  in  the  way  of  marriage 
and  divorce,  and  other  subjects.  The  bill  does  not  pro- 
vide that  a  salary  shall  be  attached,  but  that  the  expenses 
shall  be  paid  by  the  State. 

As  has  been  well  stated  by  Mr.  Hart  the  Gov- 
ernor could  appoint  those  who  could  act  in  con- 
junction   with    others    who    will    interest    themselves 
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in  the  matter  of  such  legislation.  The  objection  I 
have  to  the  report  is,  that  we  are  going  to  ask  at  the 
hands  of  the  next  Legislature  some  very  improtant  legis- 
lation, and  which  is  of  more  importance  to  the  bar  and 
the  people  of  the  State  of  Alabama*  than  a  negotiable  in- 
strument law  or  the  appointment  of  such  commissioners. 
I  have  no  objection  to  a  law  such  as  suggested  here,  for 
the  appointment  of  commissioners,  who  are  interested 
and  willing  to  devote  their  time  to  endeavor  to  get  uni- 
form legislation  on  the  subject  of  divorce  throughout  the 
United  States.  There  are  very  few,  I  apprehend,  who 
have  the  time  to  do  missionary  work  in  other  States  of  the 
Union  without  compensation,  and  this  bill  provides  for 
only  actual  expenses.  But  the  vital  and  important  ques- 
tions that  we  want  to  ask  at  the  hands  of  the  next  Leg- 
islature is  a  jury  law  that  will  improve  the  juries  that 
we  have  now — I  shall  not  enter  into  a  discussion  of  this 
subject  in  a  body  of  lawyers. 

The  next  thing  that  we  want  to  ask  at  the 
hands  of  the  Legislature  of  Alabama  is  to  pay 
the  judiciary  of  Alabama  a  decent  salary.  If  this 
Association  goes  before  the  Legislature,  and  not  only 
asks  for  these  vital  and  important  matters  that  are  press- 
ing now — ^fiUed  as  that  Legislature  will  be  with  the  vari- 
ous propositions  in  regard  to  railroad  legislation — if  we 
go  asking  too  much,  we  will  get  nothing;  but  if  we  con- 
centrate our  efforts  to  get  vital  legislation,  we  may  ob- 
tain it.  I  don't  know  about  the  judge's  salary,  but  there 
is  some  hope  of  it.  I  believe  we  can  obtain  legislation 
such  as  suggested  in  regard  to  a  new  jury  law,  and  on 
the  question  of  bills  of  exceptions,  and  other  suggestions 
.  made  in  the  report  of  the  Committee  on  Legislation.  I 
am  not  sufficiently  familiar  witti  the  uniform  negotiable 
instruments  law  to  discuss  it  intelligently.  It  has  been 
some  time  since  I  read  it. 

It    is   true,    as    stated    by    Mr.    Hart,    it    has    been 
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adopted  in  a  number  of  States,  but  the  decisions 
in  those  States  have  been  different  and  varied, 
and  we  don't  know  what  the*  decision  of  our  su- 
preme court  will  be  upon  it.  We  have  statutes  declaring 
what  constitute  negotiable  instruments  which  have  ex- 
isted in  the  State  for  many  years.  The  law  simple  and 
well  understood  not  only  by  the  profession,  but  by  the 
people  and  business  men.  How  long  it  would  take  to  edu- 
cate the  people  of  Alabama  to  accept  that  which  had  its 
origin  in  Indiana  I  don't  undertake  to  say;  but  I  do  know 
that  the  Legislature  of  Alabama  has  repeatedly  refused 
to  enact  the  uniform  negotiable  instruments  law,  after 
being  carefully  considered  by  different  legislative  bodies; 
and  in  all  human  probability  it  will  be  rejected  again.  I 
have  not  the  missionary  spirit,  when  I  am  interested  in 
home  matters,  nor  do  I  care  what  is  happening  in  In- 
diana and  other  States. 

I  want  to  obtain  intelligent  juries  and  fair  judges 
that  is  one  of  the  primary  things  we  need.  I 
also  want  to  procure  for  the  judiciary  in  Ala- 
bama fair  and  adequate  compensation,  and  every  law- 
yer in  Alabama  wants  to  do  it.  Is  it  wise  to  depart  from 
a  system  we  have  had  for  a  number  of  years,  that  the 
courts  have  construed,  and  to  adopt  that  we  know  not 
of,  isn't  it  better  to  hold  that  we  have,  than  to  fly  to  things 
we  know  not  of?  I  do  not  know  how  the  supreme  court 
of  Alabama  would  construe  the  uniform  negotiable  in- 
struments law.  Mr.  President,  for  my  part — speaking 
for  myself — I  see  no  objection  to  the  present  negotiable 
instruments  law  of  the  State  of  Alabama.  If  people  in 
New  York  have  business  in  Alabama  in  reference  to  com- 
mercial paper,  they  can  readily  inform  themselves  as  to 
what  the  law  is  in  Alabama,  and  every  commercial  lawyer 
knows,  practically,  what  governs  in  the  different  States, 
and  they  could  take  legal  advice  in  Alabama.    I  see  no 
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special  benefit  in  enacting  a  uniform  negotiable  instru- 
ments law. 

I-  have  no  objection  to  the  bill  for  the  appoint- 
ment of  commissioners,  those  gentlemen  who  want 
to  devote  their  time  to  that  object.  I  will  move  to  strike 
from  the  resolution  on  the  report  of  the  Committee  on 
Correspondence  recommending  or  instructing  the  Com- 
mittee on  Legislation  to  draft  a  bill  in  favor  of  uniform 
negotiable  instruments  law.  I  really  think  we  would 
weaken  our  position  in  regard  to  other  legislation. 

Mr.  Willett :  I  think  Mr.  Whitson  has  taken  rather  a 
false  view  of  the  objects  of  this  Association.  The  prime 
object  of  this  Association  organized  twenty-seven  years 
ago  by  Gen.  Pettus,  Gov.  Watts  and  others,  as  stated  in 
their  charter,  the  objects  of  the  Association,  they  said 
were  to  elevate  the  profession,  to  encourage  a  spirit  of 
brotherly  love,  to  advance  the  science  of  jurisprudence 
and  to  bring  about  uniformity  of  legislation.  This  Asso- 
ciation, as  an  Association,  cannot  take  the  position  that 
it  does  not  desire  uniformity  of  legislation  in  the  United 
States.  It  was  organized  for  the  express  purpose  and  one 
of  the  very  first  Bar  Associations  in  the  United  States 
that  was  organized.  It  was  organized  the  year  of,  or  year 
after  the  American  Bar  Association,  the  manifest  pur- 
pose of  which  is  to  bring  about  uniform  legislation.  If 
we  <lo  not  exist  for  that  purpose,  we  do  not  exist  at  all — 
we  meet  and  have  a  barbecue  or  a  good  time,  but  we  cer- 
tainly have  a  deeper,  broader  object.  We  may  all  agree 
about  the  increase  of  the  judge's  salary  individually,  we 
may  be  in  favor  of  it,  but  we  have  a  higher  and  broader 
object  than  that. 

If  you  will  read  the  Act  of  1878-79  you  will 
see  that  the  prime  object  is  to  bring  about  uni- 
formity of  legislation,  and  advance  the  science  of  juris- 
prudence and  we  cannot  afford  to  take  the  stand  that 
we  do  not  want  uniformity  of  legislation  in  the  United 
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States.  I  therefore  move  to  lay  Mr.  Whitson's  motioii 
on  the  table. 

The  motion  to  table  was  adopted. 

The  question  then  recurred  upon  adoption  of  the  re- 
port of  the  committee,  which  was  adopted. 

The  President:  The  next  order  of  business  is  report 
of  Committee  on  Legislation  by  the  Chairman,  Hon.  J.  J. 
Mayfield. 

The  Secretary:  Mr.  President:  I  have  a  letter  from 
Judge  Mayfield  in  which  he  states  that  he  would  send  the 
report  by  Mr.  Fitts.  Mr.  Fitts  stated  a  while  ago  that 
as  yet  he  had  not  received  it.  I  suggest  that  it  be  passed 
until  tomorrow. 

The  President :  That  will  be  the  order  unless  objected 
to. 

The  next  order  of  business  is  a  paper  by  Ephriam  H. 
Foster,  Esq.,  on  "Inference  vs.  Evidence." 

The  Secretary :  I  have  a  letter  from  Mr.  Foster  start- 
ing that  for  certain  good  cause,  he  had  been  unable  to 
prepare  the  paper. 

The  President :  That  completes  the  business  for  today. 
The  address  of  Judge  Harmon  has  been  made  a  special 
order  for  tonight  at  8  o'clock. 

On  motion  the  Association  adjourned  until  8  p.  m. 


NIGHT  SESSION. 

The  Association  met  pursuant  to  adjournment. 

The  President :  In  our  afternoon  session  we  adjou^ed 
until  this  hour  for  the  purpose  of  hearing  a  special  order 
which  had  been  fixed  at  the  morning  session.  It  is  the 
custom  of  the  Alabama  State  Bar  Association  at  all  of 
its  annual  meetings  to  invite  some  distinguished  lawyer 
to  address  it.  I  have  no  desire  to  detain  this  audience, 
for  it  is  unnecessary.  There  are  speakers,  perhaps,  who 
it  is  necessary  to  introduce,  but  on  this  occasion  the 
Executive  Committee,  which  has  selected  the  orator  for 
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this  occasion,  has  selected  one  who  needs  no  introduction 
in  this  broad  land  of  ours  where  lawyers  assemble.  The 
Hon.  Judge  Harmon,  of  Cincinnati,  Ohio,  has  been  se- 
lected as  our  speaker,  and  I  take  great  pleasure  in  pre- 
senting him  to  the  Bar  Association,  and  to  the  ladies  and 
citizens  of  Anniston. 

Judge  Harmon  then  delivered  his  address. 

(Appendix.) 

Mr.  Roulhac:  I  desire  to  offer  the  following  resolu- 
tion: 

Resolved,  That  this  Association  hereby  tenders  its 
most  sincere  thanks  to  the  Hon.  Judson  Harmon  for  his 
most  able  and  valuable  address  to  the  Association  at  this 
meeting,  and  that  he  be,  and  he  is  hereby  elected  an 
honorary  member  of  this  Association. 

The  resolution  was  adopted  unanimously. 

On  motion  the  Association  adjourned  to  meet  at  Ox- 
ford Lake  on  July  7th  at  10  o'clock  a.  m. 


Oxford  Lake,  Saturday,  July  7th,  1906. 

The  Association  met  at  10  o'clock,  pursuant  to  ad- 
journment. 

The  President:  The  first  order  of  business  for  this 
morning  is  a  paper  by  P.  A.  McDaniel,  Esq.,  on  "Damages 
Recoverable  for  Mental  Anguish  When  Unattended  by 
Pecuniary  Loss  or  Circumstances  of  Sickness  or  Death." 

The  Secretary:  Mr.  President:  Mr.  McDaniel  wrote 
me  some  time  ago  that  by  reason  of  a  large  fire  that  oc- 
curred in  his  village,  that  he  was  so  busily  engaged  with 
fine  insurance  cases  that  he  did  not  have  time  to  prepare 
his  paper.    There  is  no  paper. 

The  President:    The  next  order  of  business  is  the  re- 
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port  of  Committee  on  Publication  by  the  Chairman,  L.  M. 
Moseley,  Esq. 

The  Secretary :    There  is  no  report. 

The  President:  The  next  order  of  business  is  the 
report  of  the  Committee  on  Grievances  by  the  Chairman, 
George  P.  Jones,  Esq. 

The  Secretary :  I  presume  no  complaint  has  i)een  re- 
ferred to  that  committee.    There  is  no  report. 

The  President :  The  next  order  of  business  is  a  paper 
by  Jno.  W.  Tomlinson,  Esq.,  on  "The  Judiciary." 

The  Secretary :  I  have  a  letter  from  Mr.  Tomlinson  in 
which  he  states  that  on  account  of  sickness  it  is  impos- 
sible for  him  to  attend  this  meeting. 

The  President:  The  next  order  of  business  is  the  re- 
port of  the  Committee  on  Local  Bar  Associations  by  the 
Chairman,  Hon.  W.  T.  Sanders. 

Mr.  Sanders  then  read  his  report. 

(Appendix.) 

The  President :  What  dispositon  shall  be  made  of  the 
report? 

Mr.  Hundley:  I  move  that  it  be  received,  concurred 
in  and  filed. 

Mr.  O'Neal:  Would  it  be  proper  to  suggest  that  a 
committee  be  appointed  as  suggested  in  the  report  for 
the  purposes  stated? 

The  President:  I  will  ask  the  chairman  of  the  com- 
mittee. I  doubt  whether  or  not  that  recommendation 
would  be  considered,  the  action  of  the  Association  with- 
out a  vote  to  adopt  it.  It  was  a  mere  suggestion  in  the 
report. 

Mr.  W.  T.  Sanders:  The  recdmmendations  contained 
in  the  report  are  in  the  form  of  mere  suggestions,  and 
I  think  it  would  be  necessary,  at  any  rate  it  would  be 
proper,  if  this  Association  desires  to  adopt  these  sug- 
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gestions,  to  do  so  by  formal  resolution.  I  hope  that  this 
Association  will  adopt  a  resolution  carrying  into  effect 
these  suggestions.  I  believe  that  some  good  can  be  ac- 
complished by  putting  them  into  practice;  and  am  of 
the  opinion  that  the  greatest  good  that  we  can  do  to  up- 
hold the  ethics  of  the  profession  in  Alabama  can  be  ac- 
complished by  putting  these  suggestions  into  practical 
operation. 

There  is  no  denial  of  the  need  of  some  com- 
mittee, or  of  some  tribunal,  charged  with  the  diiyt  of 
making  investigation  into  reported  violations  of  law  and 
ethics  on  the  part  of  members  of  the  profession.  I  have 
also  much  hope  of  good  results  from  the  posting  of  a 
printed  copy  of  our  code  of  ethics  in  the  court  houses  of 
Alabama.  It  would  there  be  read  by  people  who  now 
have  no  idea  that  there  is  such  a  thing  as  a  code  of  ethics 
among  lawyers.  The  judge's  eye  will  fall  upon  it.  The 
jurors  will  see  it  as  they  pass  to  and  fro  from  their  box. 
Lawyers  will  be  constantly  reminded  of  the  principles 
which  should  govern  their  conduct.  The  general  public 
would  become  impressed  with  the  idea  that  there  is  an 
effort  to  maintain  the  highest  standard  of  conduct  on 
the  part  of  the  best  members  of  the  profession.  And  I 
entertain  the  hope,  and  cannot  but  believe  that  the  re- 
sult of  posting  this  code  in  our  court  houses  will  tend  to 
create  a  respect  for  court,  and  court  proceedings,  and 
will  set  forth  with  dignity  and  emphasis  the  mutual  re- 
lations of  the  lawyer  and  the  public ;  of  the  lawyer  and 
the  client;  the  lawyer  and  court. 

I  do  not  know  what  this  Association  has  in 
the  way  of  funds,  nor  have  I  made  any  inves- 
tigation of  the  probable  expense  of  the  printing, 
framing  and  posting  of  this  code;  but  if  some 
arrangements  cannot  be  effected  by  which  the  local  Asso- 
ciations will  themselves  bear  the  expenses  incident  to  this 
work,  I  would  be  glad  to  see  some  action  taken  by  this 
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Association  whereby  a  fund  can  be  made  available  for 
this  purpose.  I  believe  if  we  will  do  this  thing  without 
delay,  it  will  do  a  great  deal  towards  popularizing  this 
Association.  It  would  be  an  earnest  of  the  Association's 
purpose  to  live  up  to  its  code  of  ethics,  and 
to  exert  its  influence  to  the  end  that  all  of  the  mem- 
bers of  the  profession  in  Alabama  shall  do  likewise.  I 
believe  such  action  will  result  in  increasing  the  mem- 
bership of  the  Association,  and  will  tend  to  create  some 
enthusiasm  on  behalf  of  its  objects  and  aims. 

Mr.  O'Neal :  I  suggest  that  if  you  prepare  a  resolution 
to  carry  it  into  effect  it  would  perhaps  be  the  best  course. 

Mr.  Lawrence  Cooper :  I  quite  freely  concur  and  sug- 
gest that  the  Central  Council  has  the  same  power  as  the 
committee  would  have.  All  the  power  now  rests  in  the 
Central  Council. 

Mr.  London:  I  do  not  agree  with  my  friend.  I 
happen  to  be  the  chairman  for  the  past  year;  it  is  quasi 
judicial.  We  stand  between  the  prosecutor  and  the  ac- 
cused, and  when  the  case  comes  before  us  we  have  to 
determine  it  as  if  judges  and  not  prosecutors.  The  sug- 
gestion of  Mr.  Sanders  would  relieve  us  very  much  if 
another  committee  would  assume  the  burden  of  prosecut- 
ing, and  let  the  Central  Council  act  as  it  now  acts. 

Mr.  Whitson :  I  am  a  member  of  the  Central  Council. 
This  matter  has  been  discussed  in  the  Council,  and  we 
were  unanimously  of  the  opinion  that  under  the  duties 
imposed  by  the  statute  on  that  council,  that  we  could  not 
bring  an  accusation  ourselves.  The  fact  is,  Mr.  Presi- 
dent, one  of  the  chief  ends  of  this  Association,  as  I  un- 
derstand it,  is  to  purify  the  practice  of  the  profession  in 
Alabama,  and  to  bring  the  highest  standard  possible  into 
the  practice  of  the  law.  The  Association,  to  a  large  ex- 
tent, failed  in  that  regard,  in  its  object  and  purpose.  We 
know  that  it  is  a  sad  and  lamentable  fact  tiiat  much 
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of  that  class  of  practice  is  done  in  the  State  of  Ala- 
bama. 

Few  people  are  willing  to  take  the  responsibility 
of  bringing  an  accusation  before  the  Central  Council; 
only  a  few  are  willing  to  undertake  the  prosecution  of 
any  member  of  the  bar,  however  flagrant  the  case  against 
him.  We  find  that  among  all  the  lawyers.  Although  an 
attorney  may  know  that  another  attorney  has  been  guilty 
of  dishonorable  practices,  has  been  guilty  of  practices 
sufficient  to  disbar  him,  and  although  he  feels  that  it 
would  be  better  for  the  profession  that  he  should  be  dis- 
barred, although  we  all  feel  that  the  practices  are  visited, 
in  the  minds  of  the  public,  against  the  whole  bar,  and 
many  regard  the  whole  bar  as  of  the  same  standard — 
although  all  that  is  true,  yet  no  man  wants  to  assume 
the  role  of  a  prosecutor  and  assume  the  individual  re- 
sponsibility. 

Many  appeals  would  be  made  to  him,  and  these 
attorneys  guilty  of  such  practices  have  friends  and 
relatives.  It  is  true  that  the  local  Bar  Associations  might 
inaugurate  these  prosecutions,  but  I  do  not  believe  they 
will  do  it.  The  suggestion  made  in  the  report,  the  basis 
of  the  motion  by  Mr.  O'Neal,  is  the  only  true  solution,  as 
I  see  it;  to  have  a  special  committee  of  this  organization 
charged  with  the  duty  of  investigating  cases.  An  at- 
torney would  feel  it  his  duty,  if  called  upon  by  this  Asso- 
ciation, to  disclose  facts,  and  the  responsibility  will  be 
upon  this  committee  bringing  the  prosecution  before  the 
Central  Council,  and  the  Central  Council  beginninging 
the  prosecution  for  disbarment  as  it  now  exists. 

The  only  need  of  the  statute  would  be  to  authorize  the 
committee  as  suggested  by  Mr.  O'Neal,  to  administer  an 
oath.  But  there  must  be  some  means  provided  if  an3^hing 
is  to  be  done;  some  means  provided  whereby  complaints 
can  be  made  before  the  Central  Council,  and  it  must  be  un- 
derstood that  they  cannot  inaugurate  a  complaint  before 
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their  own  body,  or  decide  whether  they  ought  to  be  pros- 
ecuted in  the  courts  and  be  themselves  prosecutors.  That 
is  an  impossible  position  to  take,  and  I  do  not  think  any- 
one would  disagree  with  the  Council  on  those  questipns — 
but  somebody  has  to  do  it. 

Experience  before  the  Central  Council  shows  that 
complaints  have  been  made  and  then  withdrawn, 
and  we  would  have  no  right  to  compel  him  to 
proceed  with  it.  Something  ought  to  be  done,  and 
I  know  of  no  better  means  than  to  have  a  committee 
charged  with  the  investigation  of  cases,  and  when  they 
found  sufficient  grounds,  to  make  the  complaint  before 
the  Central  Council.  Let  the  complaint  be  made  and 
let  the  Council  pass  upon  it,  and  then,  if  in  their  judg- 
ment, prosecution  in  the  courts  should  be  had,  let  it  take 
its  course  under  the  law. 

Mr.  Lackey:  It  strikes  me  that  the  motion  of  Mr. 
O'Neal  is  eminently  proper,  or  will  be  after  we  have 
adopted  this  report,  and  I  fully  concur  in  all  that  Mr. 
Whitson  has  said.  I  think  that  the  Central  Council  ought 
to  be  an  impartial  body.  They  ought  not  to  be  required 
to  hunt  up  evidence,  and  ought  not  to  be  allowed  to  hunt 
it  up,  but  I  think  it  is  eminently  proper  that  there  should 
be  a  committee  of  this  Association  with  power  to  inves- 
tigate and  make  complaints  where  cases  are  found.  With- 
out that  I  do  not  think  we  will  ever  get  the  complaints 
before  the  Central  Council  that  ought  to  be  there,  unless 
the  Central  Council  goes  out  and  hunts  them  up,  and  then 
it  would  not  be  a  proper  court  to  try  them.  A  lawyer 
against  whom  complaint  is  made  ought  to  have  a  fair  and 
impartial  trial,  the  same  as  a  man  indicted  under  the 
laws  of  the  land,  and  there  ought  to  be  a  court  that  the 
accused  can  go  before  with  the  assurance  that  he  will 
have  a  fair  and  impartial  trial.  I  think  we  need  some 
prosecuting  power,  a  prosecuting  attorney  as  it  were, 
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and  I  think  the  suggestion  made  by  the  chairman  in  that 
report  is  a  very  wise  one. 

I  think  the  suggestion  that  we  would  need  some 
legislation  is  a  wise  one.  It  is  true  we  might 
adopt  rules  under  which  we  could  make  members 
come  before  the  committee,  but  there  are  lawyers 
vrho  are  not  members  of  the  Association.  I  think  we 
ought  to  appoint  a  committee  now  and  give  it  such  powers 
as  we  can,  and  it  would  be  a  very  valuable  adjunct,  but 
cases  will  come  up  where  not  only  the  testimony  of  mem- 
bers of  the  bar  would  be  wanted,  but  of  others,  and  I 
think  if  we  could  get  a  law  enacted  that  would  give  this 
committee  authority  to  summons  witnesses  and  compel 
them  to  attend  and  testify,  that  it  would  aid  very  much 
in  getting  around  the  troubles  that  Mr.  Whitson  says 
the  Central  Council  has  found.  I  recognize,  and  I  sup- 
pose we  all  do,  that  it  is  a  very  difficult  matter  for  a 
committee  that  wants  to  sit  as  an  impartial  court  to  get 
matters  before  it,  even  where  members  of  the  committee 
know  that  they  ought  to  be  brought  before  it.  There- 
fore I  think  that  the  suggestion  of  a  committee  to  look 
after  these  matters  and  provide  them  with  authority  to 
institute  proceedings  before  the  Central  Council,  is  a 
very  wise  suggestion. 

Mr.  O'Neal:  My  motion  would  be  about  this:  That 
this  Association  appoint  a  committee,  which  will  sit  dur- 
ing the  year  at  such  places  and  times  as  it  may  determine, 
armed  with  authority,  with  inquisitorial  power  and  au- 
thority to  summons  before  it  members  of  the  bar  and 
such  other  witnesses  as  may  be  required. 

The  President :  The  chair  would  suggest  to  Mr.  O'Neal 
that  the  question  now  is  on  the  report  of  the  committee. 
Would  it  not  be  better  to  adopt  the  report  and  then  pre- 
pare a  resolution.  If  your  motion  was  to  amend  the  re- 
port of  the  committee,  but  you  do  not  propose  to  amend 
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it,  you  only  want  to  carry  its  provisions  into  effect  more 
thoroughly. 

Mr.  O'Neal :    I  accept  the  suggestion,  Mr.  President. 

The  President:  The  question  is  upon  the  adoption  of 
the  report  of  the  committee. 

The  report  was  adopted. 

Mr.  John  London :  I  move  that  we  now  take  a  recess 
for  five  minutes. 

The  motion  was  adopted. 

After  recess  the  Association  reassembled. 

The  President :  The  chair  recognizes  Mr.  O'Neal,  who 
was  preparing  a  resolution  just  before  recess,  before 
proceeding  with  the  regular  order. 

The  Secretary  then  read  the  resolution : 

Resolved,  That  the  President  of  this  Association  ap- 
point a  committee,  consisting  of  three  members  of  this 
Association,  which  shall  sit  during  the  year  at  such  times 
and  places  as  it  may  determine,  whose  duty  it  shall  be  to 
inquire  into  all  alleged  breaches  of  the  ethics  of  the 
profession  or  violations  of  law  by  attorneys,  armed  wi,th 
inquisitorial  powers ;  and  whose  further  duty  it  shall  be 
to  institute  proceedings  before  the  Central  Council  for 
the  purpose  of  disbarring  or  suspending  any  members 
whom  they  may  deem  to  be  guilty  of  offenses  justifying 
disbarment  or  suspension. 

Resolved  further,  That  it  shall  be  the  duty  of  this 
committee  to  make  an  effort  to  secure  at  the  approaching 
session  of  the  Legislature  all  such  legislation  as  may  be 
necessary  to  effectuate  its  purposes,  and  to  carry  into 
full  force  and  effect  the  powers  vested  in  it  by  this  reso- 
lution. 

Resolved  further.  That  this  committee  shall  be 
charged  with  the  duty  of  taking  such  action  as  may  be 
necessary  to  secure  the  posting  in  a  conspicuous  place 
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in  the  court  houses  of  Alabama  of  a  printed  and  framed 
copy  of  the  Code  of  Ethics  of  this  Association. 

Resolution  seconded. 

The  President:  The  question  is  upon  the  adoption  of 
the  resolution.  • 

Mr.  W.  T.  Sanders :  It  was  and  is  my  opinion  that  the 
committee  should  consist  of  more  than  three  in  number, 
in  order  that  the  different  sections  of  the  State  may  have 
representation  upon  it;  and  it  was  also  my  idea  that  the 
committee  could  discharge  its  functions  better  if  it  were 
required  to  meet  at  designated  places,  or  at  some  locali- 
ties in  designated  sections  of  the  State,  at  least  once  a 
year.  If  the  committee  waits  for  a  complaint  to  come  to 
it  in  order  to  act,  it  will  probably  never  hear  a  complaint, 
and  twelve  months  from  now  when  the  committee  comes 
to  report,  it  will  likely  read  a  report  about  an  inch  and  a 
half  long,  setting  forth  that  no  complaints  have  come  to 
it,  and  that  it  has  done  nothing,  and  begs  to  be  discharged. 
On  the  contrary,  if  the  committee  is  required  to  go  into 
the  different  sections  of  the  State,  and  hold  sessions  for 
the  purpose  of  hearing  complaints  that  may  be  brought 
before  it,  it  would  more  than  likely  hear  something  of 
a  tangible  nature  in  reference  to  the  many  violations  of 
law  and  ethics  concerning  which  we  hear  flying  reports 
and  various  rumors  from  time  to  time. 

I  would  not  have  this  committee  constitute  it- 
self a  "noseing  body,"  going  about  in  an  offen- 
sive way;  but  believe  that  its  sessions  should  be 
advertised,  and  that  such  publicity  should  be  giv- 
en to  them,  that  lawyers  and  citizens  would  have  the 
opportunity  of  coming  before  it,  and  making  known  any 
complaints  which  may  exist  in  the  various  sections.  If, 
tor  instance,  it  were  made  known  that  the  committee 
proposed  to  hold  sessions  on  certain  dates  in  December, 
in  Montgomery,  in  Birmingham,  in  Mobile,  in  Selma,  in 
Anniston  (I  mention  these  places  as  they  are  fairly  rep- 
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resentative  sections  of  the  State),  the  lawyers  and  citi- 
zens in  the  vicinity  of  each  of  these  places,  if  there  are 
complaints,  can  and  would  likely  come  before  the  com- 
mittee, and  make  them  known,  and  I  believe  this  to 'be 
a  much  more  practical  plan  for  accomplishing  the  ob- 
jects of  the  resolution.  I  am  aware  that  there  are  some 
difficulties  in  carrying  out  this  idea. 

There  will  be  some  expense  attached  to  going 
about  the  holding  the  sessions  contemplated;  but 
I  believe,  Mr.  President,  you  can  find  enough  mem- 
bers of  this  Association  who  will  be  willing  to 
assume  that  sort  of  obligation.  These  are  my  ideas  as 
to  the  best  method  of  making  the  committee  effective; 
and  in  order  to  test  the  sentiment  of  the  Association  in 
regard  to  these  suggestions,  I  move  to  amend  the  resolu- 
tion by  making  it  mandatory  that  this  committee  shall 
meet  in  designated  places.  I  do  not  care  particularly 
about  the  places,  but  in  order  to  give  definite  form  to  the 
amendment  in  this  respect,  I  move  that  the  resolution  be 
amended  to  the  effect  that  the  committee  shall  consist  of 
five  members  to  be  appointed  by  the  President,  and  that 
they  shall  sit  at  least  once  during  the  year  in  Decatur, 
Birmingham,  Montgomery,  Mobile,  Selma  and  Anniston, 

The  President:  The  question  is  upon  the  adoption  of 
the  amendment  offered  by  Mr.  Sanders.  Does  the  Asso-j 
elation  understand  it,  and  are  you  ready  for  the  ques- 
tion? 

Mr.  John  London :  I  have  had  some  experience  myself 
on  the  Central  Council.  It  was  found  difficult  to  get  five 
members  together,  and  in  order  to  meet  that  difficulty 
the  Association  found  it  necessary  to  have  a  majority  live 
in  one  city,  and  even  when  in  one  city  it  was  found  dif- 
ficult to  get  them.  If  you  make  it  five  members  scat- 
tered over  the  State,  it  is  doubtful  whether  there  will 
be  a  meeting  of  that  committee,  except  at  the  next  an^ 
nual  meeting  of  the  Association.    And  as  to  going  about 
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the  State,  where  apparently  there  was  no  necessity  for 
going,  in  my  opinion  you  could  not  go  to  Mobile,  Mont- 
gomery and  elsewhere  and  accomplish  any  good  what- 
ever. My  idea  about  the  whole  situation  is  this,  that  a 
good  many  offenses  are  committed,  and  those  offenses 
which  are  known  to  attorneys  and  others,  they  are  un- 
willing to  assume  the  responsibility  of  a  prosecution  for 
disbarment,  they  are  perfectly  willing  to  lay  that  com- 
plaint before  the  sub-committee  with  the  understanding 
that  the  sub-committee,  if  they  saw  fit,  would  stand  for 
it  before  the  Central  Council.  With  that  complaint  laid 
before  the  committee  it  could  formulate  charges,  lay  it 
before  the  Central  Council  on  information  and  belief,  the 
Central  Council  then  summons  the  party  to  make  answer, 
and  he  need  not  know  who  was  the  accuser,  and  what 
we  are  concerned  in,  is  whether  offenses  are  committed 
or  not,  and  not  with  the  party  who  makes  the  accusation. 
I  would  be  glad  if  Mr.  Sanders  could  get  members  to  go 
over  the  State,  but  I  do  not  believe  it  practicable. 

Mr.  O'Neal :  I  was  inclined  to  agree  with  Mr.  Londpn 
with  reference  to  the  number  of  the  committee.  I  realizjB 
the  difficulty  to  secure  attendance  of  five  members,  but 
it  occurs  to  me  if  the  committee  is  required  to  meet  in 
the  different  parts  of  the  State,  at  stated  times  during  the 
year,  it  would  have  a  good  moral  effect  upon  the  pro- 
fession; every  member  of  the  profession  would  know 
that  at  a  certain  period  of  the  year  this  committee  would 
meet  to  inquire  into  offenses,  and  though  no  offenses  may 
have  been  committed,  the  mere  knowledge  that  this  com- 
mittee would  meet,  might  have  an  effect  to  prevent  any 
violation  of  our  code  of  ethics.  Therefore  I  think  Mr. 
Sanders'  suggestion  is  a  wise  one.  The  question  of  the 
number  on  the  committee  is  a  matter  of  expediency  about 
which  I  am  in  doubt.  It  would  be  better  if  we  could  get 
five  men  who  would  agree  to  meet,  enlarge  the  committee 
so  as  to  represent  the  different  sections  of  the  State,  there- 
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fore  I  am  inclined  to  accept  this  amendment.  Of  course 
we  want  the  expression  of  the  Association  in  reference 
to  the  matter, — our  purpose  was  to  get  the  expression  of 
the  Association. 

Mr.  John  London :  I  move  to  lay  Mr.  Sanders'  amend- 
ment on  the  table. 

Motion  seconded. 

Mr.  Lackey :  I  did  not  get  back  as  early  as  the  chair- 
man; I  would  like  to  have  the  proposition  stated. 

The  President :  The  Secretary  will  read  Mr.  O'Neal's 
resolution,  and  the  amendment  thereto  by  Mr.  Sanders. 

The  Secretary  read  the  resolution  and  the  suggested 
amendment. 

Mr.  John  London :  In  order  that  there  may  be  no  con- 
fusion, or  snap  judgment,  I  would  like  to  separate  my 
motion.  I  move  to  lay  upon  the  table  that  part  of  the 
amendment  that  proposes  to  increase  the  committee  from 
three  to  five.    Vote  on  that  and  then  on  the  other. 

The  President:  Does  the  gentleman  have  leave  to 
qualify  his  motion?  If  there  is  no  objection  the  chair 
will  so  put  it.  The  motion  is  to  lay  on  the  table  that  part 
of  the  amendment  which  increases  the  committee  from 
three  to  five  members. 

Motion  to  table  adopted. 

Mr.  John  London:  Now  I  move  to  lay  the  whole 
amendment  on  the  table. 

Motion  seconded. 

The  President:  The  question  is  to  table  the  amend- 
ment. 

Motion  to  table  adopted. 

The  President :  The  question  recurs  upon  the  adoption 
of  the  resolution  offered  by  Mr.  O'Neal. 

The  resolution  was  adopted. 

The  President :  The  next  order  of  business  is  the  elec- 
tion of  officers.    Is  the  Committee  on  Nominations  ready 
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to  report?  I  believe  Mr.  Jeffries  is  the  chairman  of  that 
committee. 

Mr.  Jeffries  read  the  report  of  the  committee,  as  fol- 
lows: 

REPORT  OF  COMMITTEE  TO  NOMINATE  OFFICERS. 

To  the  Alabama  State  Bar  Association: 
Gentlemen : 

We,  your  Committee,  appointed  by  your  Honorable  President, 
to  nominate  officers  of  this  Association  to  serve  for  the  next  fiscal 
year,  beg  leave  to  report  that  we  do  suggest  and  nominate  the 
following  named  persons  for  the  respective  offices,  namely : 

For  President — Frederick  G.  Bromberg,  of  Mobile. 

For  First  Vice  President— H.  S.  D.  Mallory,  of  Selma. 

For  Second  Vice  President — A.  D.  Sayre,  of  Montgomery. 

For  Third  Vice  President-^.  H.  Nathan,  of  Sheffield. 

For  Fourth  Vice  President — W.  W.  Whiteside,  of  Anniston. 

For  Fifth  Vice  President — Henry  Fitts,  of  Tuscaloosa. 

For  Secretary  and  Treasurer — Alex  Troy. 

For  the  two  committees  to  be  nominated  and  selected  by  this 
committee,  we  do  suggest  and  nominate  the  following: 

Executive  Committee — George  W.  Jones,  Chairman;  R.  T.  Good- 
wyn,  Lee  H.  Weil,  J.  L.  Holloway,  Alex.  Troy,  Ex-Officio. 

Central  Council — John  London,  Chairman,  Birmingham;  Lee  C. 
Bradley,  6ii*mingham;  Edward  deGraffenried,  Greensboro;  E.  K. 
Campbell,  Birmingham;  C.  C.  Whitson,  Talladega. 

All  of  which  is  respectfully  submitted, 

L.  E.  Jeffries,  Chairman. 
Thos.  R.  Roulhac, 
Lawrence  Cooper, 
S.  L.  Brewer, 

Committee. 

The  President:  Gentlemen,  you  have  heard  the  re- 
port of  the  Committee  on  Nominations. 

Mr.  O'Neal:     I  move  its  adoption. 

Mr.  Nathan :  It  seems  that  it  is  taken  for  granted  that 
Mr.  Alex.  Troy  is  the  Secretary  and  Treasurer ;  the  com- 
mittee seems  to  have  forgotten  to  mention  him  in  the  re- 
port. 

The  President:     That  is  understood. 
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Mr.  Jeffries :  I  will  state  that  it  is  in  the  report,  but 
overlooked  by  the  chairman;  we  all  know  who  i^  the 
Secretary  and  Treasurer, 

The  President:  The  question  is  upon  the  adoption  of 
the  report. 

The  report  was  adopted. 

The  President:  The  order  of  business  as  it  appears 
on  my  paper  for  today  is  completed,  but  on  yesterday  for 
some  reason  there  were  one  or  two  matters  passed  over, 
and  I  will  therefore  return  to  the  call  of  yesterday's  busi- 
ness. Report  of  the  Committee  on  Jurisprudence  and 
Law  Reform  by  the  Chairman,  Hon.  Jno.  M.  Chilton,  has 
not  been  made.  Has  any  one  on  that  committee  a  report 
from  it? 

Mr.  Willett:  I  have  the  report  from  Judge  Chilton, 
who  says  that  he  is  sick  and  unavoidably  detained,  and 
with  the  permission  of  the  chair  I  will  read  the  report. 

The  President :    It  will  be  in  order. 

Mr.  Willett  then  read  the  report. 

(Appendix.) 

The  President:  You  have  heard  the  reading  of  the 
report.  What  is  the  pleasure  of  the  Association  with 
reference  to  it? 

Mr.  Hundley:  I  move  that  it  be  received,  concurred 
in  and  filed. 

The  President :    Are  you  ready  for  the  question  ? 

Mr.  Knox :  I  move  to  amend  that  by  stating  that  the 
report  shall  be  received  and  filed. 

Mr.  John  London:    I  second  that  motion. 

Mr.  Knox:  The  supreme  court  of  this  State  has  al- 
ways stood  very  high  in  the  estimation  of  the  profession. 
In  the  complaint  which  the  distinguished  and  learned 
chairman  makes  in  his  report  of  cases  being  decided  on 
technicalities,  I  do  not  know  of  a  lawyer  in  Alabama  that 
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has  made  more  reputation  for  making  technical  points 
than  Judge  Chilton.  Any  lawyer  who  will  defend  his 
case,  or  attempt,  properly  to  defend  it  will,  of  course, 
raise  every  question  which  the  record  will  warrant,  but 
the  members  of  the  bar  of  Alabama  could  not  afford  to 
pronounce  judgment  against  the  supreme  court,  at  least 
without  having  the  records  of  the  cases  before  them 
upon  .which  the  supreme  court  made  those  decisions.  I 
do  not  think  that  we  ought,  without  careful  examination, 
express,  our  approval  of  the  broad,  sweeping  terms  of 
criticism  in  which  the  report  is  couched  with  reference 
to  the  supreme  court.  If  we  are  going  to  take  up  that 
question  we  will  have  to  consider  it  more  thoroughly  and 
carefully.  I  therefore  move  to  amend. by  receiving  and 
filing  the  report,  and  the  Committee  on  Law  Reform  when 
preparing  bills  can  bring  the  matter  before  the  Legisla- 
ture at  the  proper  time. 

The  President:  The  question  is  upon  the  adoption  of 
the  amendment  offered  by  Mr.  Knox. 

Mr.  Hundley:  I  should  not,  from  the  reading  of  that 
report,-:-!  only  heard  it  read  once, — I  do  not  understand 
that  applies  to  cases  where  motions  are  made  by  coun- 
sel, or  where  technical  points  are  raised  by  counsel.  The 
gentleman,  refers  to  Judge  Chilton  having  made  reputa- 
tion along;  that  line.  I  thought  that  it  only  referred  to 
where  the  court  disposed  of  it  ex  mero  motu.  It  is  a  mere 
expresision  of  opinion  by  this  committee  that  in  a  great 
manytjcases.the  tendency  of  the  court  ought  to  be  rather 
towards,  sustaining  appeals  rather  than  towards  not  su§r 
taining.them,  or  have  them  go  off  in  this  summary  man- 
ner. I  do  not  understand  the  report  to  be  in  favor  "of 
arraigning  the  supreme  court  at  all.  If  we  concur  in  it, 
it  is  the  expression  of  this  body  that  in  our  opinion  the 
taking  of  ^^ appeals,,  and  the  sustaining  of  appeals,  should 
be  rather  encouraged,  rather  than  to  dispose  of  them  in 
this  aummary  method,  especially  where  there  is  no  mo- 
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tion  by  appellant  or  appellee  in  the  case,  but  ex  mero 
motu  by  the  court.  That  is  as  far  as  I  understand  the 
report  to  go.  I  do  not  understand  that  it  goes  to  the 
extent  of  arraigning  the  supreme  court. 

Mr.  Clarke :  A  part  of  the  report  seems  to  have  crit- 
icised a  ruling  of  the  supreme  court  in  regard  to  the 
signing  of  bills  of  exceptions.  As  I  understand  the 
sjoiopsis  of  the  opinion  published  in  this  morning's  paper, 
the  supreme  court  on  yesterday  delivered  an  opinion 
which  would  meet  the  views  of  the  writer  of  the  report. 

Mr.  Hundley:    That  is  the  fact. 

Mr.  Clarke:  If  we  concur  in  that  report  we  are  crit- 
icising the  supreme  court  upon  the  theory  that  they  are 
standing  upon  the  ruling  which  was  had  a  year  ago, 
which  they  had  taken  back  before  the  report  was  read 
here.  Therefore  I  am  in  favor  of  the  adoption  of  the 
amendment  which  was  offered  by  Mr.  Knox,  for  that 
among  other  reasons. 

Mr.  Lowe :  As  I  understand  from  the  reading  of  the 
report,  not  having  heard  it  read  but  once,  but  my  friend 
on  the  left  (Mr.  Hundley)  says  that  it  is  not  an  arraign- 
ment. It  seems  to  me  to  be  rather  a  severe  arraignment 
of  the  supreme  court,  and  it  occurs  to  me  that  it  is  hardly 
becoming  in  the  officers  of  the  court,  which  we  all  are, 
to  arraign  the  court,  when  a  cursory  reading  of  this  re- 
port, if  adopted,  would  be  an  arraignment  of  the  court 
without  due  deliberation.  If  I  correctly  heard  the  read- 
ing of  the  report,  it  was  largely  upon  their  decisions 
upon  technical  questions.  I  do  not  believe  that  this  As- 
sociation can  pass  its  official  condemnation  of  the  supreme 
court  without  more  mature  deliberation  than  we  are  able 
to  give  to  that  report  today.  Therefore  I  shall  vote  for 
the  amendment. 

Mr.  Lawrence  Cooper:    I  dare  say,  sir,  that  I  am  the 
last  member  of  this  Association  to  deal  in  any  censure, . 
but  I  think  if  this  body  cannot  suggest  to  the  supreme' 
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court  of  Alabama  what  it  thinks  is  right  in  the  premises, 
it  is  time  for  us  to  quit  business.  Every  member  of  that 
court,  I  may  say,  is  very  dear  to  me  personally.  The 
supreme  court  of  Alabama  has  fallen  into  error  time 
and  time  again  by  its  own  confession.  The  members  of 
the  court  are  human  as  we  are  human,  and  they  are  likely 
to  err,  and  the  fact  that  they  err  is  no  reflection  upon 
their  intelligence,  and  a  suggestion  of  our  objection  is  in 
no  sense  a  censure  of  their  judgment.  I  do  not  approve, 
sir,  of  the-  inconsistent  relationship  that  bills  of  excep- 
tions in  different  cases  have  shown,  and  which  has  caused 
such  universal  dissatisfaction  among  the  members  of  the 
bar. 

I  have  scarcely  found  a  member  of  the  bar  who  ap- 
proves of  the  apparently  needless  dismissal  of  cases 
by  reason  of  having  no  bill  of  exceptions.  I  do  not  think, 
under  any  circumstances,  the  court  should  of  its  own  mo- 
tion ever  strike  a  bill  of  exceptions  from  the  record ;  un- 
less I  make  the  motion  as  appellee  it  should  stand  as  a 
proper  record.  I  think  it  is  traveling  far  away  from  the 
justice  which  is  intended  to  be  meted  out  to  parties  to 
give  them  a  right  of  appeal  and  not  the  opportunity  to 
exercise  it.  If  consistent  with  the  views  of  the  appellee 
to  submit  a  motion  to  dismiss,  the  court  should  consider 
it,  and  if  not  I  think  the  court  should  let  the  bill  of  ex- 
ceptions stand.  As  matter  of  fact,  none  of  us  at  the 
present  time  understand  when  and  how  bills  of  exceptions 
should  be  signed, — none  of  us  know  when  bills  of  excep- 
tions are  properly  signed,  we  are  all  guessing  at  it,  and 
we  are  all  in  a  state  of  absolute  uncertainty  as  to  whether 
any  record  shows  a  proper  bill  of  exceptions.  It  does 
seem  to  me  when  we  make  a  suggestion. 

Mr.  Lowe:  May  I  ask  the  gentleman  a  question? 
Would  that  become  proper  matter  for  legislative  action? 

Mr.  Cooper:  I  am  not  criticising,  Sir,  it  is 
not  a  matter  of  legislation,  it  is  a  matter  of  construction. 
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I  think  the  law  is  ample  as  it  is  today  to  cure  the  diffi- 
culty, and  I  do  not  think  any  difficulty  should  exist;  and, 
furthermore,  to  dismiss  a  case  because  it  does  not  Bhow 
the  organization  of  the  court  is  severe.  I  do  not  think 
such  an  appeal  should  be  dismissed.  I  want  to  say  in 
this  connection,  that  it  would  be  so  easy  to  preserve  the 
right  intended  to  be  protected  by  appeal,  to  suggest  a 
diminution  of  the  record  rather  than  to  throw  the  ap- 
pellant out  of  court,  and  for  him  to  find  when  he  comes 
with  a  second  appeal  that  the  statutes  of  limitation  pre- 
vent its  operation. 

Mr.  Fitts:  As  a  very  young  member  of  the  bar,  and 
as  a  much  younger  member  of  this  Association,  I  feel 
some  hesitancy  in  rising  in  opposition  to  the  position 
taken  by  older  and  very  distinguished  members,  both  of 
the  bar  and  of  the  Association.  Something  has  been  said 
about  maturer  deliberation  upon  the  question  now  at  issue 
being  due  by  this  Association.  It  is  not  often  that  I  feel 
that  I  am  qualified  without  special  study  to  speak  upon 
a  proposition,  but  this  subject  of  bills  of  exceptions  is 
one  to  which  I  have  given  some  attention. 

It  occurs  to  me  the  report  as  written  by  Judge  Chilton, 
and  read  by  Mr.  Willett,  voices  the  almost  unanimous  voice 
of  the  lawyers  of  this  State,  and  it  does  occur  to  me  that 
here  and  now  is  the  time  to  give  that  voice  expression.  It 
seems  to  me  that  the  one  thing  most  worth  while  done  by 
this  Association  at  this  meeting,  is  that  upon  yesterday 
it  adopted  a  recommendation  to  the  Committee  on;  Leg- 
islation to  frame  a  bill  which  should  meet  this  condi- 
tion. It  seems  to  me  that  we  have  gone  on  record  as 
opposed  to  a  line  of  decisions  which  militated  against 
the  right  of  appeal,  and  that  we  can  nowhere  find  better 
expression  of  our  view  and  opinion  that  the  judicial  in- 
terpretation should  be  to  uphold  the  right  of  appeal.  I 
am  unwilling  to  be  charged  with  disrespect  to  the 
supreme  court  of  Alabama. 
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As  a  member  of  the  bar  of  this  State,  I  am 
most  justly  proud  of  that  court  as  now  organ- 
ized, and  of  its  history,  but  it  does  seem  to  me 
that  we  who  have  briefs  for  the  people  have  a  right  to 
speak  out  and  say  what  we  think  is  right,  and  what  we 
think  is  wrong. 

It  seems  to  me  that  that  able  address  which 
we  had  from  our  guest  from  Ohio  last  night  said 
that  the  judiciary  is  independent  of  all  power  below  high 
Heaven.  I  think  that  when  we  see  that  a  glorious  right 
is  being  taken  away  from  us  by  a  wrong  tendency  of 
judicial  decisions,  that  we  have  a  right,  without  striking 
at  the  independence  of  the  judiciary,  to  say  that  we  who 
represent  the  people  in  the  courts,  and  standing  for  the 
rights  of  the  people  in  the  courts  believe  that  wrong  and 
injustice  has  been  done  and  is  being  done,  and  for  that 
reason  I  think  that  the  motion  as  made  by  Mr.  Hundley 
to  concur  in  the  report  is  the  thing  that  fits  the  hour,  is 
the  thing  that  rounds  out  the  work  which  this  Associa- 
tion has  done  at  this  meeting  along  this  line,  and  I  there- 
fore heartily  oppose  the  amendment  offered  by  Mr.  Knox. 

Mr.  Whitson:  I  concur  with  Mr.  Cooper.  I  do  not 
see  that  the  report  of  Judge  Chilton  is  a  condemnation  or 
a  criticism  of  the  supreme  court.  It  is  a  recommendation 
for  legislation  to  meet  decisions  of  the  court,  and  which, 
as  I  understand  the  report,  correctly  states  the  result  of 
those  decisions.  That  is  known  to  us  all.  We  find  by 
this  morning's  paper  that  upon  one  feature  of  the  ques- 
tion of  bills  of  exceptions,  the  supreme  court  has  over- 
ruled its  former  decisions.  This  is  gratifying  intelli- 
gence to  the  profession.  But  there  are  some  other  rec- 
ommendations made  in  that  report  as  to  decisions  of  the 
supreme  court,  some  of  which  the  court  decided  some 
years  ago. 

On  the  question  that  the  record  must  show  or- 
ganization of  the  lower  court,  the  court  has  held  that 
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it  was  jurisdictional.  We  have  seen  the  evil  results  of 
following  the  earlier  decisions  upon  some  of  these  ques- 
tions, and  I  concur  in  the  principle  asserted  in  the  re- 
port; that  the  right  of  appeal  should  be  upheld;  that  it 
is  a  constitutional  right.  The  report,  as  I  understand 
it,  states  the  facts  as  to  what  the  supreme  court  has  de- 
cided, without  any  criticism  on  the  supreme  court  on 
account  of  those  decisions,  except  to  state  that  it  has 
operated  in  many  cases  to  deprive  parties  litigant  of 
valuable  rights,  and  that  is  unquestionably  true,  and  it 
recommends  legislation  to  meet  these  decisions. 

We  all  know  that  the  supreme  court  has  held,  that 
unless  in  the  ruling  upon  a  demurrer,  formal  words  of 
judgment  appear  in  the  record,  such  ruling  will  not  be 
considered  an  appeal ;  notwithstanding,  it  shows  that  the 
lower  court  overruled  the  demurrer,  or  sustained  it 
This  report  recommends  something  to  obviate  that  defect, 
because  of  the  clerk  failing  to  enter  the  formal  words  on 
the  ruling  on  demurrer. 

A  party  ought  to  be  entitled  to  review  the  ruling  of 
the  lower  court  where  it  appears  from  the  judgment 
entry  what  the  ruling  was,  though  formal  words  are  not 
used.  Now  the  question  is,  can  we  express  ourselves 
or  our  views  upon  the  recommendations  as  to  legislation 
to  meet  these  decisions  of  the  supreme  court?  Have  not 
recommendations  been  made  to  enact  laws  to  change  the 
ruling  of  the  supreme  court,  found  to  operate  unjustly, 
or  what  has  been  found  a  wrong  rule,  although  it  may 
have  been  established?  That  is  frequently  the  case- 
That  is  all  that  the  report  recommends.  I  do  not  under- 
stand the  report  is  assailing  the  supreme  court.  It  recites 
what  the  supreme  court  has  decided.  It  is  an  argument 
in  favor  of  legislation  to  meet  those  decisions,  to  obviate 
the  doing  of  injustice  in  cases  that  practically,  as  a  result 
of  those  decisions,  amounted  to  a  denial  of  the  right  of 
appeal. 
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Mr.  Lowe :  I  only  wish  to  ask,  that  I  may  better  un- 
derstand it,  the  re-reading  of  the  report,  as  I  under- 
stood it  to  contain  a  distinct  arraignment  of  the 
supreme  court  for  its  decisions  on  technical  questions.  It 
seems  to  me  that  matter  ought  to  go  to  the  Legisla- 
ture. It  will  not  do  for  the  officers  of  the  court  to  ar- 
raign the  court  on  technical  matters.  In  order  that  we 
may  better  understand  the  purport  of  the  report,  I  ask 
for  its  re-reading. 

Mr.  Bowie:  The  whole  fault  may  have  been  due  to 
imperfect  legislation,  and  not  to  incorrect  decision. 

Mr.  Lowe :  I  recollect  some  years  ago  that  the  courts 
of  the  country  were  not  to  be  arraigned.  I  did  not  believe 
in  that  contention  exactly,  but  I  do  not  believe  they 
should  be  arraigned  on  technical  matters.  I  understand 
the  reading  of  the  report  to  contain  arraignment  matters. 

The  President:    Any  particular  part  of  the  report? 

Mr.  Lowe :  It  occurs  to  me  it  might  be  a  proper  thing 
for  us  to  refer  this  report  to  the  Grievance  Committee. 

The  President:  To  the  Committee  on  Jurisprudence 
and  Law  Reform? 

Mr.  Lowe:  I  suggest  that  it  be  read, — ^just  that  par- 
agraph. 

Mr.  Sanders:  If  in  order,  I  move  the  previous  ques- 
tion. 

Motion  seconded. 

Mr.  Lowe:  I  think  the  first  paragraph  will  be  suffi- 
cient. 

Mr.  Sanders :  I  withdraw  the  motion,  and  at  the  con- 
clusion of  the  reading  of  the  first  section  of  the  report,  I 
will  renew  my  motion. 

Mr.  Willett  then  read  the  first  section  of  the  report. 

The  President :  The  question  is  upon  the  adoption  of 
the  amendment  offered  by  Mr.  Knox.  Mr.  Lackey  has 
the  floor. 

Mr.  Lackey :     It  strikes  me  that  this  report  is  a  ques- 
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tion  upon  which  we  ought  not  to  have  any  trouble.  The 
report  recommends  legislation  to  meet  certain  ends.  As 
a  substitute  for  the  motions  that  have  been  offered  I  am 
going  to  offer  a  motion :  That  the  report  be  referred  to 
the  Committee  on  Legislation  with  instructions  to  the 
committee  to  recommend  and  undertake  to  procure  such 
legislation  as  will  secure  appeals  to  parties  who  desire 
to  appeal.  It  seems  to  me,  Mr.  President,  that  is  the  only 
question  before  us;  it  is  a  recommendation  there  of  leg- 
islation. As  I  understand,  while  the  writer  does  not 
agree  that  the  rulings  of  the  supreme  court  have  been  in 
the  interest  of  securing  a  hearing  on  the  merits  of  ap- 
peals, that  it  does  not  criticise  the  decisions  of  the  court 
and  law  as  it  now  exists,  but  that  the  object  is  that  there 
should  be  legislation  that  will  secure  to  every  party  a 
hearing  on  the  merits  of  his  case  regardless  of  technical 
questions  when  he  goes  before  the  supreme  court,  and 
I  do  not  see  that  the  adoption  of  the  report,  or  the  rejec- 
tion of  it,  would  amount  to  much,  except  in  the  light  that 
the  adoption  of  it  is  a  recommendation  that  we  secure 
legislation  to  cure  and  to  remedy  the  evils  that  that  re- 
port point  out. 

I  therefore  move,  Mr.  President,  that  this  re- 
port be  referred  to  the  Committee  on  Legislation 
with  instructions  to  that  committee  to  endeavor  to  have 
enacted  such  laws  by  the  next  Legislature  as  will  secure 
a  hearing  on  the  merits  of  the  case  when  an  appeal  is 
taken  to  the  supreme  court,  and  eliminate  as  far  as  pos- 
sible technical  objections. 

Motion  seconded. 

The  President:  The  question  is  upon  the  adoption  of 
the  amendment  to  the  amendment. 

Mr.  Knox:  Whatever  may  be  stated  in  the  opening 
sentence  of  the  report  with  reference  to  needed  legisla- 
tion, if  this  Association  approves  the  report,  as  was  con- 
templated by  the  original  motion,  we  approve  all  the 
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criticisms  which  that  report-  contains  of  our  supreme 
court.  No  deliberative  body  will  pass  upon  a  matter  of 
this  importance  without  referring  it  to  a  committee  and 
have  it  thoroughly  threshed  out  and  considered  in  the 
committee.  I  have  no  objection  to  a  reference  of  this  re- 
port to  the  committee,  but  I  object  to  any  instructions 
to  the  committee  as  to  how  they  shall  report,  whether 
favorable  or  unfavorable.  If  the  gentleman  will  with- 
draw that  part  of  his  motion,  I  am  willing  to  accept  it — 
just  a  reference  to  the  committee  for  consideration.  We 
are  not  prepared  to  instruct  the  committee;  we  have  not 
considered  the  question;  we  have  not  the  facts  before 
us,  and  it  seems  to  me  that  it  would  be  very  unwise  for 
us  to  take  any  radical  action  of  that  kind  without  suffi- 
cient consideration. 

Mr.  Lackey:  I  do  not  care  to  be  particular,  or  tech- 
nical, but  it  strikes  me  that  the  proper  place  for  this 
matter  is  for  the  Committee  on  Legislation  to  take  care 
of  it.  Really  I  do  not  think  that  it  would  be  anything 
wrong  for  this  Association  to  give  instructions  to  the 
extent  that  I  have  indicated  in  my  motion, — ^that  they 
undertake  to  secure  such  legislation  as  will  procure  a 
decision  on  the  merits  of  the  case.  Now,  I  do  not  want 
to  do  anything  that  would  criticise  the  supreme  court's 
decisions, — of  course  privately  we  all  cuss  them  when- 
ever they  decide  against  us,  that  is  a  constitutional  and 
common  law  right  that  none  of  us  will  surrender, — even 
my  distinguished  friend,  Mr.  Knox.  I  have  known  occa- 
sions when  he  did  not  surrender  that  right.  But,  Mr. 
President,  in  the  motion  that  I  make,  I  want  to  say  that 
I  have  no  thought  of  a  criticism  of  the  court,  in  fact  I 
think  under  the  law  ^s  it  exists  that  the  court  has  fol- 
lowed it  as  well  as  they  could — not,  perhaps,  as  well  as 
you  or  I  might,  but  as  well  as  they  could. 

But  the  whole  proposition  is  this,  let  us  refer  this  r^ort 
to  the  Legislative  Committee,  and  I  cannot  see  for  the  life 
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of  me  why  it  is  wrong  to  say  to  the  Legislative  Committee 
that  we  would  like  for  them  to  frame  a  law  in  such  a  way 
as  when  a  man  appeals  to  the  supreme  court  he  will  get  his 
case  decided  on  what  is  in  it.  That  is  not  a  criticism 
on  the  court, — ^and,  if  necessary,  I  will  go  further  and 
say  in  my  motion  that  it  is  distinctly  understood,  and  it 
must  be  understood,  that  this  Association  in  passing  that 
resolution,  does  it  without  any  intention  or  idea  of  re- 
flecting on  the  supreme  court;  that  we  think  they  have 
observed  the  law  as  it  exists,  but  we  think  we  ought  to 
have  a  better  law  in  regard  to  appeals,  and  that  while 
we  do  not  believe  in  judicial  legislation,  that  we  ask  our 
Legislative  Committee  to  go  to  the  Legislature  and  get 
us  a  better  one. 

Now,  I  would  personally  not  object  to  eliminat- 
ing what  my  distinguished  friend,  Mr.  Knox,  who 
is  much  more  capable  of  passing  on  these  questions 
than  I  am,  might  suggest,  but  it  suggests  itself  to  my 
unsophisticated  mind  to  say  to  the  Legislative  Committee 
to  go  down  there  and  enact  the  best  law  you  can,  so  our 
friends  in  the  country,  in  Tallapoosa,  Coosa  and  Clay, 
who  don't  know  anjrthing  about  the  supreme  court — our 
clients  usually  don't  know  there  is  one — can  have  it  so 
when  the  case  goes  up  there,  the  court  can  decide  it  on 
what  is  in  it.  I  do  not  criticise  the  court,  but  merely 
ask  our  Legislative  Committee  to  get  up  the  very  best 
law  they  can  looking  to  this  one  end. 

I  am  willing,  Mr.  President,  to  shape  the  motion  to 
that  end  : 

That  this  report  be  referred  to  the  Ije^rislative  Commit- 
tee with  instructions  to  examine  the  statutes  that  have 
been  enacted,  and  rulings  that  have  been  made  by  the 
supreme  court,  and  to  shape  a  law  on  appeals  so  that; 
cases  appealed  to  the  supreme  court  may  be  decided  on 
the  merits  of  the  appeal,  instead  of  on  technical  questions. 

Mr.  Hundley:     I  heartily  concur  in  what  my  friend, 
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Mr.  Lackey,  has  said,  and  as  the  original  mover  to  re- 
ceive and  concur  in  the  report,  I  second  the  motion. 

The  President:  There  is  an  amendment  before  this; 
you  may  discard  it,  but  we  will  dispose  of  it  better  in 
parliamentary  form. 

Mr.  Lackey:  I  made  my  motion  as  a  substitute  for 
the  original  motion  and  the  amendment. 

Mr.  Knox:  I  move  to  strike  out  so  much  of  his  sub- 
substitute, — strike  out  that  part  instructing  the  com- 
mittee as  to  what  report  it  shall  make. 

Mr.  Lackey:  And  I  move  to  lay  the  motion  of  my 
Knox  on  the  table. 

The  President:  Both  are  out  of  order.  The  second 
amendment  which  is  nt)w  pending  is  as  far  as  you  can 
go.    We  will  reach  it  quicker. 

Mr.  Lackey:  I  submit  that  the  substitute  would  have 
to  be  voted  on  before  the  amendment  or  resolution. 

The  President:  Yes,  it  comes  in  as  a  substitute,  an 
amendment  to  an  amendment. 

Mr.  Lackey:  Not  an  amendment  to  an  amendemnt, 
but  a  substitute  for  the  original  motion  and  amendment. 

The  President:  But  considered  as  an  amendment 
though  a  substitute.  The  question  is  on  the  substitute 
first.    Is  the  Association  ready  for  the  question? 

Substitute  adopted. 

The  President:  The  question  recurs  upon  the  adop- 
tion of  the  amendment  as  amended  by  the  substitute. 

Mr.  Knox:  I  move  to  strike  out  so  much  of  Mr. 
Lackey's  substitute  as  makes  it  mandatory  on  the  com- 
mittee as  to  what  action  it  shall  take. 

Mr.  Lackey:  And  I  move  to  lay  that  motion  on  the 
table. 

The  President:  The  question  is  upon  laying  the  mo- 
tion to  amend  on  the  table. 

Mr.  Lackey:    I  will  withdraw  the  motion  to  table  for 
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Mr.  Lowe  to  make  his  statement,  with  the  understanding 
that  he  make  it  when  he  gets  through. 

The  President:     Do  you  withdraw  it? 

Mr.  Lackey:    Not  without  the  conditions. 

Mr.  Lowe:  I  simply  want  to  suggest  to  my  colleague 
from  Tallapoosa,  that  it  seems  to  me  that  perhaps  it  is 
not  exactly  in  good  taste  to  instruct  the  committee  to 
discharge  its  duties.  What  is  that  committee  created 
for?  Now,  as  I  understand  the  motion,  it  instructs  the 
committee  to  examine  the  statutes,  and  then  from  the 
best  lights  they  can  get,  such  study  as  they  give  it,  to 
make  a  provision.  It  seems  to  me  that  a  reference,  mere 
motion  to  refer  to  the  committee,  carries  with  it  the  in- 
structions to  discharge  their  duties  for  which  the  com- 
mittee was  created  and  organized,  and  I  think  it  would 
be  much  better  form  and  taste,  if  the  matters  were  re- 
ferred to  the  Committee  on  Legislation  without  more, 
and  without  more  I  shall  vote  if  that  question  is  pre- 
sented, for  a  mere  reference  of  this  resolution  to  the 
Committee  on  Legislation. 

The  President:  The  question  is  upon  the  adoption  of 
the  motion  made  by  Mr.  Knox,  to  amend  the  report. 

Mr.  Lackey :    I  move  to  table  the  amendment. 

The  President :  That  the  amendment  of  Mr.  Knox  be 
laid  upon  the  table;  as  many  as  favor  laying  upon  the 
table  will  say  aye;  the  ayes  seem  to  have  it. 

Mr.  Knox:    Division  called  for. 

The  President :  As  many  as  favor  the  motion  to  table 
will  rise  and  stand  until  the  vote  is  counted. 

The  Secretary:    There  are  20  ayes,  and  12  noes. 

The  President:  The  ayes  have  it,  and  the  motion  is 
laid  upon  the  table. 

Mr.  Knox:  I  rise  to  point  of  order.  Under  general 
parliamentary  law,  the  tabling  of  an  amendment  will 
carry  the  whole  proposition  to  the  table,  and  I  make 
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the  point  of  order  that  the  whole  matter,  report  and  all 
is  on  the  table. 

The  President:  Without  any  special  rule  before  me, 
the  chair  will  state  that  he  is  inclined  to  the  opinion  that 
the  point  of  order  is  well  taken. 

Mr.  Lackey:    And  from  that  I  appeal. 

Mr.  Hundley :    I  rise  to  a  point  of  order. 

The  President:     The  gentleman  will  state  it. 

Mr.  Hundley:  There  was  the  original  resolution  and 
then  an  amendment  and  also  a  substitute.  The  substi- 
tute was  adopted.  Then  Mr.  Knox  made  an  original 
proposition,  and  that  original  proposition  is  laid  upon 
the  table  and  nothing  else. 

Mr.  Knox:     I  moved  to  amend. 

Mr.  Hundley :  I  beg  pardon ;  it  had  nothing  to  do  with 
the  original  proposition. 

■  The  President :  I  do  not  know  of  any  special  rule  that 
we  have  governing  our  body  on  the  subject,  and  the  point 
raised  is  so  nice  the  chair  will  submit  the  point  of  order 
to  the  Association  and  let  it  settle  it. 

Mr.  Hundley:  I  suggest  that  the  parliamentary  posi- 
tion be  ascertained  from  the  stenographer's  notes.  The 
original  proposition  as  submitted  by  Mr.  Lackey  was 
adopted,  clean  cut;  that  ended  that  and  placed  it  upon 
the  record.  Then  my  friend,  Mr.  Knox,  moved  to  amend 
the  resolution,  after  debate,  and  after  motion  to  lay  upon 
the  table,  made  his  motion  to  amend  as  an  original  prop- 
osition, and  did  not  carry  the  other  because  adopted  be- 
fore that,  and  it  was  an  original  proposition. 

Mr.  Knox :  When  Mr.  Lackey's  substitute  was  adopted 
it  took  the  place  of  the  original  resolution ;  it  stood  then 
just  in  the  attitude  of  the  original  resolution.  I  moved 
to  amend — 

Mr.  Hundley:    When  did  you  move  to  amend? 

Mr.  Knox:  After  the  adoption  of  the  substitute.  Of 
course  the  original  resolution  has  never  been  adopted — 
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the  substitute  was  adopted,  which,  of  course,  stands  be- 
fore the  Association  after  its  adoption  as  the  original 
proposition.  I  moved  to  amend.  They  lay  my  amend- 
ment on  the  table;  it  carries  with  it  the  whole  proposi- 
tion just  as  if  my  amendment  had  been  addressed  to  the 
original  proposition.  What  is  a  substitute?  Why  it 
merely  takes  the  place  of  the  original  resolution;  it 
stands  instead  of  the  original  resolution.  It  is  mere  quib- 
bling, it  seems  to  me,  to  say  that  under  parliamentary 
law  an  amendment  to  an  original  proposition  laid  upon 
the  table  will  carry  the  whole  proposition,  but  an  amend- 
ment to  a  substitute  which  stands  instead  of  the  orig- 
inal resolution  will  not  have  the  same  effect.  According 
to  all  authorities,  Mr.  President,  Gushing,  and  every 
authority  on  parliamentary  law  that  I  have  ever  seen,  if 
you  lay  the  amendment  to  a  pending  proposition  on  the 
table,  it  carries  the  whole  proposition  with  it,  and  the 
President's  ruling  was  undoubtedly  correct  on  that  prop- 
osition. Of  course  the  Association  can  take  it  from  the 
table;  there  are  means  to  get  around  it,  but  there  is  no 
way  for  the  chair  to  escape  responsibility,  because  it  is 
a  matter  of  law. 

They  are  criticising  the  supreme  court  for  mak- 
ing technical  decisions.  -The  judges  of  the  su- 
preme court  take  an  oath  to  uphold  the  law.  How  can 
the  supreme  court  say  that  it  will  not  deny  this  litigant 
his  right  to  have  his  case  decided  on  a  technical  prop- 
osition, when  it  is  the  law  that  it  should  be  so  decided? 
The  parliamentary  question  before  the  President,  I  admit 
is  technical,  but  it  is  a  question  fortified  by  all  the  par- 
liamentary decisions  on  the  question,  and  the  chair  could 
not  escape  making  the  decision  that  it  did  make. 

Mr.  Lackey:    Mr.  President — 

The  President :    Let  us  see  where  we  are. 

Mr.  Lackey :  That  is  what  I  am  on  the  floor  for  now, 
— we  are  right  here!     The  report  was  made,  and  a  mo- 
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tion  made  to  adopt  it.  Mr.  Knox  made  a  motion  to 
amend  it.  I  offered  a  substitute  for  the  amendmont 
and  the  report,  and  that  substitute  was  adopted,  and 
after  the  substitute  was  adopted,  then  my  friend,  Mr. 
Knox,  moved  to  amend  what  we  had  already  adopted. 
He  moved  to  amend  what  we  had  already  done,  and 
now  because  that  was  laid  upon  the  table,  he  says  that 
takes  with  it  what  had  already  been  passed  upon,  voted 
upon  before  and  decided.  If  it  was  a  pending  measure, 
his  construction  of  parliamentary  law  is  perhaps  right, 
but  it  is  not  a  re-action  back-action  kind  of  thing;  it 
does  not  go  back  and  undo  what  has  already  been  done. 
If  it  was  a  pending  measure,  a  motion  to  table  might 
have  tabled  the  whole  proposition,  but  the  substitute  I 
offered  had  already  been  adopted  when  Mr.  Knox  made 
his  motion  to  amend.  In  fact,  his  motion  was  out  of 
order,  but  it  was  a  quicker  way  to  lay  his  motion  on  the 
table.  His  motion  was  out  of  order  to  amend  what  was 
already  adopted.  It  would  have  to  have  been  an  original 
motion. 

There  is  but  one  thing  that  I  want  to  say.  *He, 
Mr.  Knox,  speaks  of  this  resolution  as  censuring  or  crit- 
icising the  supreme  court.  I  want  to  disclaim  most  em- 
phatically anything  of  the  kind.  I  did  disclaim  it  when 
I  made  my  motion  for  the  substitute,  that  it  be  referred 
to  the  Committee  on  Legislation  and  that  they  be  in- 
structed to  investigate  what  our  court  had  determined 
the  present  statutes  meant,  and  to  enact  such  statutes 
as  were  necessary  in  order  to  procure  an  appeal  that 
would  secure  a  trial  on  the  merits,  and  I  disclaim  here, 
in  this  presence,  any  spirit  or  any  intention,  or  the  re- 
motest intention  to  criticise  any  decision  that  the  supreme 
court  of  Alabama  has  ever  rendered. 

Now  when  it  comes,  as  I  said  a  while  ago, 
they  decide  my  case  against  me,  and  I  go  out 
and    talk    with    you    of    my    case,    that    is    different, 
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and  I  do  not  know  anybody  in  this  presence  that 
can  criticise  me  for  that  because  I  have  heard  most  of 
them  do  the  same  thing,  so  there  is  no  criticism  on  that 
line.  But  I  do  insist  that  after  the  substitute  was 
adopted,  and  had  already  become  the  rule  of  action  of 
this  Association,  and  so  declared  by  the  President,  that 
a  motion  to  amend  it  then,  and  the  laying  on  the  table 
of  that  motion  does  not  undo  what  the  Association  had 
done;  does  not  undo  what  we  had  already  adopted,  and 
lay  that  on  the  table. 

Mr.  Bowie :  The  answer  to  the  gentleman  from  Talla- 
poosa is  a  simple  statement  of  the  facts.  The  adoption 
of  a  substitute  to  an  amendment  and  the  pending  prop- 
osition does  not  complete  the  matter  from  a  parliament- 
ary standpoint  at  all.  It  is  merely  an  amendment, — 
they  call  it  a  substitute, — but  at  last  it  is  an  amendment 
to  a  pending  proposition,  and  after  the  proposition  has 
been  amended,  then  the  original  proposition  as  amended 
must  be  adopted.  That  applies  to  a  substitute  just  as 
much  as  it  would  to  an  amendment  in  the  first  or  second 
degree.  Now  the  original  proposition  as  amended  has 
never  been  approved,  and  therefore  it  was  still  open  to 
further  amendment,  and  the  proposition  made  by  the 
gentleman  from  Madison  and  by  the  gentleman  from 
Tallapoosa  proceeds  upon  an  incorrect  assumption  of 
fact.  The  question  is  still  before  them,  and  the  point  of 
order  made  by  the  gentleman  from  Calhoun,  it  seems  to 
me,  is  good. 

Mr.  Lackey :  That  we  may  have  a  vote  upon  it,  I  move 
that  we  take  from  the  table  the  substitute  and  the  amend- 
ment of  the  gentleman  from  Calhoun,  and  that  we  take 
a  vote  upon  the  amendment  of  the  gentleman  from  Cal- 
houn. 

Motion  to  take  substitute  from  the  table  adopted. 

The  President:  The  question  recurs  on  thfe  amend- 
ment.   Will  Mr.  Knox  please  state  his  amendment  now? 
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Mr.  Knox:  My  amendment  is  simply  this, — ^to  carry 
out  the  idea  which  I  first  advanced,  and  which  Mr.  Lowe 
also  sustained  me  in,  that  it  is  unnecessary  to  instruct  this 
committee;  it  is  its  duty  to  consider  this  thoroughly  and 
carefully  and  report  such  recommendation  as  it  may 
decide.  My  motion  is  to  strike  out  the  mandatory  fea- 
ture of  Mr.  Lackey's  motion. 

Mr.  Lackey:  My  position  on  that  is, — ^that  it  doesn't 
do  any  harm  to  let  them  know  what  the  views  of  this 
Association  are. 

Mr.  Willett:    I  rise  to  a  question  of  high  privilege. 

The  President  >    The  gentleman  will  state  it. 

Mr.  Willett:  I  am  informed  by  the  Committee  on 
Barbecue  that  everything  is  now  ready. 

Mr.  Knox :    I  move  to  adjourn  to  consider  the  barbecue. 

Mr.  Whitson:    I  move  to  table  the  motion  to  adjourn. 

The  President :  The  motion  to  adjourn  is  not  in  order ; 
if  insisted  upon  I  am  bound  to  put  the  motion,  but  I 
suggest  to  the  gentleman  that  it  means  recess — if  you 
will  name  some  hour — 

Mr.  Knox :    I  just  move  we  adjourn. 

The  President:  It  will  adjourn  us  sine  die  if  we 
adopt  it. 

Mr.  Roulhac:  The  Committee  on  Legislation  has  not 
reported  yet. 

Mr.  Knox:    I  will  withdraw  the  motion  to  adjourn. 

The  President:  The  question  is  upon  the  adoption  of 
the  amendment  offered  by  Mr.  Knox. 

The  amendment  was  lost. 

The  President:  The  question  recurs  upon  the  adop- 
tion of  the  original  resolution  offered  by  Mr.  Lackey. 

The  resolution  was  adopted. 

The  President:  The  next  business  in  order  is  the  re- 
port of  the  Committee  on  Legislation,  which  was  called 
yesterday.     I  am  informed  that  there  is  a  report  here. 

Mr.  Brewer :    That  report  has  been  turned  over  to  me. 
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and  there  are  a  number  of  bills  attached  to  it,  drafted 
bills,  and  as  the  chairman  of  this  committee,  Judge  May- 
field,  now  has  in  hand  the  duty  of  codifying  the  laws  of 
the  State,  I  suggest  that  the  matter  be  turned  over  to  him 
for  consideration. 

Mr.  Jeffries:  I  move  that  the  report  be  received  and 
field,  and  that  these  bills  be  referred  to  Judge  Mayfield,  a 
member  of  that  committee,  without  any  action  on  our  part. 

The  President:  It  is  moved  and  seconded  that  the 
report  be  received  and  filed  and  referred  to  Judge  May- 
field,  who  is  a  member  of  that  committee  and  the  codi- 
fier,  without  recommendation. 

The  motion  was  adopted. 

Mr.  Sternfeld:  Mr.  President  (then  turning  to  the 
members  of  the  Association)  :  The  services  rendered  by 
our  distinguished  President  and. his  exhaustive  report 
have  been  instructive,  inspiring  and  are  of  inestimable 
value  to  this  Association.  I,  therefore,  move  that  the 
thanks  of  this  Association  be  tendered  the  Mayor  and 
citizens  of  the  City  of  Anniston,  as  well  as  to  the  local 
Bar  Association  of  Calhoun  County,  for  the  courtesies  ex- 
tended the  Alabama  State  Bar  Association  during  the 
past  two  days,  as  well  as  for  the  pleasant  events  and  mo- 
ments its  members  have  spent  here,  which  have  been 
made  possible  only  by  the  hospitable  efforts  of  the  Mayor 
and  citizens  of  Anniston  and  the  local  bar  of  Calhoun. 

All  in  favor  of  this  motion  will  signify  it  by  rising. 

The  motion  was  unanimously  adopted. 

Mr.  Lackey:  I  move  to  amend  by  inserting  our  effi- 
cient Secretary. 

Mr.  Sternfeld:     Including  our  Secretary. 

The  President:    Will  the  gentleman  put  the  motion? 

Mr.  Sternfeld :  All  in  favor  of  the  motion  will  signify 
the  same  by  saying  aye. 

The  motion  was  adopted. 

The  Association  adjourned  sine  die. 
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by 

George  P.  Harrison 

President  of  the  Association 


Gentlemen  of  the  Alabama  State  Bar  Association: 

We  have  assembled  here  to  hold  our  twenty-ninth  an- 
nual meeting;  and  I  congratulate  you  upon  the  growth  and 
good  works  of  our  Association.  Let  us,  year  by  year,  as 
we  come  together  and  labor  for  the  good  of  our  State, 
as  well  as  for  the  good  of  our  profession,  appreciate  more 
fully  the  dignity  of  that  profession  which  has  for  its 
study  the  law  that  holds  the  people  of  this  State  together; 
laws,  too,  that  emanate  from  the  people  themselves,  that 
have  their  sole  force  and  operation  from  the  public  con- 
science and  the  public  will. 

The  civil  law,  the  jus  cirile  of  the  Roman  Empire,  is 
the  scientific  embodiment  and  codification  of  the  rescripts 
of  Emperors  or  the  decrees  of  Senates,  in  the  framing 
of  which  the  subjects  and  people  of  that  Empire  had  no 
voice;  the  jurisprudence  which  it  is  the  object  of  our 
Association  to  advance,  the  system  of  laws  which  we  de- 
sire to  improve,  is  the  embodiment  of  the  experience  and 
wisdom  of  the  English  speaking  race,  the  expression  of 
the  will  of  the  communities  that  make  up  tht  people  of 
a  great  State.  There  is  no  subject  of  investigation  more 
worthy  the  exercise  of  an  enlightened  intelligence  or  more 
befitting  the  thoughtful  attention  of  the  members  of  the 
profession  to  which  we  belong. 

The  Constitution  of  our  Association  makes  it  the  duty 
of  the  President  to  communicate  in  his  annual  address 
the  most  noteworthy  changes  in  statute  law  on  points  of 
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general  interest,  made  in  the  several  States  and  by  Con- 
gress during  the  preceding  year. 

In  compliance  with  this  duty,  I  have  examined  all  the 
Acts  of  the  various  State  Legislatures  to  be  found  in  our 
Supreme  Court  Library,  and  ascertain  that  in  only  three 
States  of  the  Union,  have  the  Legislatures  been  in  ses- 
sion during  the  past  twelve  months,  whose  Acts  have 
been  published,  to- wit:  Connecticut,  Georgia  and  Michi- 
gan. From  a  careful  examination  of  these  I  note  the 
following,  to-wit: 

CONNECTICUT. 

1.  "An  Act  Concerning  Discrimination  or  Alienage, 
Race  or  Color.  It  prohibits  any  person  from  depriving 
another  on  this  account  from  the  full  and  equal  enjoy- 
ment of  the  advantages,  facilities  and  accommodations  or 
privileges  of  any  place  of  public  accommodation,  amuse- 
ment or  transportation."  (This  law  would  hardly  pass 
an  Alabama  Legislature.) 

2.  "An  Act  Concerning  the  Sale  of  Certain  Narcotic 
Drugs."  (It  prohibits  the  sale  of  cocaine  and  other  dru^, 
except  upon  physician's  prescription.  This  or  a  similar 
law  would  be  a  great  blessing  to  the  negro  population  of 
Alabama.) 

3.  "An  Act  Concerning  Neglect  to  Support  Wife  or 
Children."  It  makes  it  a  felony  for  any  person  to  unlaw- 
fully neglect  or  refuse  to  support  his  wife  or  children. 
(While  the  penalty  may  be  too  severe,  the  object  of  the 
legislation  is  praiseworthy.) 

4.  "An  Act  Annulling  the  Existence  of  Certain  Cor- 
porations. This  Act  annuls  the  corporate  existence  of 
about  3,000  corporations,  named  in  the  Act,  to  take  effect 
on  16th  February,  1906;  but  provides  that  if  any  of  the 
corporations  named  in  the  Act  shall  make  the  annual  re- 
port required  by  law  on  or  before  the  15th  February, 
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1906,  and  pay  to  the  Secretary  of  State  $25.00,  it  shall  be 
exempt  from  the  operation  of  the  Act."  (This  is  appar- 
ently a  new  way  to  tax  corporations.) 

GEORGIA. 

1.  "An  Act  to  make  it  the  duty  of  the  judge  to  con- 
tinue any  case  in  any  court  of  the  State  when  any  party 
thereto,  or  his  leading  attorney  shall,  when  such  case 
is  reached,  be  absent  from  said  court  by  reason  of  his 
attendance  as  a  legislatpr  upon  the  General  Assembly, 
to  provide  that  any  person  summoned  to  serve  as  a  juror 
in  any  court  of  the  State  shall  be  excused  from  such  ser- 
vice during  his  absence  from  said  court  by  reason  of  his 
his  attendance,  as  a  legislator,  upon  the  General  Assem- 
and  to  provide  that  any  person  summoned  as  a  witness  in 
any  case  in  the  courts  of  the  State,  shall  be  excused  from 
attendance  on  such  court,  when  his  absence  is  caused  by 
his  attendance,  as  a  legislator,  upon  the  Genearl  sAsem- 
bly,  and  to  provide  for  the  taking  out  of  interrogatories 
for  such  absent  witness  in  civil  cases,  as  provided  by  law." 
(The  provisions  of  this  law  are  clearly  expressed  in  above 
caption,  and  shows  that  the  (reorgia  Legislators  are  capa- 
ble of  taking  care  of  themselves.) 

2.  "An  Act  to  require  the  sheriffs  of  the  several  coun- 
ties of  this  State  to  purchase,  or  have  the  same  purchased, 
not  less  than  two  nor  more  than  four  well-trained  track- 
hdunds  or  other  dogs  suitable  for  the  purpose,  to  track 
and  catch  criminals." 

The  dogs  provided  for  are  to  be  purchased  and  main- 
tained at  the  expense  of  the  several  counties  of  the  State. 
From  this  it  would  appear  that  criminals  have  been  es- 
caping in  our  sister  State. 

3.  "An  Act  to  further  provide  for  the  safety  of  per- 
sons while  bathing  in  the  surf  on  the  seacoast  of  the 
State." 
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It  provides,  among  other  things,  that  the  proprietors  or 
keepers  of  hotels  or  other  public  houses  on  the  seacoast, 
to  which  the  public  may  resort  for  purposes  of  surf-bath- 
ing, shall  at  all  times  during  the  bathing  season,  keep  an 
expert  swimmer  attired  in  a  bright  red  bathing  suit,  on 
the  breast  of  which,  in  white  letters,  shall  be  the  words, 
'Life  Saver,'  and  such  expert  swimmer  shall  have  on  at  all 
times  while  on  duty,  a  leather  harness  of  a  prescribed 
make,  and  protect  and  assist  any  bather  who  may  need 
assistance.."  (This  may  increase  the  popularity  of  the 
resorts  on  the  Georgia  coasts.  It  will  doubtless  mean  the 
safety  of  the  sea  bathers.) 

4.  "An  Act  to  create  a  State  Institution,  to  be  known 
as  the  Georgia  State  Reformatory,  for  the  detention  and 
punishment  of  certain  offenders  of  the  age  of  sixteen 
years  and  under ;  to  provide  for  the  management  and  con- 
trol of  the  same;  to  prescribe  certain  rules  and  regula- 
tions for  the  government  of  said  Reformatory;  to  pro- 
vide for  a  superintendent  and  other  employees  to  be  used 
in  said  Reformatory ;  to  provide  for  the  erection  of  cer- 
tain buildings  and  the  purchase  of  other  property  neces- 
sary to  carry  out  the  purposes  of  the  Act ;  to  provide  for 
the  necessary  appropriations  to  carry  out  the  purposes  of 
this  Act  and  for  other  purposes.  It  provides  that  all 
persons  of  the  age  of  sixteen  years  or  under  who  have 
been,  after  the  opening  of  said  Reformatory,  duly  con- 
victed in  any  of  the  courts  of  this  State,  of  any  crime 
against  the  laws  of  this  State,  not  punishable  by  death  or 
imprisonment  for  life,  may,  in  the  discretion  of  the  judge 
having  jurisdiction,  be  committed  to  the  Georgia  State 
Reformatory. 

5.  "An  Act  to  abolish  the  colored  troops  of  the  State 
of  Georgia  from  the  militia  of  the  State,  to  provide  for 
the  discharge  of  colored  troops,  active  and  retired,  and 
for  other  purposes." 

It  simply  abolished  all  colored  troops  then  organized  in 
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the  State  of  Georgia,  and  discharged  the  officers  and  men 
from  the  military  service  of  the  State, 

MICHIGAN. 

1.  "An  Act  to  authorize  the  formation  of  women's 
clubs."  It  allows  them  to  incorporate  and  become  corpo- 
rations. 

2.  "An  Act  to  provide  for  the  paywrent  of  bounties 
for  the  killing  of  English  sparrows."  It  provides  for  the 
payment  of  two  cents  for  delivery  of  each  bird,  and  that 
the  birds  shall  be  burned  after  delivery.  (It  will  be  well 
to  watch  the  result  of  this  legislation.) 

3.  "An  Act  which  declares  that  'all  marriages  here- 
tofore contracted  between  white  persons  and  those  wholly 
or  in  part  of  African  descent,'  to  be  valid  and  effectual  in 
law  for  all  purposes."  (There  is  no  accounting  for  the 
tastes  of  some  people.) 

•  4.  "An  Act  to  provide  for  the  compulsory  education 
of  children,  with  penalty  for  failure  to  comply  with  the 
provisions  of  the  Act." 

With  a  few  exceptions,  it  requires  every  parent,  guar- 
dian or  other  person  in  control  and  charge  of  the  child  or 
children  between  and  including  the  ages  of  seven  and 
fifteen  years,  to  send  such  child  or  children  to  the  public 
schools  during  the  entire  school  year. 

5.  "The  Negotiable  Instruments  Law,  as  recommended 
by  the  American  Bar  Association." 

6.  The  Acts  of  the  Legislature  of  Michigan  contains 
numerous  Acts  for  the  protection  of  fish,  in  the  form  of 
local  laws. 

CONGRESSIONAL  LEGISLATION. 

Some  acts  of  public  and  general  interest  have  been 
passed  by  the  59th  Congress,  at  the  last  session,  of  which 
I  beg  to  communicate  the  following,  to-wit : 
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1.  "An  Act  to  provide  for  the  appropriate  marking  of 
the  graves  of  the  soldiers  and  sailors  of  the  Confederate 
Army  and  Navy,  who  died  in  northern  prisons  and  were 
buried  near  the  prison  where  they  died,  and  for  other 
purposes." 

This  Act  appropriates  two  hundred  thousand  dollars,  or 
so  much  thereof  as  may  be  necessary,  to  carry  into  effect 
the  purpose  indicated,  and  provides  for  the  appointment 
of  a  Commissioner,  by  the  Secretary  of  War,  to  ascertain 
the  location  of  Such  Confederate  graves  not  heretofore 
located,  and  to  compare  the  names  of  those  already  mark- 
ed with  the  registers  in  the  cemeteries  and  correct  the 
same  when  found  necessary,  as  preliminary  to  the  work 
of  marking  the  graves  with  suitable  head  stones.  This 
appointment  has  been  given  to  a  gallant  Confederate  sol- 
dier (Col.  Elliot,  of  South  Carolina),  and  all  of  which  we 
of  the  South,  especially  the  old  Confedrate  Veterans,  duly 
appreciate. 

2.  "An  Act  to  prevent  the  unlawful  wearing  of  the 
badge  or  insignia  of  the  Grand  Army  of  the  Republic,  or 
other  soldier  organization."  This  Act  is  a  good  one,  as 
far  as  it  goes,  but  it  does  not  go  far  enough.  It  should 
have  included  the  badge  of  the  United  Confederate  Vet- 
erans. 

3.  "An  Act,  to  create  a  juvenile  court  in  and  for  the 
District  of  Columbia." 

This  appears  to  be  a  carefully  prepared  Act  of  twenty- 
six  sections,  and  is  clearly  a  movement  in  the  right  direc- 
tion. The  court  is  given,  original  and  exclusive  jurisdic- 
tion of  all  crimes  and  offenses  of  persons  under  seventeen 
years  of  age  hereafter  committed  against  the  United 
States,  not  capital  or  otherwise  infamous,  and  not  pun- 
ishable by  imprisonment  in  the  penitentiary,  committed 
within  the  District  of  Columbia,  except  libel,  conspiracy, 
and  violations  of  the  postofldce  and  pension  laws  of  the 
United  States,  and  also  of  all  offenses  of  persons  under 
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seventeen  years  of  age  hereafter  committed  against  the 
laws,  ordinances,  and  regulations  of  the  District  of  Co- 
lumbia, and  shall  have  power  to  examine  and  commit  or 
hold  to  bail  all  persons  under  seventeen  years  of  age, 
either  for  trial  or  other  examination,  in  all  cases,  whether 
cognizable  therein  or  in  the  supreme  court  of  the  District 
of  Columbia. 

4.  "An  Act  making  it  a  misdemeanor  in  the  District 
of  Columbia  to  abandon  or  willfully  neglect  to  provide  for 
the  support  and  maintenance  by  any  person  of  his  wife 
or  of  his  or  her  minor  children  in  destitute  or  necessitous 
circumstances.". 

Believing  that  there  is  great  need  in  Alabama  for  some 
such  legislation  and  desiring  to  bring  the  same  to  the 
attention  of  the  Bar  of  the  State,  I  give  this  Act  in  full, 
which  is  as  follows,  to- wit: 

"Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  and  Congress  as- 
sembled, that  any  person  in  the  District  of  Columbia  who 
shall,  without  just  cause,  or  any  person  who  shall,  for  the 
support  ^nd  maintenance  of  his  wife  in  destitute  or  neces- 
sitous circumstances,  or  any  person  who  shall,  without 
just  excuse,  desert  or  willfully  neglect  or  refuse  to  pro- 
vide for  the  maintenance  of  his  or  her  minor  children 
under  the  age  of  sixteen  years  in  necessitous  or  destitute 
circumstances,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  a  fine  of 
not  more  than  five  hundred  dollars  or  by  imprisonment 
in  the  work  house  of  the  District  of  Columbia  at  hard 
labor  for  not  more  than  twelve  months,  or  by  such  fine 
and  imprisonment;  and  should  a  fine  be  imposed  it  may 
be  directed  by  the  court  to  be  paid  in  whole  or  i;i  part 
to  the  wife  or  to  the  guardian  or  custodian  of  the  minor 
child  or  children :  Provided,  that  before  the  trial,  with 
the  consent  of  the  defendant,  or  after  conviction,  instead 
of  imposing  the  punishment  hereinbefore  provided,  or 
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in  addition  thereto,  the  court  in  its  discretion,  having 
regfard  to  the  circumstances  and  to  the  power  to  tnak^  kn 
order,  which  shall  be  subject  to  change  by  it  from  time 
to  time  as  circumstances  mliy  require,  directing  the  de- 
fendant to  pay  a  certain  sum  weekly  for  the  space  of  one 
year  to  the  wife,  or  to  the  guardian  or  custodian  of  the 
minor  child  or  children,  or  to  an  organization  or  indi- 
vidual approved  by  the  court  as  trustee,  and  to  release 
the  defendant  from  custody  or  probation  for  the  sjp^^  of 
one  year  upon  his  or  her  entering  into  a  recognizance, 
with  or  without  sureties,  in  such  sum  as  the  court  toay 
direct.  The  condition  of  the  personal  appearance  In  court 
whenever  ordered  to  do  so  within  the  year,  and  stoill 
further  comply  with  the  terms  of  the  order  and  of  any 
subsequent  modification  thereof,  then  the  recognizance 
shall  be  void,  otherwise  of  full  force  and  effect. 

If  the  court  be  satisfifed  by  information  and  due  proof, 
under  oath,  that  at  any  time  during  the  year  the  de- 
fendant has  violated  the  terms  of  such  order.  It  may 
forthwith  proceed  with  the  trial  of  the  defendant  under 
the  original  charge,  or  sentence  him  under  the  oWginal 
conviction,  or  enforce  the  original  sentence,  as  the  clise 
may  be.  In  case  of  forfeiture  of  a  recognizance  and  en- 
forctetnent  thereof  by  execution,  the  sum  recovered  may, 
in  the  discretion  of  the  court,  be  paid  in  whole  or  in 
part  to  the  wife,  or  to  the  guardian  or  cusftodian  of  the 
minor  child  or  children. 

Sec.  2.  That  no  other  evidence  shall  be  required  to 
prove  nmrriage  of  such  husband  and  wife,  or  that  sudi 
person  is  the  lawful  father  or  mother  of  such  chilfl  OT 
childrisn,  than  is  or  shall  be  required  to  prove  such  tacts 
in  a  civil  action.  In  all  prosecution  under  this  Act  'krty 
existing  provisidns  of  law  prohibiting  the  disclosure  of 
confidential  communications  between  husoand  tind  Witte 
shall  not  apply,  and  both  husband  and  wife  shall  be  com- 
petent and  compellable  witnesses  tb  tfestify  tb  any  MA 


Digitized  by  VjOOQ  iC 


PRESIDENT'S    ADDRESS  85 

all  relevant  matters,  including  the  fact  of  such  marriage 
and  the  parentage  of  such  child  or  children.  Proof  of 
the  desertion  of  such  wife,  child,  or  children  in  destitute 
or  necessitous  circumstances  or  of  neglect  to  furnish 
such  wife,  child,  or  children  necessary  and  proper  food, 
clothing,,  or  shelter  is  prima  facie  evidence  that  such 
desertion  or  neglect  is  willful. 

Sec,  3.  That  it  shall  be  the  duty  of  the  superintendent 
in  charge  of  the  work  house  of  the  District  of  Columbia 
in  which  any  person  is  confined  on  account  of  a  sentence 
under  the.  law  to  pay,  out  of  any  funds  available,  over  to 
the  wife  or  to  the  guardian  or  custodian  of  his  or  her 
minor  child  or  children,  or  to  an  organization  or  indi- 
vidual approved  by  the  court  as  trustee,  at  the  end  of 
each  week,  for  the  support  of  such  wife,  child,  or  chil- 
dren a  sum  equal  to  fifty  cents  for  each  day's  hard  labor 
performed  by  ^aid  person  so  confined." 

Approved  March  23,  1906. 

*  5.  "Aa  Act  to  provide  for  the  organization  of  the  con- 
sular service  of  the  United  States." 

Under  the  provision  of  this  Act  Consuls  are  divided 
into  nine  classes,  and  their  salaries  fixed  from  one  to 
five  thousand  dollars.  The  Consuls  General  are  divided 
into  seven  classes  with  salaries  ranging  from  three  to 
twelve  thousand  dollars.  The  Act  more  clearly  defines 
and  regulates  the  duties  of  the  Consular  department  than 
has  heretofore  been  done. 

6.  "An  Act  granting  authority  to  the  Secretary  of 
the  Navy,  in  his  discretion,  to  dismiss  midshipmen  from 
the  United  States  Naval  Academy  and  regulating  the  pro- 
cedure and  punishment  in  trials  for  hazing  at  the  said 
Academy." 

While  from  the  caption  of  this  Act,  it  would  appear 
that  too  great  power  is  lodged  in  the  Secretary  of  the 
Navy,  yet  the  body  of  the  Act  requires  that  this  p6wer 


Digitized  by  VjOOQ  iC 


86  ALABAMA    STATE    BAR    ASSOCIATION 

can  be  exercised  only  on  the  application  of  the  Superin- 
tendent of  the  Academy  and  with  the  written  approval  of 
the  President.    Thus  guarded,  it  may  work  well. 

7.  "An  Act  making  appropriations  for  the  payment  of 
invalid  and  other  pensions  of  the  United  States,  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
seveny.  and  for  other  purposes." 

This  Act  appropriates  one  hundred  and  thirty-nine  mil- 
lion dollars  for  pensions,  and  the  following  amounts  for 
expenses  incident  to  paying  out  the  same,  to-wit : 

For  salaries  of  eighteen  agents  for  the  payment  of 
pensions,  at  four  thousand  dollars  each,  seventy-two 
thousand  dollars.  For  clerk  hire,  and  other  services,  four 
l)undred  and  thirty-five  thousand  dollars :  Provided,  that 
the  amount  of  clerk  hire,  and  other  services,  for  each 
agency  shall  be  apportioned  as  nearly  as  practicable  in 
proportion  to  the  number  of  pensioners  paid  at  each 
agency,  and  the  salaries  paid  shall  be  subject  to  the  ap- 
proval of  the  Secretary  of  the  Navy. 

For  rents.  New  York,  four  thousand  five  hundred  dol- 
lars; Washington,  two  thousand  five  hundred  dollars;  in 
all,  seven  thousand  dollars. 

For  stationery,  fuel,  lights  and  other  necessary  ex- 
penses, thirty  thousand  dollars. 

For  examination  and  inspection  of  pension  agencies, 
as  provided  for  by  the  final  provision  of  the  Act  of  Au- 
gust eighth,  eighteen  hundred  and  eighty-two,  amending 
section  forty-seven  hundred  and  sixty-six,  Revised  Stat- 
utes, one  thousand  five  hundred  dollars. 

The  Act  further  provides,  "That  the  age  of  sixty-two 
years  and  over  shall  be  considered  a  permanent,  specific 
disability  within  the  meaning  of  the  pension  laws." 

Surely  the  Congress  must  have  become  "Oslerized"  in 
its  opinion,  or  else  the  Confederate  Veteran  is  better 
preserved  than  those  who  wore  the  blue.  Attend  a  Con- 
federate Reunion,  and  FU  show  you  many  long  pasb  sixty- 
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two  years  of  age,  that  are  yet  able  to  earn  an  honest  liv- 
ing. 

8.  ''An  Act  making  additional  appropriations  for  the 
public  service  on  account  of  the  earthquake  and  attend- 
ing conflagration,  on  the  Pacific  Coast." 

It  makes  a  special  increased  appropriation  of  one  hun- 
dred thousand  dollars  to  the  Navy  Department,  and  one 
of  seventy-thousand,  to  the  Postal  Service. 

9.  An  Act  providing  for  compulsory  education  in  the 
District  of  Columbia.  It  requires  all  children  in  the  Dis- 
trict of  Columbia,  between  the  ages  of  eight  and  fourteen 
years,  to  attend  some  school,  during  the  period  of  each 
year  the  public  schools  in  the  District  are  in  session.  It 
provides  a  penalty  for  both  parents  and  children,  who  fail 
to  comply  with  the  law. 

10.  An  Act  relating  to  liability  of  common  carriers  in 
the  District  of  Columbia  and  Territories  and  common  car- 
riers engaged  in  commerce  between  the  States  and  be- 
tween the  States  and  foreign  nations  to  their  employers. 
It  establishes  the  doctrine  of  comparative  negligence,  and 
leaves  all  questions  of  negligence  and  contributory  negli- 
gence entirely  to  the  jury. 

11.  An  Act  to  amend  section  sixty-four  of  the  Bank- 
ruptcy Act,  and  reads  as  follows : 

"Fourth.  Wages  due  to  workmen,  clerks,  traveling  or 
city  salesmen,  or  servants  which  have  been  earned  within 
three  months  before  the  date  of  commencement  of  pro- 
ceedings, not  to  exceed  three  hundred  dollars  to  each 
claimant." 

12.  An  Act  to  amend  section  fifty-two  hundred.  Re- 
vised Statutes  of  the  United  States,  relating  to  national 
banks.  It  allows  national  banks  to  lend  to  one  person  one- 
tenth  of  its  surplus  fund,  in  addition  to  one-tenth  oi  the 
capital  stock. 

13.  An  Act  to  enable  the  people  of  Oklahoma  and  of 
the  Indian  Territory  to  form  a  constitution  and  State 
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Goverxunent  aad  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  States;  and  to  enable  the  peo- 
ple of  New  Mexico  and  of  Arizona  to  form  a  constitu- 
tion and  State  Government  and  be  admitted  to  the  Union 
on  an  equal  footing  with  the  original  States. 

This  in  effect  provides  for  one  other  State — Okla- 
homa— and  allows  the  people  of  Arizona  and  New  Mexico 
to  vote  separately  as  to  whether  or  not  they  desire  to 
form  one  State. 

Just  before  the  adjournment  of  Congress,  last  week, 
a  number  of  very  important  bills  were  passed  which  I 
have  been  unable  to  examine;  but  among  which  I  note 
the  following: 

The  Railroad  Rate  Bill,  consideration  of  which  was 
begun  with  the  session  and  continued  throughout. 

The  Pure  Food  enactment  and  the  Meat  Inspection  Pro- 
vision are,  also,  important  changes  in  the  Federal  atti- 
tude toward  both  the  producer  and  consumer  of  the 
country. 

The  immunity  of  witnesses  from  prosecution  who  give 
testimony  before  Government  tribunals,  was  made  the 
subject  of  an  enactment  which  clearly  states  when  such 
immunity  obtains  and  when  otherwise. 

A  bill  removing  the  internal  revenue  on  denatured  alco- 
hol, also  was  passed. 

The  type  of  the  Panama  Canal  was  fixed,  thus  settling 
a  question  which  has  perplexed  both  the  professional  and 
lay  mind.  The  President  is  to  build  a  lock  level  canal, 
and  a  total  of  $39,000,000  for  the  year  was  accorded  to 
him  for  that  purpose.  It  was  required  that  material  for 
the  canal  should  be  of  American  manufacture  unless  the 
President  found  the  price  excessive,  in  which  case  au- 
thority was  given  to  him  to  buy  abroad. 

Congress  gave  great  care  to  the  draft  of  a  bill  intended 
to  preserve  the  scenic  beauty  of  Niagara  Falls,  and  the 
measure  was  passed. 


Digitized  by  VjOOQ  iC 


PRESIDENTS    ADDRESS  89 

The  tariff  to  be  collected  by  the  Philippine  Government 
on  goods  entering  the  island  trade  was  revised. 

The  government  will  participate  in  the  Jamestown 
Tercentennial  Exposition,  and  an  appropriation  of  $1,- 
325,000  out  of  the  Federal  Treasury  was  authorized  for 
that  event. 

Speedy  appropriations  for  the  San  Francisco  sufferers 
resulted  from  requests  by  the  President.  Two  and  a  half 
millions  were  donated  directly,  and  supplies  from  the 
stores  of  the  government  nearly  equaled  that  amount  in 
value. 

Private  pension  legislation  for  the  benefit  of  the  old 
soldier  who  is  unable  to  receive  a  pension  under  the 
statute  laws,  kept  up  its  usual  heavy  pace. 

CASES  OF  INTEREST. 

I  note  the  following  cases  of  interest,  recently  decided, 
to- wit : 

1.  Disorderly  House.  The  Supreme  Court  of  New 
Jersey  declares  that  those  who  maintain  a  place  where 
usurious  rates  of  interest  are  taken,  and  where  the  stat- 
utes prohibiting  usurious  interest  are  habitually  violated, 
are  indicatable  for  keeping  a  disorderly  house.  State  v. 
Dimant,  62  Atl.  286. 

2.  Intoxicating  Patent  Medicines.  Under  the  North 
Dakota  prohibitory  liquor  law  it  is  held  in  State  v.  Wil- 
liams, 104  N.  W.  546,  that  a  sale  of  a  patent  or  proprie- 
tary medicine,  containing  alcohol,  is  not  necessarily  a 
violation  of  the  law,  though  not  made  by  a  licensed  phar- 
macist, and  that  whether  such  a  sale  constituted  a  viola- 
tion of  law  depended  upon  whether  the  preparation  was 
sold  as  a  medicine  or  for  use  as  a  beverage  which  was  a 
question  for  the  jury. 

3.  Accident  Insurer's  Liability  for  Death  Caused  by 
Gas.    Au  accident  insurance  policy,  providing  that  the 
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insurance  shall  not  cover  death  resulting  wholly  or  partly, 
directly  or  indirectly,  from  any  gas  or  vapor  is  construed 
in  Travelers  Ins.  Co.  v.  Ayers,  75  N.  E.  506,  as  not  ex- 
empting the  company  from  liability  for  death  caused  by 
an  unconscious  and  involuntary  inhalation  of  gas.  It 
is  to  be  noted  that  the  wording  of  this  policy  differs 
somewhat  from  that  of  those  similarly  construed  in 
Paul  V.  Travelers  Ins.  Co.,  112  N.  Y.  472,  20  N.  E.  847, 
and  Healy  v.  Mutual  Accident  Assn.  138  111.  556,  N.  E. 
52,  and  other  later  cases  following  the  New  York  case. 

4.  Mental  Anguish  from  Delayed  Telegram.  In  Dayvis 
V.  Western  Union  Telegraph  Co.,  51  S.  E.  898,  the  Su- 
preme Court  of  North  Carolina  delivers  a  holding  which 
seems  to  extend  in  some  degree  the  rule,  hitherto  recog- 
nized in  North  Carolina,  that  for  a  negligent  failure  to 
deliver  a  telegram,  there  may  be  a  recovery  of  damages 
based  on  mental  anguish,  though  no  physical  injuries  have 
resulted.  It  is  determined  in  this  case  that  where  plain- 
tiif *s  wife  missed  a  certain  train,  on  which  her  husband 
expected  her  to  arrive,  and  sent  a  message  stating  that 
she  had  missed  the  train  and  would  arrive  the  next  day, 
informing  the  operator  at  the  time  that  she  and  her  two 
children  had  missed  their  train  and  that  her  husband 
was  to  meet  her,  and  would  be  worried  unless  he  got  the 
message,  there  was  sufficient  support  for  a  claim  of  men- 
tal anguish  on  the  part  of  the  husband,  and  sufficient 
notice  to  the  Telegraph  Company  that,  if  the  messi^ 
was  not  delivered  and  the  husband. was  left  in  ignorance 
of  the  condition  and  whereabouts  of  his  childre^,  it  might 
result  in  actionable  suffering  and  mental  anguish.  Jus- 
tice Brown  dissented  on  the  ground  that  the  message 
was  not  of  such  a  nature  that  its  delay  could  produce 
mental  anguish,  and  draws  a  distinction  between  anguish 
and  anxiety. 

5.  Preference  to  Debts  Due  State.  A  case  illustrating 
the  departure  in  this  country,  from  the  rule  according  to 
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debts  due  the  government  a  prerogative  right  to  priority 
in  England  is  State  v.  Williams,  61  Atl.  297,  where  it  is 
determined  that  the  State  has  no  right  to  preference  over 
oth€r  creditors  of  an  insolvent  corporation,  where  it  has 
a  simple  contract  claim,  and  no  steps  to  enforce  it  are 
taken  until  after  appointment  of  a  receiver  for  the  cor- 
poration. 

6.  Binding  Instruction  in  Homicide  Cases.  In  Com- 
monwealth V.  Fellows  61  Atl.  922,  the  Supreme  Court 
of  Pennsylvania  holds  that  an  instruction  in  a  homicide 
case  that  the  court  does  not  deem  it  necessary  to  define 
murder  in  the  second  degree  or  manslaughter,  for  the 
reason  that  there  are  no  elements  of  manslaughter  or 
murder  in  the  second  degree  in  the  case,  but  that  the  de- 
fendant is  guilty  in  the  first  degree  or  not  guilty  at  all, 
is  reversible  error,  because  interferring  with  the  statu- 
tory right  of  the  jury  on  a  conviction  of  murder  to  de- 
termine the  degree  of  the  crime. 

7.  Right  of  Bankrupt  to  Life  Insurance  Policy.  A 
section  of  the  bankruptcy  act,  which  has  given  rise  to 
somewhat  different  views  in  different  federal  courts  is 
treated  of  in  Van  Kirk  v.  Vermont  Slate  Co.,  140  Fed. 
38  Bankr.  Act,  P.  70a  (U.  S.  Comp.  St.  1901,  p.  3451), 
giving  to  a  bankrupt  the  right  to  retain  a  life  insurance 
policy  having  a  cash  surrender  value,  by  paying  such 
value  to  the  trustee,  is  there  construed  as  not  affected  by 
the  death  of  the  bankrupt  after  adjudication.  This  sec- 
tion is  also  held  to  refer  only  to  policies  which  by  their 
express  provisions  give  the  bankrupt  the  right  to  receive 
a  rixed  or  ascertainable  sum  therefor,  so  that  policies  giv- 
ing no  such  contract  right  pass  to  the  trustee  as  assets 
of  the  estate. 

8.  Civil  Liability  of  Inferior  Judicial  Officer.  Rush 
V.  Buckley,  61  Atl.  774,  indicates  an  at  least  partial  ex- 
tension to  inferior  judicial  ofl[icers  of  the  established  rule 
that  judges  of  courts  of  superior  jurisdiction  are  not 
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liable  in  civil  damages  for  their  judicial  acts,  even  wher^ 
such  acts  are  in  excess  of  their  jurisdiction.  Whether 
this  immunity  is  equally  applicable  to  a  judgs  of  an 
inferior  court  or  to  a  magistrate  of  limited  jurisdtetioii 
is  a  question  as  to  which  the  authorities  are  not  uniform, 
but  the  court  concludes  that  the  tendency  of  recent  de- 
cision is  towards  the  holding  that  where  a  judge  of  an 
inferior  court  or  a  magistrate  is  invested  by  law  with 
jurisdiction  over  the  general  subject-matter  of  an  alleged 
offense — that  is,  has  the  power  to  hear  and  determine 
cases  of  the  general  class  to  which  the  proceeding  in 
question  belongs — and  decides,  although  erroneously, 
that  he  has  jurisdiction  of  a  particular  offense,  of  which 
complaint  is  made  to  him,  or  that  the  facts  charged  in 
the  complaint  constitute  an  offense,  and  acts  accordingly, 
in  entire  good  faith,  such  erroneous  decision  is  ^  judicial 
one,  for  which  he  is  not  liable  in  damages. 

9.  Legitimacy  of  Children  of  Slaves.  An  unfortunate, 
but  apparently  unavoidable,  determination  as  to  the  legi- 
timacy of  children  born  of  slave  parents  prior  to  the 
war,  is  contained  in  Johnson  v.  Shepard,  39  South.  223, 
where  it  is  held  that  a  child  born  of  slave  parents,  who 
cohabitated  before  the  war,  when  they  were  incapable 
of  contracting  marriage,  is  illegitimate,  so  that  a  legiti- 
mate half-brother,  born  after  the  war,  cannot  inherit 
from  him. 

10.  Preventing  Speculating  in  Theatre  Tickets.  The 
New  York  Court  of  Appeals,  in  CoUister  v.  Ha3rman,  76 
N.  E.  20,  holds  that  the  owner  of  a  theatre  has  a  right  to 
insert  in  the  tickets  issued  by  him  a  provision  that  they 
will  not  be  recognized  or  accepted  if  purchased  on  the 
sidewalk  from  a  ticket  speculator.  The  owner  of  a 
treatre  ow;es  no  duty  whatever  to  the  public,  and  can 
impose  any  conditions  that  he  chooses  upon  admission  to 
the  theatre,  which  conditions  will  be  binding  upon  the 
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oHginal  holder  or  isiny  subsequent  purchaser  of  the  ticket 
tvith  notice. 

11.  Prohibiting  Use  of  Flag  for  Advertising  Purposes. 
In  ttalter  v.  State,  105  N.  W.  298,  the  Supreme  Court  of 
Nebraska  takes  issue  with  the  courts  of  both  Illinois  and 
New  Ydrk  in  their  recent  holdings  in  Ruhstrat  v.  People, 
57  N.  E.  41,  and  People  ex  rel.  McPike  v  .Van  DeVarr, 
70  N.  E.  965,  that  the  statutes  prohibiting  the  use  of  the 
national  flag  for  advertising  purposes  are  unconstitu- 
tional. The  Nebraska  court  is  of  the  opinion  that  the 
right  to  advertise  whiskey,  beer,  tobacco,  etc.,  by  use  of 
the  national  flag,  is  not  the  subject  of  an  express  or  im- 
plied constitutional  grant,  so  that  it  may  be  properly 
ti&ken  aWay  by  the  State  in  the  exercise  of  its  police  power. 

12.  Licensed  and  Transient  Merchants.  Code  Iowa,  P. 
700,  j?Iving  cities  and  towns  power  to  define  lay  ordinance 
who  shall  be  considered  transient  merchants,  is  construed 
in  State  ex  rel.  Town  of  Segourney  v.  Nelson,  105  N.  W. 
327,  as  only  giving  the  town  authority  to  determine  what 
merchants  shall  be  considered  as  transient,  and  not  as 
empowering  it  to  declare  persons  to  be  merchants  who 
by  universal  acceptance  in  the  business  world  are  not 
such.  Consequently  it  is  held  that  one  employed  as  a 
traveling  salesman,  who  received  a  stated  salary  and 
expenses  and  displayed  samples  and  solicited  orders  from 
the  customers,  which  he  sent  to  his  employers,  was  not 
a  transient  merchant  within  a  city  ordinance  requiring  a 
transient  merchant  to  take  out  license. 

15.  Chictigo  Drainage  Case.  The  Chicago  Drainage 
Case,  oflicially  known  as  State  of  Missouri  v.  State  of 
IlHftois,  and  which  was  decided  on  demurrer  in  21  Sup. 
Ct.  331,  has  been  finally  determined,  the  opinion  appear- 
ing in  26  Sup.  Ct.  268,  where  it  is  held  that  the  State  of 
Illinois  and  the  sanitary  district  of  Chicago  cannot  be 
enjoined  from  discharging  sewage  into  the  Mississippi 
tiver,  mixed  with  a  large  volume  of  pure  water  from 
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Lake  Michigan.  The  evidence  relied  upon  to  show  that 
the  drainage  poisoned  the  water,  while  it  disclosed  an 
increase  in  the  deaths  from  typhoid  fever  in  St.  Louis, 
left  it  doubtful  whether  the  typhoid  bacillus  could  or 
did  survive  the  journey  and  reach  the  intake  of  St.  Louis 
in  the  Mississippi  river;  also  showed  other  possible 
sources  of  infection  in  the  discharge  of  sewage  above 
the  St.  Louis  intake  from  other  towns  and  cities,  some 
of  which  were  situated  in  Missouri. 

14.  Divorce  Proceedings  Against  Non-resident.  A 
case  which  seems  to  have  caused  more  general  anxiety  and 
mental  unrest  than  any  case  recently  passed  upon  is  that 
of  Haddock  v.  Haddock,  26  Sup.  Ct.  525.  A  majority 
of  the  court  there  declared  that  the  fact  that  one  party 
to  a  marriage  has  a  domicile  within  a  State  does  not  give 
the  courts  of  that  State  jurisdiction  to  render  a  decree 
of  divorce  enforceable  in  all  the  other  States,  where  the 
non-resident  did  not  appear  and  was  only  constructively 
served  with  notice  of  the  pendency  of  the  action.  It  is, 
of  course,  obvious  that  the  effect  of  this  holding  is  very 
far-reaching,  and  that  it  is  fraught  with  rather  serious 
consequences  to  a  great  many  who  have  hitherto  regarded 
their  marital  ties  as  being  legally  dissolved.  Justices 
Holmes,  Harlan,  Brewer,  and  Brown  dissented. 

A  survey  of  recent  legislation  leads,  with  most  com- 
mentators, to  a  lament  over  its  faults  and  deficiencies, 
and  to  the  utterance  of  a  note  of  warning,  over  the  evils 
that  loom  up  as  sure  to  come,  unless  its  present  tenden- 
cies are  checked.  It  has  been  the  custom  of  writers,  both 
those  of  our  own  profession  and  those  who  were  students 
of  politics,  to  dwell  so  exclusively  upon  the  short-comings 
and  failings  of  our  system  of  legislation  that  they  have 
lost  sight  of  much  there  is  in  it  that  is  useful  and  good. 
The  defects  are  palpable.  They  are,  chiefly,  over-legisla- 
tion. Not  only  in  the  endless  multiplication  of  laws,  un- 
til what  all  are  assumed  to  know  no  one  actuaJJy  knows ; 
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but,  also,  in  the  excessive  extention  of  State  Supervision, 
transferring  to  the  government  that  which  can  better  be 
done  by  private  agency ;  in  controlling  individual  action ; 
in  meddlesome  legislation;  in  class  legislation,  calculated 
to  favor  idleness  and  incapacity  at  the  expense  of  indus- 
try and  ability,  and  in  most  of  that  which  goes  under  the 
vague  appellation  of  Socialism. 

It  is  also  urged  against  our  legislation — and  truly — 
that  it  is  hasty  legislation,  not  properly  considered,  and 
is  the  offspring  of  that  school  of  politicians  who  never 
look  beyond  proximate  causes  and  effects;  that  it  is 
framed  to  meet  the  supposed  needs  of  the  hour,  without 
any  comprehensive  view  as  to  the  ultimate  effects,  and 
is  rude  and  unscientific.  Most  of  our  bad  laws  will  be 
found  to  fall  under  one  or  the  other  of  these  two  divis- 
ions. Great  complaint  is  also  brought  against  our  legis- 
lation, based  on  the  charge  that  it  is  dictated  by  party 
management,  the  result  of  mere  puppet  action,  controlled 
by  known  but  unseen  wires,  but  this  influence  seldom 
affects  the  character  of  our  general  laws.  It  is  directed 
rather  toward  the  confirmation  of  appointments,  the 
making  of  appropriations,  creating  useless  offices  or  the 
distribution  of  public  revenue  so  as  best  to  strengthen 
party  supremacy. 

Obedience  to  that  opinion  is  the  condition  upon  which 
the  party-leader  holds  his  place. 

Hence,  so  far  as  interference  by  the  political  manager 
goes,  legislation,  as  respects  general  laws,  almost  invaria- 
bly reflects  correctly  what  the  prevailing  party  as  a 
whole  unmistakably  demands,  or  if  the  demand  comes 
from  th^  whole  community,  irrespective  of  party,  none 
are  more  careful  to  comply  with  that  demand  than  those 
whose  retention  of  place  depends,  ultimately,  upon  the 
voters  at  the  polls*  The  public  therefore  remain  respon- 
sible for  the  character  of  our  general  laws  which  still  re- 
flect, the  wishes  and  opinions  of  the  majority,  without 
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any  effective  interference  from  the  mere  political  man- 
ager. 

The  sinister  influence  of  the  political  "boss" — so  called 
— is  still,  however,  a  controlling  force  in  the  selection 
of  candidates,  and  hence  a  tendency  towards  the  enact- 
ment of  primary  laws,  and  as  against  the  other  evils  of 
the  multiplication  of  laws  and  hasty  legislation,  the  ex- 
pedient of  biennial  and  in  some  instances  quadrennial  ses- 
sions, and  the  extension  of  the  referendum  as  a  check 
upon  the  Legislature,  have  been  adopted  as  the  most 
effective  remedies.  All  of  these  means  for  the  repres- 
sion of  manifest  evils  are,  to  a  greater  or  less  extent, 
effective.  And  our  own  effort  in  Alabama  with  quad- 
rennial sessions,  should  be  given  a  fair  trial. 

But  the  real  causes  of  those  characteristics  which  we 
blame  in  our  laws  lie  beyond  the  reach  of  such  artificial 
modes  of  correction. 

They  are  found  in  our  own  natural  character  and  in 
the  stage  of  social  development  we  have  reached.     We 
feel,  in  a  form  modified  by  the  peculiarities  of  our  situa-  ' 
tion  and  circumstances,  the  influence  of  a  wave  of  so- 
called  socialism  that  is  passing  over  the  civilized  world. 

It  is  absolutely  inevitable  that  it  should  find  expres- 
sion in  our  laws,  because  the  laws  reflect  the  prevailing 
convictions  and  desires  of  the  communities  to  which  they 
apply.  Nor  is  this  fact  due  to  any  preponderating  in- 
fluence of  the  ignorant  and  uneducated,  directly  or  indi- 
rectly, upon  our  law-makers.  The  spirit  of  socialism  is 
one  that  is  created  and  fostered  as  much  or  more,  from 
above  as  below.  It  springs,  primarily,  from  the  en- 
largement of  the  sympathies,  the  increased  desire  to  re- 
lieve suffering  and  want,  the  benevolence,  the  altruistic 
spirit  that  evolution  and  modem  conditions  have  de- 
veloped among  the  ever  increasing  class  of  the  well-to-do, 
in  an  age  of  increasing  wealth  and  prosperity. 

The  exponents  of  the  extreme  doctrines  of  socialism 
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are  found,  not  among  toiling  masses,  but  among  au- 
thors and  students  and  theorists.  The  preachers  of  the 
doctrine  of  discontent  may  be  met  among  the  educated, 
the  intelligent  and  well-intentioned,  quite  as  often  as 
among  the  self-seekers  and  the  demagogues.  Hence  the 
laws  that  unduly  extend  the  power  of  the  State;  that 
viciously  restrict  individual  action;  that  meddle  only  to 
mar,  are  quite  as  often  the  result  of  educated  as  of  un- 
educated ignorance. 

The  class-legislation  that  is  intended  to  control  sup- 
posed privileges,  but  which,  actually,  confers  more  op- 
pressive privileges  upon  the  class  it  seeks  to  relieve,  takes 
its  origin  less  frequently  from  the  direct  efforts  of  those 
who  are  expected  to  benefit  by  it,  than  from  the  zeal  of 
others  who  have  persuaded  themselves  that  the  with- 
holding of  the  supposed  benefit, is  the  withholding  of  a 
right. 

We  must  accept  the  fact,  then,  that  if  our  laws  are 
mistaken,  or  defective,  or  unwise  in  some  of  their  con- 
spicuous general  tendencies,  it  is  because  public  opinion, 
formed  by  discussion,  made  up  of  a  thousand  influences 
and  counter  influences,  is  itself  at  fault  in  dealing  with 
the  problems  it  has  to  solve;  it  is  because  the  resultant 
that  determines  its  drift  tends  to  give  it  wrong  direc- 
tion, and  we  must  look  only  to  the  gradual  change  which 
continued  discussion  and  experience,  the  great  silent 
teacher,  will  bring  about,  to  correct  its  cause  and  avoid 
the  evils  of  which  we  are  now  conscious  and  against 
which  we  sound  a  warning.  And  as  to  the  complaint 
against  our  legislation  that  it  is  made  to  meet  present 
needs  with  too  little  appreciation  of  all  its  consequences, 
that  it  is  not  framed  on  scientific  principles  or  as  the  re- 
sult of  expert  study;:  while  it  may  be,  and  indeed  is  often 
defective;  while  it  is  the  very  object  of  this  Association 
to  correct  and  improve  it  in  those  respects  in  which  our 
profession  and  experience  enable  us  to  speak  with   au- 
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thority,  yet  legislation  to  meet  the  mischief  of  today, 
to  correct  evil  as  it  arises,  is  the  very  genius  and  spirit 
of  the  law-making  of  the  English-speaking  people. 
Blackstone's  elementary  rule  of  statutary  interpretation 
recognizes  this  when  it  instructs  us,  first  to  consider  the 
mischief  and  then  the  remedy  which  the  law  was  intended 
to  apply.  It  is  the  instinct  of  our  blood,  to  which  we 
largely  owe  the  preservations  of  our  institutions  and  our 
form  of  government,  to  deal  with  facts  and  not  theo- 
ries,— ^not  to  wander  from  the  case  at  hand,  to  do  the  best 
we  can  for  the  present  and  not  attemt  to  closely  to  an- 
ticipate the  uncertainties  of  the  future,  and  the  result  is 
our  justification.  This  policy  may  lead  to  many  errors, 
but  under  no  system  are  errors,  on  the  whole,  more  sure 
to  be  corrected.  Too  many  laws  are  a  bad  thing,  im- 
practicable laws  are  a  bad  thing,  mistaken  and  foolish 
laws  are  a  bad  thing.  But  when  laws  which  for  any  of 
these  reasons  are  bad,  creep  into  our  statute  books,  some 
become  obsolete  and  are  swept  away  by  the  periodic  re- 
vision that  necessity  imposes,  some  are  corrected  by  the 
same  means  and  others  are  repealed  or  amended,  when 
the  occasion  for  so  doing  becomes  apparent.  Some  have 
adduced  as  an  example  of  the  weakness  and  inadequacy 
of  our  legislative  system,  its  alleged  failure  and  helpless- 
ness in  dealing  with  the  intricate  subject  of  taxation, — 
due,  they  contend,  to  the  want  of  legislators  properly  in- 
structed in  the  weighty  business  of  legislation,  and  the 
absence  of  any  serious  inquiry  into  the  real  nature  of 
the  difficulty  with  the  view  of  establishing  legislation 
upon  a  more  enlightened  basis  in  accordance  with  the 
principles  of  human  nature  and  the  teaching  of  economic 
science. 

But  where  are  we  to  find  a  scientifically  instructed  body 
of  legislators?  It  could  not  be  composed  of  selected  and 
accomplished 'theorists.  They  never  agree  in  their  vmir 
ings:  they  would  never  agree  in  the  work  of  practical 
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legislation.  As  it  is,  we  have  men  who  fairly  represent 
the  average  sense  of  the  community.  They  have  the 
benefit  of  all  the  views  that  can  be  urged,  scientific  and 
unscientific.  They  deal  as  best  they  can,  with  the  con- 
crete problem  of  raising  a  yearly  revenue.  Experience 
teaches  that  some  things  are  practicable  and  other  are 
not,  and  out  of  numberless  trials  and  numberless  mis- 
takes, the  result  is  that  what  is  just  and  practicable  is 
ascertained,  here  one  measure  and  there  another  which  » 
is  productive  of  revenue  without  imposing  unjust  and 
unequal  burdens,  and  I  venture  to  affirm  that,  as  a  final 
result,  the  system  of  taxation,  which  is  in  the  course  of 
evolution  and  may  be  gathered  from  the  laws  of  all  our 
States,  taken  as  a  whole,  with  all  its  errors  and  all  its 
deficiencies,  is  slowly  advancing  toward  greater  efficiency 
and  better  results,  and  promises  to  reach  at  last,  a  solu- 
tion of  that  most  difficult  of  all  economic  problems — ^the 
equitable  collection  of  the  revenues  necessary  to  the  sup- 
port of  the  State.  And  what  is  true  of  this  subject  is 
true  of  others.  Much  of  our  legislation  is  already  ad- 
mirable. The  noble  provisions  of  education,  the  laws 
for  the  preservation  of  public  health,  the  laws  in  the 
interest  of  decency  and  morality,  those  for  the  repres- 
sion of  crime  and  the  reform  of  the  criminal,  for  the  re- 
lief of  the  helpless  and  the  beneficient  work  of  charity, 
form  a  body  of  legislative  enactment  worthy  of  the 
highest  civilization  and  the  mark  of  an  enlightened  peo- 
ple. It  could  not  have  emanated  from  legislators  who 
as  a  whole,  were  not  faithful,  able  and  animated  by 
genuine  zeal  for  public. good.  There  is  nothing  more 
injurious  to  the  public  service  or  a  proper  regard  for  the 
duties  of  citizenship  than  the  constant  and  indiscrimi- 
nate depreciation  of  those  who,  as  legislators  or  in  other 
capacities)  hold  public  office;  ^  . 

It  confounds  the  good  with  the  bad.     It  crises  to  be 
salutary    criticism  because  just  criticism  is  constantly 
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mingled  with  calumny.  It  discourages  honesty  and  fidel- 
ity, because  honesty  and  fidelity  are  not  distinguished  in 
the  general  condemnation,  from  dishonesty  and  corrup- 
tion. And  when  there  is  much  that  is  good  in  our  laws, 
it  is  a  perfect  assurance  that  they  can^be  made  better, 
not  by  revolutionary  methods — not  by  rashly  tampering 
with  the  constitutions  that  are  the  foundations  upon 
which  our  system  of  government  rests,  but  of  removing 
the  particular  evil  that  can  be  reached  by  statutory 
amendment,  by  improving  what  is  practicable  to  improve, 
by  confining  ourselves  to  definite  aims  and  narrow  fields, 
and  preserving  in  all  efforts  at  reform,  the  conservatism, 
that  is  the  natural  outgrowth  of  our  professional  habits 
and  experience. 

No  right-feeling  man  or  woman  will  deprecate  the  sen- 
timents that  hold  corruption  in  abhorrence  and  exacts  the 
highest  standard  of  fidelity  and  rectitude  from  public 
servants. 

The  community  that  tolerates  vice  or  evil  of  any  kind, 
without  a  protest,  is  decadent;  and  the  community  that 
is  satisfied  with  mediocrity,  has  to  cease  progress.  But 
indignation  at  iniquity  or  impatience  with  ignorance  and 
stupidity,  should  not  habitually  divert  our  attention  from 
what  is  good  and  admirable.  So  much  has  been  said  and 
written  by  those  interested  in  legislative  reform,  in  con- 
demnation of  the  workings  of  our  legislative  system,  that 
it  is  just  that  the  condemnation  which  is  their  due  should 
be  uttered  in  behalf  both  of  our  laws  and  our  legis- 
lators. Our  system  of  government  and  the  administra- 
tion of  our  laws  may  not  be  perfect,  but  under  them  a 
great  people  have  enjoyed  a  degree  of  liberty,  serenity 
and  happiness  that  the  world  has  never  elsewhere  seen 
since  civilization  began.  We  may  labor,  each  according 
to  his  oportunity  and  ability,  to  make  them  better,  but 
we  do  so  without  losing  our  belief  in  their  excellency  or 
our  faith  in  their  permanency.    They  embody  the  wisdom 
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of  our  fore-fathers,  the  experience  of  ages.  We  have 
prospered  under  them  in  the  past,  they  have  met  the 
conditions  of  our  wonderful  growth,  and  as  that  growth 
expands  in  new  directions,  they  will  be  found  adequate 
to  meet  the  conditions  of  the  future. 

''As  it  is  our  privilege  to  study  and  our  desire  to  im- 
prove them,  so  it  is  our  peculiar  duty  to  inspire,  by  word 
and  example,  respect  for  our  country's  laws  and  an  ap- 
preciation of  the  inestimable  blessing  of  our  country's 
government." 
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THE  RATIONALE  OF  INTERFERENCE  BY  INJUNC- 
TION WITH  CRIMINAL  PROSECUTIONS  UN- 
DER VOID  MUNICIPAL  ORDINANCES. 


BY  DANIEL  PARTRIDGE,  JR. 


As  a  generalization  it  may  be  said  without  fear  of 
contradiction  that  the  ground  of  equity  jurisdiction  in 
all  cases  is  the  want  of  an  adequate  remedy  at  law.  (16 
Cyc.  30  &  31.)  And  in  the  matter  of  Injunction  the 
ground  of  inteference  has  never  been  reduced  to  a  more 
specific  rule  than  the  original  foundation  of  equity.  This 
adequacy  or  inadequacy  is  the  test  of  jurisdiction. 

(Lyon  V.  Hunt,  11  Ala.  295;  Wilson  v.  Meyer,  39  So. 
317;  Barthet  v.   New   Orleans,  24  Fed.  563;  Arthur  v. 
Oakes,  63  Fed.  329;  Osbom  v.  U.  S.  Bank,  9  Wheaton 
738;  Pomeroy,  Sec.  1338;  Story,  Sec.  959.) 
'  As  Judge  Story  says: 

"  *  *  *  courts  of  equity  constantly  decline  to 
lay  down  any  rule  which  shall  limit  their  power  and  dis- 
cretion as  to  the  particular  cases  in  which  injunctions 
will  be  granted  or  withheld."  "And,"  he  adds,  "there  is 
wisdom  in  this  course,  for  it  is  impossible  to  foresee  all 
the  exigencies  of  society  which  may  require  their  aid  and 
assistance  to  protect  rights  or  redress  wrongs.  The  ju- 
risdiction of  these  courts,  thus  operating  by  special  in- 
junctions, is  manifestly  indispensible  for  the  purpose  of 
social  justice  in  a  great  variety  of  cases,  and  therefore 
should  be  fostered  and  upheld  by  a  steady  confidence." 
(Sec.  959.) 

The  word  "Remedy"  means  the  being  put  in  possession 
of  that  right  whereof  the  party  injured  is  deprived. 
(Cohens  v.  Virginia,  6  Wheaton  407.)     Obviously,  this 
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definition  includes  an  invasion  of  a  right  possessed  by 
an  individual ;  and  a  tribunal  to  vindicate  that  right.  In 
the  case  of  a  prosecution  for  an  alleged  violation  of  a  void 
municipal  ordinance  the  question  whether  there  is  an  ade- 
quate remedy  at  law  should  involve  a  consideration  of  the 
right  possessed  by  the  person  prosecuted ;  of  the  invasion 
thereof  by  the  prosecution,  and  of  the  tribunal  and  the 
vindication  it  could  afford  to  the  person  wronged. 

Where  a  person  is  proceeded  against  by  a  criminal  pros- 
ecution the  criterion  of  interference  by  a  court  of  equity, 
reasoning  a  priori,  ought  to  be  the  want  of  an  adequate 
remedy  at  law.  If  we  exclude  all  injuries  to  his  property 
as  consequent  upon  a  criminal  prosecution,  all  that  is 
left  to  be  infringed  is  the  mere  personal  liberty  of  the 
citizen;  if  this  is  all  that  is  impaired  a  vindication  will 
be  full  and  complete  in  the  criminal  court.  The  right 
which  he  lost  temporarily  is  personal  liberty — ^the  right 
which  is  restored  to  him,  whether  upon  writ  of  habeas 
corpus,  or  by  successful  defense  in  the  prosecution  itself, 
is  the  same.  An  interference  with  a  criminal  prosecution 
which  threatened  no  more  than  the  personal  liberty  of  the 
citizen  merely  bcause  the  law  is  void  will  violate  this  fun- 
damental criterion  of  equitable  jurisdiction,  and  draw  to 
the  court  of  chancery  the  entire  criminal  jurisdiction. 
For,  if  a  criminal  prosecution  must  be  interfered  with 
merely  because  the  supposed  law  is  void — ^the  liberty  of 
the  citizen  bein^g  the  jrigbt  to  be  protected — ^then  as  log- 
ically-should  equity  interpose  between  an  innocent  person 
and  a  valid  law.  That  there  is  no  substantial  difference 
in  the  injuries  resulting  to  the  person  proceeded  against 
is  declared  by  City  Council  of  Montgom^^^  v.  Louisville 
and  Nashville  Railroad  Company,  84  Ala.  127,  4  So.  626, 
where  injunction  was  granted  because  the  act  of  the  per- 
son did  not,  as  a  matter  of  fact,  come  within  the  ordi- 
nance for  the  violation  of  which  the  prosecutions  were 
threatened.    And  also  in  Brown  v.  Birmingham,  140  Ala. 
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590,  599,  37  So.  173,  Chief  Justice  McClellan  there  say- 
ing: ''Criminal  and  quasi  criminal  causes  cannot  in  our 
system  of  jurisprudence  be  tried  and  determined  upon 
such  bills  any  more  where  the  party  proceeded  against 
is  innocent  for  that  no  statute  or  law  denounces  his  act 
as  a  crime  than  where  he  in  fact  has  not  committed  the 
criminal  act  charged,  or,  indeed,  where  he  has  in  fact 
committed  the  criminal  act  denounced/' 

But  no  criminal  case  can  be  imagined  in  which  the  guilt 
of  the  accused  must  not  be  established  by  an  exclusion  of 
his  innocence  upon  both  hypotheses.  To  avoid  therefore 
an  usurpation  of  the  entire  criminal  jurisdiction,  and 
thus  destroy  the  criterion,  it  is  necessary  to  apply  to 
these  cases  the  general  rule  of  the  equity  courts  which 
limits  their  activity  to  rights  of  property.  It  is  accord- 
ingly universally  held  that  the  right  for  the  protection  of 
which  injunction  may  be  invoked  against  a  criminal  pros- 
ecution must  be  a  right  of  property. 

(Brown  v.  Birmingham,  supra;  Port  of  Mobile  v.  Rail- 
road Company,  84  Ala.  115 ;  Moses  v.  Mayor,  etc.,  of  Mo- 
bile, 52  Ala.  198;  Ex  Parte  Sawyer,  124  U.  S.  200,  where 
the  cases  are  cited  and  discussed.  This  last  cited  case  has 
been  much  relied  on  to  prove  that  a  court  of  equity  will 
never  enjoin  a  criminal  prosecution,  under  any  circum- 
stances, but  it  is  expressly  said  in  that  case  that  no  right 
of  property  is  threatened.) 

In  Port  of  Mobile  v.  L.  &  N.  R.  R.  Co.,  supra,  the  Su- 
preme Court  of  Alabama  declare  that  a  court  of  equity 
will  interfere  with  a  threatened  destruction  of  property 
rights  by  a  municipal  corporation,  acting  without  its 
charter  powers  and  in  violation  of  its  contract,  where 
the  illegal  acts  will  work  irreparable  injury;  and  that  a 
municipal  corporation  cannot  escape  the  grasp  of  such 
court  by  the  device  of  adding  a  penalty  to  a  void  ordi- 
nance for  its  enforcement.  In  Brown  v.  Birmingham, 
supra,  on  the  other  hand,  the  same  court  said:    "there 
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are,  it  is  true,  some  so  called  exceptions  to  the  general  rule 
we  have  stated — ^that  is,  there  are  some  cases  in  which 
prosecutions  for  alleged  violations  of  municipal  ordi- 
nances may  be  enjoined ;  *  *  *  Illustrative  cases 
are :  *  *  *  those  in  which  prosecutions  under  a  void 
ordinance  will  destroy  or  impair  property  rights,  to  the 
irreparable  injury  of  the  owner."  The  most  obvious  but 
least  satisfactory  differentiation  of  the  two  decisions 
would  turn  on  the  difference  in  the  ownership  and  crea- 
tion of  the  respective  businesses  sought  to  be  protected. 
Most  obvious,  for  the  reason  that  it  requires  no  thought 
to  say  one  was  a  property  right,  in  the  sense  Judge  Mc- 
Clellan  used  the  words,  because  it  was  a  franchise  owned 
by  a  corporation ;  while  within  the  same  sense  th^  other 
was  not  a  property  right  entitled  to  protection  by  injunc- 
tion because  it  was  a  business  owned  by  a  private  natural 
person..  Least  satisfactory,  in  that  it  only  disposes  of 
those  two  cases,  leaving  unreconciled  many  other  decis- 
ions from  other  courts,  State  and  Federal,  some  granting 
and  some  denying  the  writ  against  criminal  prosecutions. 
It  also  is  opposed  to  common  knowledge:  every  man 
knows  that  the  private  business  of  an  individual  may 
be  exceedingly  valuable,  exceedingly  easy  of  destruc- 
tion: yet  impossible  to  value  or  to  replace  in  money  or 
other  equivalent  when  destroyed.  In  view  of  the  fact  that 
every  enunciation  by  the  courts  is  as  well  a  precedent  as 
a  determination,  a  theory  should  not  only  be  reasonable, 
but  also  so  comprehensive  if  possible  as  to  conform  to 
all  the  decisions,  and  looking  into  the  future  to  provide 
for  conditions  yet  to  be.  Indeed,  partiality  in  this  re- 
spect is  the  surest  test  of  error. 

The  above  suggested  distinction  would  necessarily  in- 
volve in  the  case  of  injunctions,  if  an  exhaustive  treat- 
ment of  the  subject  were  desired,  an  analysis  of  the  juris- 
diction into  classes  of  property,  divided  by  the  lines  be- 
tween different  species  or  kinds  of.  proprty  according  to 
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their  supposed  comparative  preciousness :  e.  g.,  into  pat- 
ents, franchises,  corporate  privileges,  mining  property, 
easements,  etc.,  etc.,  with  a  line  drawn  somewhere  be- 
tween those  rights  which  will,  and  those  rights  which 
will  not,  be  protected.  And  as  it  is  a  general  rule  which 
is  sought — one  scientific  and  exhaustive,  applying  to  all 
cases  and  affording  a  criterion — ^this  analysis  in  its  turn 
would  prevent  a  court  of  equity  from  administering  any 
relief  where  the  right  affected  did  not  fall  within  one  of 
the  designated  classes  or  species  of  property  marked  with 
the  favor  of  the  forum.  But  unless  these  species  had 
all  been  mentioned  or  determined — or  the  characteristics 
of  them  sufficiently  indicated — ^in  the  first  case  of  injunc- 
tion the  same  theory  would  deny  the  expansiveness  of 
the  remedy  commended  by  Judge  Story,  which  has  been 
going  on  ever  since  Equity  has  been  worthy  the  name. 
Thus  no  protection  in  the  past  could  logically  have  been 
afiTorded  to  new  kinds  of  property,  because  at  each  remove 
the  above  supposed  classification  would  have  excluded  the 
remedy  by  reason  of  the  newness  of  the  right. 

But  the  decision  in  Port  of  Mobile  v.  Railroad  Com- 
pany was  not  rested  on  the  narrow  ground  that  a  corpo- 
rate franchise  is  peculiarly  the  ward  of  chancery  merely 
because  it  is  a  franchise,  but  hecavse  it  belongs  to  that 
class  of  property  the  value  of  which  is  inestimable  by  a 
pecuniary  standard;  and  also  for  sundry  other  reasons, 
as  shall  be  presently  shown.  "The  jurisdiction  of  a 
court  of  equity  to  protect  a  franchise  of  this  kind  from 
unlawful  invasion  or  disturbance  is  clearly  settled,  and 
has  been  often  recognized  by  this  court  as  benign  and 
salutary.  The  value  of  such  a  right,  or  the  cost  of  its 
unlawful  disturbance,  cannot  be  reduced  to  a  pecuniary 
measure.  *  *  *  The  ground  of  its  exercise  is  usually 
the  prevention  of  irreparable  injury,  or  such  as  cannot  be 
adequately  estimated  in  damages  at  law;  at  other  times, 
the  avoidance  of  a  multiplicity  of  suits,  and  again  the 
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abatement  of  annoyance  in  the  nature  of  a  nuisance. 
Another  controlling  reason  for  interference  by  equity  in 
such  cases  is  that  the  public  at  large  have  an  interest  in 
the  protection  of  such  a  privilege  as  well  as  the  partttS 
particularly  interested."  The  court  further  on  quote 
from  Story,  Sec.  928,  "Formwly  indeed  they  (courts  of 
equity)  were  extremely  reluctant  to  interfere  at  all,  even 
in  regard  to  repeated  trespasses.  But  now  there  is  not 
the  slightest  hesitation  if  the  acts  done  or  threatened 
to  be  done  to  the  property  would  be  ruinous  or  irrepara- 
ble, or  would  impair  the  just  enjoyment  of  the  property 
in  the  future."  (Port  of  Mobile  v.  L.  &  N.  R.  C!o.,  84  Ala. 
115,  123,  124.) 

Observe :  the  court  state  the  reason  for  interference  to 
be  that  a  franchise  belongs  to  a  class  of  property  the 
enjoyment  of  which  cannot  be  measured  by  a  pecuniary 
standard  sufficiently  certain  to  afford  protection  by  the 
ordinary  legal  remedies,  and  that  when  property  of  this 
kind  is  threatened  equity  interferes;  citing  2  Story,  928, 
in  which  the  author  was  not  speaking  of  a  franchise,  but 
of  all  kinds  of  property  whatever.  In  most  of  the  cases 
cited  by  Judge  Somerville  the  rights  protected  were  not 
franchises,  but  they  did  belong  to  the  class  indicated. 
Thus  in  Jerome  v.  Ross,  7  Johns.  Chan.  315,  the  dis- 
cussion is  of  trespasses  affecting  (1)  a  coal  mine;  (2) 
water  rights;  (3)  timber  on  land;  (4)  stones  of  peculiar 
value;  (5)  stones  from  a  quarry — ^but  not  a  franchise. 
After  a  full  discussion  the  New  York  Court  concluded: 
"I  do  not  know  of  a  single  case  in  which  an  injunction  has 
been  granted  to  restrain  a  trespasser,  merely  hecmise  he 
was  a  trespasser,  without  showing  that  the  property  itself 
was  of  peculiar  value,  and  could  not  well  admit  of  due 
recompense,  and  would  be  destroyed  by  repeated  acts  of 
trespass." 

In  Lyon  v.  Hunt,  11  Ala.  295,  the  property  was  not  a 
franchise,  but  land ;  and  the  wrong  was  waaste.    The  court 
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did  not  say  that  the  fact  of  the  land  being  land,  or  the  act 
waste,  is  the  basis  of  the  jurisdiction,  but: 

"The  interposition  by  way  of  injunction  in  cases  of 
waste,  may  be  referred  to  the  broadest  principles  of  so- 
cial justice.  It  is  exerted  where  the  remedy  at  law  is 
imperfect,  or  is  wholly  denied;  where  the  nature  of  the 
injury  is  such,  that  a  preventive  remedy  is  indispensi- 
ble,  and  should  be  permanent.  *  *  *  But  is  is  said 
not  to  be  the  general  rule  that  an  injunction  will  lie  in 
a  naked  case  of  trespass,  where  there  is  a  legal  remedy 
for  the  intrusion.  There  must  be  something  particular  in 
the  case,  so  as  to  bring  the  injury  under  the  head  of  quiet- 
ing the  possession,  or  to  make  out  a  case  of  irreparable 
mischief,  or  where  the  value  of  the  inheritance  is  put  in 
jeopardy." 

•  In  Scudder  v.  Trenton,  etc.,  Co.,  23  Am.  Dec.  756,  the 
right  to  be  protected  was  not  a  franchise,  owned  by  a 
corporation,  but  trees  along  a  river  bank.  Speaking  of 
injunctions  against  trespasses  the  court  said :  "The  late 
cases  have  so  construed  this  power  as  to  embrace  tres- 
passes of  a  continuous  or  extraordinary  character :  Eden 
of  Injunctions  139;  Stevens  v.  Beekman,  1  Johns.  Chan. 
318 ;  and  they  have  gone  upon  the  ground  that  the  prop- 
erty to  be  protected  was  of  peculiar  value,  for  the  injury 
or  destruction  of  which  a  recompense  in  damages  could 
not  be  made." 

In  Poindexter  v.  Henderson,  12  Am.  Dec.  550,  the  in- 
junction was  to  stay  waste  on  realty,  and  was  denied  be- 
cause of  a  dispute  in  the  title. 

Burnley  v.  Cooke,  13  Texas  586,  65  Am.  Dec.  79,  was 
an  action  to  restrain  the  defendants  from  laying  out  a 
town  on  plaintiff's  land,  the  irreparable  mischief  being 
in  the  damage  to  the  value  of  the  adjacent  town  lots  which 
plaintiff  had  theretofore  laid  off  on  other  land  belonging 
to  him,  and  was  attempting  to  sell. 

White  V.  Flannagan,  1  Md.  525,  54  Am.  Dec.  668,  was 
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an  injunction  against  erection  of  obstructions  in  street. 
No  franchise  involved.  It  was  there  said:  "It  is  con- 
tended on  the  part  of  defendants,  that  even  if  the  com- 
plainant be  entitled  to  use  the  street  in  passing  to  and 
from  his  lot  and  wharf,  yet  he  has  mistaken  his  remedy 
in  invoking  the  extraordinary  forms  of  a  court  of  equity, 
and  that  he  should  have  sought  redress,  if  entitled  to  any, 
at  law,  which  is  capable  of  giving  him  complete  and  ade- 
quate relief.  *  *  *  In  the  case  of  Jerome  v.  Ross, 
Chancellor  Kent  very  fully  reviews  the  course  of  the  de- 
cisions in  England  and  in  the  State  of  New  York,  and  as 
we  understand  his  opinion,  recognizes  the  following  prin- 
ciples: 1.  That  an  injunction  will  not  be  granted  to 
restrain  a  trespasser  merely  because  he  is  a  trespasser. 
2.  But  that  an  injunction  will  issue  where  the  injury  is 
irreparable ;  or  where  full  and  adequate  relief  cannot  be 
granted  at  law;  or,  where  the  trespass  goes  to  the  de- 
struction of  the  property  as  it  has  been  held  and  enjoyed ; 
or  where  it  is  necessary  to  prevent  multiplicity  of  suits 
in  cases  where  the  right  is  controverted  by  numerous  per- 
sons, each  standing  in  his  own  protensions.'' 

The  last  case  cited  by  Judge  Somerville  is  the  great 
leading  case  of  Osborne  v.  United  States  Bank,  9  Wheaton 
738,  and  is  the  only  case  cited  by  the  Judge  where  a  cor- 
porate franchise  was  protected  or  even  remotely  affected. 
Says  Chief  Justice  Marshall :  "The  appellants  admit  that 
injunctions  are  often  awarded  for  the  protection  of  par- 
ties in  the  enjoyment  of  a  franchise;  but  deny  that  one 
has  ev^r  been  granted  in  such  a  case  as  this.  But  al- 
though the  precise  case  may  never  have  occurred,  if  the 
same  principle  applies  the  same  remedy  ought  to  be  af 
forded." 

By  the  above  review  of  the  cases  cited  we  see  that  to 
prove  that  a  court  of  equity  will  protect  a  corporate  fran- 
chise Judge  Somerville  has  jumbled  together  cases  in- 
volving all  kinds  of  property  rights.     Had  he  thought 
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FRANCHISE  *'a  sesame  to  open  the  s:ates  of  equity  juris- 
diction," simply  because  it  was  a  franchise  and  belonged 
to  a  corporation,  that  it  stood  apart  to  itself,  more  fa- 
vored per  se  than  other  property  rights,  he  had  hardly 
cited  cases  where  injunctive  relief  was  given  to  other 
kinds  of  property — less  favored — ^without  explaining  the 
connection.  So  far  was  he  from  supposing  any  one  would 
draw  such  a  conclusion  that  he  passes  in  discussion  from 
a  franchise  to  property  in  general,  and  back  again  to  the 
franchise  in  a  way  which  shows  he  was  applying  a  crite- 
rion to  a  particular  right.  In  the  paragraph  of  his  opin- 
ion numbered  5  (on  page  123)  he  speaks  of  a  franchise 
itself,  as  a  property  right  to  be  protected ;  in  paragraph 
numbered  6  (pp.  123  and  124)  he  is  speaking  of  all  prop- 
erty which  can  be  trespassed  on,  of  which  a  franchise  is 
only  one  example,  for  he  says :  **A  court  of  equity  will 
not,  it  is  true,  interfere  to  enjoin  a  mere  trespass  of  an 
ordinary  character,  either  upon  the  person  or  property." 
And  so  he  goes  on  to  discuss  the  law  of  injunctions  as  ap- 
plied to  trespasses  generally,  and  concludes:  "And  this 
view  is  now  supported  by  an  unbroken  array  of  authori- 
ties, speaking  with  one  voice  on  the  subject."  He  then 
cites  the  cases  above  discussed.  After  which,  without  be- 
ing at  the  trouble  to  state  the  likeness,  he  again  speaks  oi 
trespass  to  a  franchise.  He  thus  broadens  the  scope  of 
inquiry  from  a  member  to  a  class,  narrowing  back  to  the 
member,  applying  the  same  rule  to  both. 

It  would  seem  from  the  opinion  of  Chief  Justice  Mar- 
shall, quoted  from  above,  that  the  case  was  one  of  first 
impression  (not  on  the  constitutional  question  alone),  or 
else  the  Chief  Justice  did  not  consider  it  necessary  to 
cite  authorities :  as  from  the  premises  admitted  by  coun- 
sel the  conclusion  drawn  "flowed  on  with  an  irresistable 
certainty"  (Mr.  Justice  Story's  Eulogy.)  And  he  does 
not  place  a  corporate  franchise  in  any  condition  of  "splen- 
did isolation,"  but  classes  it  with    property    which    is 
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threatened  by  "waste,  *  *  *  some  cases  of  trespass, 
and  many  cases  or  destruction.     *     *     *" 

The  want  of  criminal  jurisdiction  by  a  court  of  equity 
— and  the  full  powers  possessed  by  the  law  courts,  civil 
and  criminal — being  the  reason  for  non-interference  as 
well  with  threatened  criminal  acts  as  with  threatened 
criminal  prosecutions,  and  the  involvement  of  a  property 
right  in  irreparable  injury,  or  in  a  multiplicity  of  suits, 
being  the  pivot  of  activity,  a  consideration  of  some  of 
the  cases  in  which  a  court  of  equity  has  enjoined  a  per- 
son or  persons  from  doing  an  act  constituting  a  crime  if 
committed,  because  a  right  of  property  has  been  threat- 
ened, will  indicate  what  chancery  considers  such  a  right 
of  property  as  merits  its  aid. 

In  David  v.  Zimmerman,  36  N.  Y.  Supp.  303,  91  Hun 
489,  the  property  was  a  business  of  manufacturing  hats 
and  caps,  owned  by  a  private  individual.  The  acts  hy 
which  the  property  was  threatened  constituted  a  crimi- 
nal conspiracy.  The  court  say :  "Protection  to  property 
id  guaranteed  by  the  Constitution  of  the  United  States 
and  the  State  of  New^  York,  and  it  is  the  duty  of  the 
courts  to  enforce  these  guaranties.  The  business  of  a  per- 
son, conducted  according  to  law,  is  a  property  right. 
*  *  *  (After  discussing  the  consideration  that  the 
perpetrators  of  the  outrage  were  insolvent.)  Besides  this 
the  damages  which  arise  from  the  destruction  of  a  busi- 
ness, with  a  loss  of  contracts,  cannot  be  ascertained  even 
approximately.  In  such  cases  an  injunction  restraining 
the  commission  of  such  acts^is  the  appropriate  remedy." 

In  Blindell  v.  Hagan,  54  Fed.  40,  and  in  Elder  v.  White- 
sides,  72  Fed.  724,  the  act  enjoined  in  each  case  w^  a 
<^nminal  conspiracy  indictable  at  common  law:  the  right 
protected  in  each  case  was  the  prospective  profit  to  he 
derived  from  a  pending  voyage  by  ship-owners.  In  the 
first  case  the  Circuit  Court  for  E.  D.  of  La.  said :  ***  ♦ 
in  cases  of  trespass,  where  the  business  is  interrupted. 
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and  the  profits  of  pending  enterprises  and  voyages  are  in- 
tercepted, the  party  injured  must  fail  of  recovering  full 
compensation,  for  his  damages  must  at  law  be  largely  con- 
jectural; and  for  this  reason  as  well  as  to  prevent  a  mul- 
tiplicity of  suits,  he  may,  by  an  injunction  in  equity, 
arrest  the  threatened  wrong-doing,  and  prevent  the  con- 
sequent injury,  which  is  irremediable,  because  it  consists 
in  the  loss  of  profits,  which  are  not  susceptible  of  proof/' 
In  Elder  v.  Whitesides,  the  court  cites  the  well  known  case 
of  Arthur  v.  Oakes,  11  C.  C.  A.,  63  Fed.  310,  in  which 
the  right  protected  was  a  corporate  franchise  owned  by  a 
railroad,  against  a  criminal  conspiracy  of  the  Brother- 
hood of  Locomotive  Engineers  Skiid  others.  The  court 
did  not  consider  it  necessary  to  state  thafthe  right  of  a 
private  person  was  as  much  entitled  to  protection  as  that 
of.  a  corporation.  In  both  Blindell  v.  Hagan  and  Elder 
V.  Whitesides,  the  rights  were  owned  by  private  persons 
— ^neithier  was  a  franchise. 

In  Barr  v.  Essex  Trades  Council  et  al.,  (N.  J.  Eq.)  30 
Atl.  881,  the  right  protected  was  the  good  will  of  a  news- 
paper, owned  by  an  individual.  The  court  there  said: 
"A  man's  business  is  property.  *  *  *  Mr.  Barr's 
business  of  publishing  the  paper,  with  the  incidents  of  its 
circulation  and  advertising,  were  as  much  his  property 
as  were  the  type  and  presses  upon  which  the  paper  was 
published." 

To  the  same  effect  and  protecting  the  same  kind  of  a 
property  right,  owned  by  an  individual,  from  a  criminal 
conspiracy  to  destroy  it :  Casey  v.  Cin.  Typ.  Union  No, 
3,  45  Fed.  135. 

And  furniture  manufactory  owned  by  private  individ- 
ual against  criminal  conspiracy:  Vegelahn  Vr^ GuKter,rl67 
Mass.  92. 

And  business  of  milling  and  manufacturing  cereal  pro- 
ducts, owned  by  private  individuals:  against  criminal 


Digitized  by  VjOOQ  iC 


PAPER  BY   DANIEL   PARTRIDGE,   JR.  113 

conspiracy:  Beck  v.  Ry.  Teamsters'  Pro.  Assn.,  112  Mich. 
497,  42  L.  R.  A.  407,  77  N.  W.  13. 

In  Jones' V.  Oemler,  110  Ga.  202,  35  S.  E.  375,  oyster 
beds,  the  property  of  a  private  natural  person,  were  pro- 
tected from  criminal  trespasses  by  financially  irrespon- 
sible, numerous,  oyster  gfatherers. 

We  also  find  that  criminal  prosecutions  under  void 
ordinances  have  been  enjoined  to  protect  rights  of  prop- 
erty owned  by  private  natural  persons.  Thus  in  Hughes 
v.  Recorder's  Court,  75  Mich,  574,  13  Am.  St  Rep.  475, 
the  right  of  a  market  gardener  to  sell  fruits  and  vegeta- 
bles of  his  own  raising  to  consumers  in  the  public  mar- 
kets of  Detroit  was  protected  by  injunction,  the  court 
saying  that  it  would  be  vexatious  in  so  clear  a  case,  where 
delay  would  destroy  the  season's  business,  to  turn  the 
complainant  over  to  the  vexatious  and  persecuting  crim- 
inal prosecutions  which  it  is  evident  the  city  ofilcials  were 
disposed  to  set  in  motion. 

In  Barthet  v.  New  Orleans,  24  Fed.  563,  the  business  of 
a  butcher,  owned  by  a  private  person,  one  Barthet,  was 
protected. 

In  City  of  Hutchinson  v.  Beckham,  118  Fed.  399,  (C. 
C.  A.,  8th  Circuit),  the  right  protected  was  the  busi- 
ness of  wholesale  and  retail  jobbing  of  groceries,  owned 
by  private  natural  persons.  > 

In  Dobbins  v.  Los  Angeles,  195  U.  S.  223,  45  L.  C.  P. 
Ed.  169,  the  complainant,  Carrie  W.  Dobbins,  on  the  faith 
of  an  existing  ordinance  defining  the  territory  within 
which  gas  works  might  be  erected,  entered  into  a  ton- 
tract  with  a  construction  company  to  erect  for  her  gas 
works,  and  thereafter  purchased  land  within  the  desig- 
nated limits.  After  the  foundation  of  her  works  were 
laid  at  considerable  expense,  and  while  the  work  was  pro- 
gressing, the  city  passed  another  ordihance,  capriciously- 
changing  the  territory  so  as  to  leave  her  works  within 
prohibited  ground.    The  Supreme  Court  of  the  United 
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States,  reversing  the  Supreme  Court  of  California,  sus- 
tained an  injunction  to  protect  her  business  from  the 
effects  of  the  criminal  pTosecutidns  which  the  city  au- 
thorities were  preparing  to  institute  against  the  work- 
men of  the  construction  company. 

In  each  of  these  cases,  not  only  was  the  ownership  in 
a  private  natural  person,  or  persons,  but  he  right  pro- 
tected was  not  a  franchise ;  tior  did  it  depend,  mediately 
or  immediately,  on  a  legislative  grant. 

Was  the  injunction  in  Brown  v.  Birmingham  denied  be- 
cause Brown  was  a  natural  person  and  his  business  no 
franchise?  Why  does  the  court  declare  that  no  right  of 
property  is  threatened?  The  allegations  of  Brown's  bill 
show  that  he  was  conducting  a  place  where  telegraphic 
reports  of  sporting  events  were  received  from  a  distance 
and  communicated  to  the  citizens  of  Birmingham.  The 
legislative  department  of  Birmingham  passed  an  ordi- 
nance prohibiting  such  places,  and  the  bill  avers  that  the 
executive  officers  of  Birmingham  were  about  to  enforce 
the  ordinance  by  arresting  Brown,  which  would  involve 
irreparable  injury  to  his  business  (although  no  facts  are 
averred  to  show  that  this  is  true) ,  and  that  no  damages 
could  be  recovered  against  the  defendant  for  such  loss. 
These  allegations,  and  others,  in  the  bill  show  that  there 
was  a  bona  fide,  real  and  most  serious  doubt  of  the  legality 
and  morality  of  complainant's  business,  and  that  the  leg- 
islative and  executive  officers  of  the  city  honestly  dis- 
puted its  lawfulness,  under  the  idea  that  it  encouraged 
gaming  or  gambling.  These  authorities  have  implied  and 
express  authority  (See  charter  of  Birmingham,  Sec.  20, 
(6)  Acts  1882-3,  p.  311)  to  prohibit  gambling  houses 
*  *  *  and  all  games  and  sports  of  an  immoral  char- 
acter; and  so  were  acting  vdthin  the  appartot  scope  of 
their  authority,  «md  in  perfect  gdod  faith.  In  the  Mobile 
caiBie,  oh  the  other  hand,  the  city  authorities  Were  taidRg 
advantage  of  a  power  granted  them  foi*  the  public  weal 
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to  abrogate  one  of  their  solemn  eontraeta,  under  which 
the  complainant  had  acquired  property  rights;  and  the 
act  therefore  was  not  only  ultra  vires,  but  in  exceeding 
bad  faith.  Here  then  we  have  the  application  of  the 
well  known  rule  that  the  complainant's  right  muat  be 
free  from  doubt  resolved  against  Brown,  because  the 
bill — in  which  he  is  presumed  to  state  his  case  as  favor- 
ably for  himself  and  as  unfavorably  to  the  city  as  is  pos- 
sible,— showed  a  doubt  of  his  right:  while  the  complain- 
ant in  the  Mobile  case  clearly  showed  its  right  beyond 
dispute;  and  the  application  also  of  another  principle  in 
the  Brown  case  of  damnum  abseque  injuria.  For  the 
court  elsewhere  say:  "If  he  is  not  guilty  of  any  offetise, 
either  because  the  act  charged  is  not  an  offense,  or  be- 
cause he  has  not  committed  the  act,  those  tribunals  (i.  e., 
the  law  courts)  will  acquit  him  and  there  is  an  end  of  it. 
In  either  case,  whatever  damages  he  in  fact  sustains  from 
the  prosecution  are  those  only  to  which  all  citizens  must 
submit  in  the  first  instance,  looking  to  the  courts  of  com- 
mon law  for  compensation  for  the  malicious  wrongs  of 
the  prosecutors."  Then  follows  an  extended  discussion  of 
the  question  in  which  the  meaning  of  "multiplicity  of 
suits''  is  involved,  and  the  two  exceptions  to  the  general 
rule  are  stated.  The  Chief  Justice  then  says:  "The 
present  is  obviously  not  within  the  first  two  of  these  cat- 
egories. That  it  is  not  within  the  last  (i.  e.,  where  rights 
of  property  are  irreparably  injured),  but  to  the  contrary 
is  covered  by  the  decisions  of  this  court  against  the  equity 
of  such  bills  in  Burnett  v.  Craig,  supra ;  Moses  and  Beebe 
V.  Mobile,  supra ;  and  Forcheimer  v.  Mobile,  84  Ala.  126, 
is  demonstrated  by  and  in  effect  declared  in  Mobile  v. 
Louisville  &  Nashville  Railroad  Co.,  84  Ala.  115,  126." 
Here  the  Chief  Justice  has  first  laid  down  ihe  rule  thiat 
all  citizens  must  submit  their  personal  liberty  and  their 
property,  of  whatever  kind,  to  bona  Mi  i^toaecnU^s, 
looking  in  the  first  instance  to  the  courts  of  commoiir  law 
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for  release  and  compensation:  this  is  an  inconvenience 
considered  necessary  to  the  due  administration  of  jus- 
tice. Leaving  out  of  consideration  for  the  present  that 
no  damages  to  property  are  shown,  the  conclusion  to  be 
drawn  is  that  no  right  of  property  is  violated  by  this  in- 
convenience, because  rights  of  property  of  all  kinds  are 
subordinate  to  a  bona  fide  exercise  of  the  police  power. 
This  bona  fide  exercise  of  that  power  by  a  municipal  cor- 
poration, as  an  agent  of  the  State,  is  a  perfectly  legal  and 
proper  use  of  its  own,  and  any  injury  suffered  therefrom 
by  a  citizen  is  damnum  abseque  injuria.  (Birmingham 
Trac.  Co.  v.  So.  Bell  Tel.  Co.,  119  Ala.  129,  24  So.  731; 
Davis  V.  Am.  Soc.  etc.,  75  N,  Y.  362.)  Further  than  this 
the  court  declare  that  the  arrests  threatened  will  not  in- 
volve more  than  trespasses  to  Brown's  person.  In  other 
words  the  allegations  in  the  bill  of  irreparable  injury  are 
not  supported  by  a  state  of  facts  showing  how  the  arrest 
of  Brown  will  inflict  irreparable  injury  on  his  business. 
(See  Burnett  v.  Craig,  30  Ala.,  and  other  cases  cited  by 
Judge  McClellan  in  support  of  this  conclusion.) 

There  is  nothing  in  Forcheimer  v.  Mobile  adverse  to 
the  above  differentiation.  In  that  case  the  right  of  prop- 
erty aimed  at  and  which  it  was  the  purpose  of  the  city 
authorities  to  destroy  was — ^not  Forcheimer's,  but — ^the 
business  of  one  not  a  party  to  that  suit,  the  Railroad 
Company.  It  was  not  shown  that  the  enforcement  of  the 
ordinance  would  work  irreparable  injury  to  Forcheimer. 
The  case  is  an  authority  to  the  effect  that  had  he  pos- 
sessed a  direct  interest  in  the  franchise  he  had  been  en- 
titled to  protection,  provided  he  had  shown  irreparable 
injury,  for  the  court  as  a  reason  for  refusing  the  injunc- 
tion not  only  exclude  the  fact  that  he  possessed  a  fran- 
chise, but  also  that  there  was  any  irreparable  injury 
shown  to  complainant. 

In  the  case  of  Burnett  v.  Craig,  30  Ala.,  there  was  no 
averment  that  irreparable  injury  would  be  the  result  of 
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the  prosecutions :  the  case  was  simply  an  attempt  to  en- 
join a  personal  trespass. 

In  Moses  &  Beebe  v.  Mobile,  52  Ala.,  the  right  sought 
to  be  protected  was  a  franchise,  and  the  court  refused 
relief.  The  ground  on  which  the  relief  was  refused  was 
that  there  was  a  doubt  of  the  constitutionality  of  the 
statute  under  which  the  franchise  was  claimed.  This 
case  is  besides  an  authority  that  a  court  of  equity  will 
not  protect  a  franchise  any  more  readily  than  any  other 
property  unless  irreparable  injury  is  shown. 

In  Montgomery  &  W.  P.  R.  R.  Co.  v.  Walton,  14  Ala. 
207,  the  attempt  was  to  secure  an  injunction  against 
personal  trespasses  to  agents  of  complainant  railroad 
company,  constructing  its  road  over  the  land  formerly 
belonging  to  respondent,  but  which  the  company  had 
duly  condemned.  The  court  refused  to  protect  a  fran- 
chise in  this  case,  because  the  acts  to  be  enjoined  were 
merely  personal  trespasses. 

These  are  the  cases  which  Judge  McClellan  cites  to 
support  his  statement  that  the  acts  sought  to  be  enjoined 
in  the  Brown  case  were  no  more  than  personal  tres- 
passes: they  and  the  parts  of  the  decision  which  have 
been  quoted  above  show  that  the  relief  in  the  last  named 
case  was  not  denied  because  Brown  was  not  a  corpora- 
tion and  had  no  franchise;  while  on  the  other  hand  the 
cases  from  other  States  and  from  the  Federal  Courts  dis- 
cussed show  that  all  species  of  property  have  been  the 
subject  of  protection  when  assailed  by  illegal  acts, 
whether  connected  with  the  law  of  crimes  or  not,  where 
irreparable  injury  was  threatened. 

In  view  of  these  decisions  and  of  the  declarations  of 
Judge  Story,  quoted  in  the  first  part  of  this  paper,  the 
only  division  of  the  subject  in  respect  of  property  rights 
which  will  fulfill  the  expansiveness  of  the  jurisdiction  is 
into  two  classes:  (1)  Where  the  property  to  be  protect- 
ed is  intrinsically  such  that  as  a  matter  of  law  any  wrong- 
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ful  inteference  with  it,  whether  it  be  trespass  or  not, 
will  inflict  irreparable  injury.  In  cases  of  this  kind,  we 
w3I  day,  no  peculiar  circumstances  are  needed  to  invoke 
the  remedy;  and  (2)  those  cases  where  the  character  of 
the  property  is  such  that  prima  facie  a  destruction  or  im- 
pairttient  of  it  will  not  presume  a  case  for  an  injunction, 
but  there  must  be  some  peculiar  circumstance  in  the 
case,  either  in  the  use  to  which  the  property  is  put,  in 
the  nature  of  the  wrong  to  be  inflicted,  or  in  the  irre- 
sponsibility or  immunity  of  the  persons  who  purpose  to 
inflict  it,  to  overcome  the  prima  facie  presumption  that 
there  is  an  adequate  remedy  at  law. 

We  have  seen  that  a  court  of  equity  avoids  interference 
with  the  business  of  the  criminal  and  civil  law  courts  if 
possible.  As  a  corollary  of  the  above,  the  rule  is  laid 
down  that  a  complainant  seeking  injunction  must  show  a 
clear  rig^t,  beyond  dispute,  or  settle  it  first  in  a  court  of 
law.  If  the  mere  assertion  of  a  right  sufficed  to  invoke 
the  jurisdiction,  then  every  criminal  case  might  be 
brought  to  the  attention  of  a  court  of  equity  by  injunc- 
tion— if  grievous  injury  were  shown,  although  after  the 
case  had  been  fought  out  in  the  court  of  equity  it  should 
develop  that  the  injunction  must  fail,  either  because  the 
property  of  the  complainant  was  not  the  property  de- 
stroyed. In  the  inception  of  the  case,  therefore,  the 
court  will  examine  the  aserted  right,  and  if  it  is  doubt- 
ful refuse  to  interfere,  in  order  that  an  illusory  title  or 
right  may  not  be  made  the  stumbling  block  of  justice. 
We  see  this  principle  applied  in  Moses  &  Beebe  v.  Mobile, 
52  Ala.  198,  where  the  injunction  was  refused  because 
there  was  a  reasonable  doubt  whether  the  act  under 
which  the  franchise  was  claimed  was  constitutional,  and 
therefore  because  it  required  a  settlement  of  a  law  court. 
Also  in  Brown  v.  Birmingham,  as  shown  above,  and  it 
is  submitted  that  the  case  of  Montgomery  v.  West,40  So. 
215,  presents  a  case  where  the  right  is  not  free  from 
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erty  of  the  complainant,  nor  suits  for  damages  compen- 
sate for  its  loss,  it. is  fatuous.  It  is  fatuous  because  the 
whole  train  of  argument,  on  such  an  application,  would 
depend  on  the  assumption  that  in  all  suits  of  the  kind 
there  must  be  a  dispute  as  to  complainant's  right:  and 
that  the  act  to  be  enjoined  must  always  be  a  pending 
criminal  prosecution.  But  inasmuch  as  there  are  cases 
where  there  can  be  no  reasonable  doubt  of  complainant's 
right ;  as  a  court  of  equity  will  never  interfere  unless  the 
right  to  the  injunction  is  free  from  doubt,  and  as  criminal 
prosecutions,  like  all  human  acts,  must  have  a  beginning, 
and  therefore  a  time  when  they  are  not  yet  begun,  but 
only  threatened,  the  premises  are  false. 

The  case  of  Poyer  v.  Village  of  Des  Plaines,  123  Ills. 
Ill,  13  N.  E.  819,  5  Am.  St.  Rep.  494,  is  another  illustra- 
tion. In  that  case  one  of  the  reasons  for  densdng  the  rem- 
edy was  that  the  right  of  complainant  was  in  doubt.  The 
city  had  passed  an  ordinance  prohibiting  picnic  grounds, 
and  part  of  the  ordinance  was  conceded  by  the  complain- 
ant to  be  valid  and  part  attacked  for  invalidity.  The 
court  say,  admitting  for  purpose  of  argument  that  the 
part  impugned  is  invalid,  the  complainant  failed  to  show 
whether  he  was  being  proceeded  against  under  the  void 
or  the  valid  part:  they  could  not  therefore  say  that  he 
was  not  being  prosecuted  for  an  infraction  of  the  valid 
portion,  which  was  separable  from  the  supposed  invalid 
part.    He  must  then  first  settle  his  right  in  a  court  of  law. 

In  the  often  cited  case  of  West  v.  Mayor,  etc.,  10  Paige 
539,  the  complainant's  right  was  in  doubt.  The  court 
there  say:  "In  the  present  case  the  complainant's  bill 
does  not  show  that  they  have  established  their  right  at 
law;  but  on  the  contrary  it  is  distinctly  stated  in  the  bill 
that  in  some  of  the  suits  which  have  been  commenced  the 
decision  has  been  adverse  to  the  complainants,  and  that 
the  other  suits  have  not  yet  been  decided." 

Enough  has  been  quoted  to  show  that  the  right  must 


Digitized  by  VjOOQ  iC 


120  ALABAMA  STATE  BAR  ASSOCJATION 

assume  jurisdiction  of  the  cases,  the  Chancellor,  sittin^r 
without  a  jury,  would  have  to  hear  and  determine  all 
issues.    And  for  what  and  with  what  result?     *     ♦     * 

♦  *  *  It  is  obvious  that,  if  this  court  once  assumed 
this  jurisdiction,  it  would  speedily  draw  to  itself  the  su- 
pervision and  control  of  all  the  criminal  prosecutions  in 
the  State  growing  out  of  the  traffic  in  liquor;  for  it  is 
quite  certain,  if  the  court  once  enters  upon  this  business, 
that  every  vendor  of  liquor  in  the  State  will  claim  to  be 
a  dealer  in  original  packages  only,  and  whenever  a  prose- 
cution is  commenced  against  him  he  will  at  once  seek,  the 
shelter  and  protection  of  an  injunction  from  this  court. 
And  the  extraordinary  spectacle  would  be  presented  of  a 
United  States  Court  of  Chancery  having  its  whole  time 
taken  up  in  keeping  watch  and  ward  over  the  saloons  in 
the  State,  protecting  the  proprietors  and  their  clerks  from 
prosecutions,  until  it  should  be  first  shown  by  the  State 
to  the  satisfaction  of  the  Chancellor  that  the  State  law 
had  been  violated,  when  the  Chancellor  would  make  an 
order  granting  the  State  leave  to  prosecute  for  that  viola- 
tion." Elsewhere  the  court  say  another  reason  why  the 
Chancery  Court  cannot  take  jurisdiction  is  because  they 
cannot  punish  the  complainant  if  at  the  end  of  the  chan- 
cery suit  it  should  turn  out  he  is  in  fact  guilty;  in  which 
case,  they  say,  the  case  would  have  to  go  back  to  the  crim- 
inal court  whence  it  came. 

This  reasoning  is  very  cogent  if  it  is  limited  to  a  case 
where  complainant's  right  is  doubtful,  or  is  not  beyond 
peradventure,  and  to  criminal  prosecutions  already  pend- 
ing; but  when  it  is  directed  to  any  interference  whatever 
by  courts  of  chancery  with  threatened  prosecutions — ^not 
yet  instituted; — ^when  there  can  be  no  doubt  that  those 
prosecutions  if  stated  must  fail,  and  when  as  in  the  case 
of  Port  of  Mobile  v.  L.  &  N.  R.  Co.,  and  the  other  cases 
above  discussed,  the  determination  of  the  guiltlessness  of 
the  person  proceeded  against  will  not  restore  the  prop- 
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erty  of  the  complainant,  nor  suits  for  damages  compen- 
sate for  its  loss,  it. is  fatuous.  It  is  fatuous  because  the 
whole  train  of  argument,  on  such  an  application,  would 
depend  on  the  assumption  that  in  all  suits  of  the  kind 
there  must  be  a  dispute  as  to  complainant's  right:  and 
that  the  act  to  be  enjoined  must  always  be  a  pending 
criminal  prosecution.  But  inasmuch  as  there  are  cases 
where  there  can  be  no  reasonable  doubt  of  complainant's 
right ;  as  a  court  of  equity  will  never  interfere  unless  the 
right  to  the  injunction  is  free  from  doubt,  and  as  criminal 
prosecutions,  like  all  human  acts,  must  have  a  beginning, 
and  therefore  a  time  when  they  are  not  yet  begun,  but 
only  threatened,  the  premises  are  false. 

The  case  of  Poyer  v.  Village  of  Des  Plaines,  123  Ills. 
Ill,  13  N.  E.  819,  5  Am.  St  Rep.  494,  is  another  illustra- 
tion. In  that  case  one  of  the  reasons  for  denying  the  rem- 
edy was  that  the  right  of  complainant  was  in  doubt.  The 
city  had  passed  an  ordinance  prohibiting  picnic  grounds, 
and  part  of  the  ordinance  was  conceded  by  the  complain- 
ant to  be  valid  and  part  attacked  for  invalidity.  The 
court  say,  admitting  for  purpose  of  argument  that  the 
part  impugned  is  invalid,  the  complainant  failed  to  show 
whether  he  was  being  proceeded  against  under  the  void 
or  the  valid  part:  they  could  not  therefore  say  that  he 
was  not  being  prosecuted  for  an  infraction  of  the  valid 
portion,  which  was  separable  from  the  supposed  invalid 
part.    He  must  then  first  settle  his  right  in  a  court  of  law. 

In  the  often  cited  case  of  West  v.  Mayor,  etc.,  10  Paige 
539,  the  complainant's  right  was  in  doubt.  The  court 
there  say:  "In  the  present  case  the  complainant's  bill 
does  not  show  that  they  have  established  their  right  at 
law;  but  on  the  contrary  it  is  distinctly  stated  in  the  bill 
that  in  some  of  the  suits  which  have  been  commenced  the 
decision  has  been  adverse  to  the  complainants,  and  that 
the  other  suits  have  not  yet  been  decided." 

Enough  has  been  quoted  to  show  that  the  right  must 
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be  free  from  doubt  or  dispute.  It  behooves  to  inquire 
what  this  freedom  from  doubt  or  dispute  means. 

In  the  case  of  West  v.  Mayor,  supra,  it  was  said  that  a 
complainant  must  first  settle  his  right  in  a  court  of  law. 

In  Moses  v.  Mobile,  52  Ala.  198,  supra,  the  court  sayf 
"A  court  of  equity  frequently  intervenes  when  the  courts 
of  law  cannot  afford  adequate  remedies  to  protect  the 
violation  of  franchises,  or  special  privileges  granted  by 
the  legislative  authority  of  the  State.  A  difference  ob- 
served in  cases  of  this  character,  and  where  mere  private 
rights,  nor  originating  in  express  legislative  grant,  or 
dependent  on  special  legislative  enactment,  are  involved 
is,  that  the  owner  of  the  franchise  or  privilege  is  not  com- 
pelled to  a  suit  at  law  for  the  establishment  of  his  right, 
as  a  condition  precedent  to  equitable  interposition.  The 
legislative  grant,  or  enactment,  is  regarded  as  equiva- 
lent to  a  judgment  of  a  court  of  law  declaring  the  right." 
(Citing  High  on  Injunctions,  317,  Sec.  571.)  The  au- 
thor cited  says:  "The  former  tendency  of  the  English 
Court  of  Chancery  seems  to  have  been. to  require  the 
plaintiff  to  first  establish  his  right  at  law,  before  ralief 
by  injunction  would  be  granted  for  the  protection  of  his 
franchise.  But  in  this  country  the  rule  may  now  be  re- 
garded as  well  established  that  to  warrant  the  interposi- 
tion of  equity  for  the  protection  of  the  franchise  it  is  not 
necessary  that  the  owner  of  the  franchise  should  have 
first  established  his  right  by  action  at  law.  The  legisla- 
tive power  of  the  State  having  authority  to  grant  the  ex- 
clusive right  which  it  is  sought  to  protect,  the  granting 
of  such  right  is  regarded  as  equivalent  to  having  estab- 
lished it  at  law."  And  elsewhere  (Sec.  918  of  Third  Edi- 
tion) the  same  author  says :  "As  we  have  seen,  in  con- 
sidering the  general  grounds  of  relief  for  the  protection 
of  fianchises,  it  is  not  necessary  that  the  right  i^hould 
have  been  first  established  at  law  to  warrant  a  court  of 
equity  in  extending  relief  by  injunction,  since  the  crea- 
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tion  of  the  franchise  by  legislative  grant  in  the  first  in- 
stance is  regarded  as  sufficient  assertion  of  the  legal 
right"  The  author  does  not  say  "there  is  this  difference 
between  mere  private  rights  and  franchises,"  in  that  the 
one  will  never  be  protected  until  it  has  been  first  settled 
in  a  law  court,  while  the  other  will.  He  is  not  considering 
private  rights  at  all.  The  quotations  are  f  n»n  a  chapter 
devoted  exclusively  to  franchises,  and  the  text  is  only  to 
the  effect  that  formerly  the  English  chancery  courts 
would  not  protect  a  franchise  until  it  had  been  settled  in 
a  law  court;  while  now  the  American  courts  will  not 
compel  the  owner  of  one  to  go  to  a  court  of  law  before- 
hand, in  view  of  the  fact  ih&t  a  legislative  grant  is  the 
equivalent  of  having  it  established  at  law.  Now  all  this 
may  be  true,  and  yet  the  American  courts  may  take  the 
same  position  in  regard  to  a  private  right  in  a  case  where 
it  is  free  from  doubt.  And  as  a  matter  of  fact  they  do 
excuse  the  recourse  to  a  court  of  law,  even  in  the  case  of 
a  private  right,  where  it  is  free  from  doubt.  (See  Belk- 
nap V.  Belknap,  2  Johns.  Chan.  463,  decided  in  1817,  and 
citing  the  English  case  of  Hush  v.  Tr.  of  Morden  Col- 
lege, 1  Vesey  188.)  They  go  on  the  same  theory  they  go 
on  in  excusing  the  establishment  of  a  franchise:  that 
is,  it  is  a  useless  ceremony  to  settle  what  is  already  in- 
disputable, because  there  is  nothing  to  settle;  and  the 
very  cause  for  relief  in  these  cases  is  that  the  property 
will  be  destroyed  while  the  other  is  having  it  settled  in 
the  law  court.  If  he  can  afford  to  wait  until  his  right 
is  determined  in  the  court  of  law,  he  does  not  need  the 
injunction — it  must  be  denied  him  because  there  is  no 
irreparable  injury  shown.  On  the  other  hand,  if  he  goes 
to  a  court  of  law  and  his  right  is  settled,  but  in  the  mean- 
time his  property  is  destroyed,  he  will  hardly  return  to 
the  court  of  chancery  for  the  barren  triumph  of  having 
the  court  declare  he  had  a  right.  It  will  be  seen  at  once 
that  no  private  right  could  ever  be  protected  from  irre- 
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parable  injury,  by  injunction.  If  the  court  in  Moses  and 
Beebe  v.  Mobile  meant  that  the  legislative  act  was  the 
same  as  a  judgment  they  were  peculiarly  inconsistent; 
for  no  court  of  equity  would  go  behind  the  judgment  of  a 
law  court  declaring  such  a  right,  and  no  municipal  cor- 
poration would  be  allowed  as  respondent  in  equity,  to 
dispute  that  which  had  been  settled  between  it  and  com- 
plainant in  a  law  court.  It  would  be  in  favor  of  such 
complainant  and  against  such  respondent,  res  adjudicata. 
And  yet  the  court  in  that  case  after  gravely  declaring 
they  will  give  to  a  legislative  grant  the  effect  of  a  judg- 
ment at  law,  not  only  allow  the  respondent  to  dispute  that 
right,  but  dismiss  the  bill  because  there  is  a  doubt.  The 
decision  then  amounts  to  this:  a  legislative  grant  is  the 
equivalent  of  a  judgment  if  the  right  without  doubt  is  in- 
cluded within  the  terms  of  the  grant,  and  if  the  statute 
is  constitutional :  but  if  not  then  the  owner  of  the  fran- 
chise must  go  to  the  court  of  law.  In  other  words  if  the 
right  is  indisputable,  it  cannot  be  disputed.  Let  us  ex- 
amine this  vaunted  certainty  of  a  right  created  by  the  1^- 
islature  and  see  in  what  it  consists.  The  courts  say  the 
matter  cannot  be  disputed,  because  it  is  a  matter  of 
record.  This  argument  begs  the  question  on  two  points : 
first,  that  the  grant  is  constitutional;  second,  that  the 
statute  under  which  the  franchise  is  claimed  is  not  ob- 
scure or  involved  or  ambiguous,  and  clearly  gives  him  the 
right  which  he  is  asking  to  have  protected.  For  if  the 
act  is  beyond  the  power  of  the  legislature,  because  in  con- 
travention of  the  constitution,  or  if  the  right  is  not 
granted  to  the  complainant,  but  a  different  right  or  none 
at  all  is  conveyed,  then  he  is  not  entitled  to  protection, 
because  he  has  nothing  to  protect.  More  than  this  the 
very  case  in  which  this  announcement  is  made  is  au- 
thority for  the  proposition  that:  "If  the  franchise  or 
privilege  is  assailed  as  invalid,  because  of  the  unconsti- 
tutionality of  the  statute  from  which  it  is  derived,  and  on 
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a.n  inspection  of  the  statute  a  reasonable  doubt  exists 
-whether  the  legislature  had  the  power  to  enact  it,  a  court 
of  equity  would  not  interfere.  It  is  only  when  the  court, 
on  an  inspection  of  the  statute,  has  no  reasonable  doubt 
of  its  constitutionality,  that  it  will  interpose,  to  prevent 
the  invasion  of  the  privilege  it  confers."  Now  it  would 
seem  that  if  the  grant  of  the  legislature  is  equivalent  to 
a  judgment  a  court  of  equity  ought  not  to  stop  at  a  doubt 
of  the  constitutionality  of  the  statute,  but  should  accord 
to  the  grant  the  effect  of  a  judgment  by  saying  to  the 
party  attacking  it :  we  regard  this  grant  as  an  ascertain- 
ment of  this  right;  and  further  than  this  we  must  pre- 
sume, prima  facie,  that  the  legislature  was  acting  within 
its  powers :  the  burden  is  upon  you  to  establish  to  our  sat- 
isfaction that  the  act  is  unconstitutional.  Instead,  they 
say:  this  is  regarded  by  us  as  an  ascertainment  by  a  court 
of  law;  but  we  will  examine  it,  and  if  there  is  a  reason- 
able doubt  of  it  in  our  minds,  we  will  ignore  the  settle- 
ment. It  is  but  the  statement  of  an  apparentness  that  if 
a  court  of  law  had  assumed  to  take  jurisdiction  of  the 
cause  and  had  declared  the  statute  to  be  valid,  the  burden 
had  been  upon  him  attacking  the  validity  of  that  statute 
in  the  injunction  suit  to  show  to  the  court  that  the  pro- 
ceeding in  the  law  court  was  coram  nan  judice.  The 
fact  that  the  legislature  assumes  to  pass  an  act  is  equiva- 
lent to  an  assertion  of  its  authority  to  pass  it — ^we  are 
now  considering  the  comparison  of  an  act  of  the  legisla- 
ture to  a  judgment  of  a  law  court,  and  if  we  are  to  com- 
pare the  two  we  must  consider  the  legislature  a  court 
of  general  jurisdiction,  whose  jurisdiction  is  prima  facie 
presumed.  And  as  a  matter  of  fact  when  a  statute  is 
attacked,  the  presumption  is  in  favor  of  its  constitution- 
ality, the  courts  never  declaring  it  unconstitutional  un- 
less it  contravenes  clearly  the  organic  law.  If  there  is. 
a  substantial  doubt,  it  is  resolved  in  favor  of  the  authority 
(i.  e.,  in  this  connection,  the  jurisdiction)  of  the  legisla- 
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ture.  If  these  courts  th^efore  reverse  this  presump- 
tion, and  put  upon  a  con^lainant  the  burden  of  proving 
beyond  a  reasonable  doubt  that  which  is  elsewhere  pre- 
sumed in  his  favor — ^that  the  court  which  declared  his 
right  had  jurisdicti(m  of  his  particular  case — ^logically 
they  can  do  no  less  than  put  upon  him  also  the  bunlen 
of  proving  beyond  a  reasonable  doubt  that  his  franchise 
is  involved  in  .the  grant.  And  this  is  exactly  what  they 
do:  in  every  case  where  a  person  or  corporation  seeks 
protection  of  a  franchise  the  court  examines  the  grant 
and  if  there  is  a  reasonable  doubt,  either  that  the  legis- 
lature had  authority  to  make,  or  that  the  right  claimed 
was  created  by,  the  grant,  the  complainant  is  required  to 
go  to  a  court  of  law  to  first  settle  his  right.  A  settlement 
no  more  certain  than  this  is  a  very  poor  settlement.  In 
reality  the  point  of  contention  in  most  of  the  cases — ^in 
nearly  all — is  not  in  regard  to  the  grant  of  the  right  to 
complainant,  but  is  on  the  right  of  the  city  authorities 
to  regulate  the  right.  That  very  question  was  one  con- 
sidered in  Port  of  Mobile  v.  L.  &  N.  R.  Co.  supra,  the 
court  among  other  things  saying:  "The  allegations  of 
the  bill,  which  the  demurrer  admits  to  be  true,  negative 
all  facts  from  which  it  is  possible  to  suppose  that  the 
purpose  of  the  objectionable  ordinance  was  to  abate  a 
nuisance.  There  is  no  sort  of  pretense  that  it  was  a  mere 
police  regulation.  There  is  no  complaint  on  the  subject 
from  those  most  interested  in  the  use  and  occupancy  of 
the  highway.  *  *  *  Facts  moreover,  are  averred 
from  which  it  seems  clear  that  the  loading  and  unload- 
ing of  cars  of  freight  by  the  railroad  along  the  street,  so 
far  from  seriously  obstructing  travel  and  traffic  by  the 
public,  greatly  facilitate  the  convenient  use  of  the  streets 
for  these  purposes,  by  relieving  it  of  the  burden  of  being 
constlkntly  crowded  with  drays  and  other  vehicles.  The 
caste,  therefore,  raises  no  question  as  to  a  resort  to  the 
police  power  of  the  city  or  State  to  abate  an  alleged  nui- 
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sance,  or  as  an  attempted  regulation  of  an  admitted 
right."  Nobody  within  reason  will  deny  the  undeniable: 
though  from  the  strenuousness  with  which  corporate 
franchises  are  attacked  in  many  of  these  cases  wherein 
they  are  sought  to  be  protected,  it  would  seem  they  are  not 
so  rarely  beyond  dispute.  Nobody  will  deny  the  undenia- 
ble :  but  this  applies  as  well  to  a  private  right  as  to  a  cor- 
porate franchise.  Nobody  ever  denied  the  right  of  a  cor- 
poration or  person  to  exercise  the  privileges  of  a  fran- 
chise which  could  not  be  denied:  and  no  more  nor  less 
did  any  one  ever  deny  the  inherent  right  of  a  private  per- 
son to  enjoy  his  property.  No  municipal  corporation  has 
ever  denied  the  right  of  a  butcher  to  carry  on  his  trade ; 
of  a  grocer  to  sell  his  wares;  of  a  barber  to  cut  hair;  of 
a  laundryman  to  wash  clothes;  of  a  manufacturer  to 
(H^erate  his  factory.  The  right  to  carry  on  a  useful  and 
harmless  occupation  is  so  free  from  doubt  that  no  one 
will  deny  it.  It  is  just  as  free  from  doubt  as  that  of  a 
railroad  company  to  carry  on  its  business  of  loading  cars 
in  the  streets  of  the  city — more  so,  for  the  latter  may  de- 
pend upon  very  doubtful  legislative  grants:  the  former 
has  now  been  forever  placed  beyond  dispute  by  its  in- 
herent innocence  and  by  the  constitutions.  State  and 
Federal. 

When  we  find  municipal  corporations  attempting  to  de- 
stroy a  property  right,  therefore,  it  is  always  under  the 
guise  of  the  Police  Power;  and  there  the  right  of  the 
complainant  is  determined — not  on  his  inherent  right  to 
do  the  thing  which  he  asks  to  be  allowed  to  do,  but  on 
the  question  whether  the  act  of  the  municipality  is  regu- 
lation or  confiscation.  And  inasmuch  as  that  question 
depends  on  a  variety  of  circumstances,  such  as  the  place 
where,  time  when  and  manner  in  which  the  business  is 
carried  on,  a  determination  of  it  rests  as  much  en  pais 
in  the  caise  of  a  franchise  as  in  the  case  of  a  private  right 
invladed-    In  the  Mobile  v.  Railroad  Company  case,  had 
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the  city  put  in  an  answer  showing  that  the  company  was 
using  the  streets  in  effect  for  a  warehouse,  storing  its 
merchandise  there,  and  entirely  blockading  the  streets, 
or  in  any  other  way  creating  and  perpetuating  a  nuisance 
or  abuse  of*  the  purpose  for  which  the  franchise  was 
granted,  would  not  the  right  of  the  complainant  to  the  in- 
junction have  been  immediately  in  doubt,  by  the  very  au- 
thority of  the  decision  which  declared  its  right? 

The  Supreme  Court  of  the  United  States,  in  the  case 
of  Dobbins  v.  Los  Angeles,  195  U.  S.  223,  49  L.  C.  P.  169, 
protected  a  private  right  from  interference  by  a  muni- 
cipality under  the  guise  of  illegal  penal  ordinances,  with- 
out requiring  the  owner  of  the  right  to  first  settle  it  in  a 
court  of  law.  True,  in  this  case  the  complainant  had  a 
permit  from  the  fire  commissioners  of  the  city;  but  this 
was  no  more  a  grant  nor  a  contract  than  a  license  to  re- 
tail liquors  would  be,  were  the  legislative  branch  of  a 
municipality  to  pass  prohibition  laws  after  an  executive 
committee  had  granted  the  license.  Says  Mr.  Justice 
Day :  "It  may  be  admitted  as  being  a  correct  statement 
of  the  law  as  held  by  the  California  Supreme  Court  that, 
notwithstanding  the  grant  of  the  permit,  and  even  after 
the  erection  of  the  works,  the  city  might  still,  for  the  pro- 
tection of  the  public  health  and  safety,  prohibit  the 
further  maintenance  and  continuance  of  such  works,  and 
the  prosecution  of  the  business  originally  harmless,  may 
become,  by  reason  of  the  manner  of  its  prosecution  or  a 
changed  condition  of  the  community,  a  menace  to  public 
health  and  safety.  In  other  words,  the  right  to  exercise 
the  police  p6wer  is  a  continuing  one,  and  a  business  law- 
ful today  may,  in  the  future,  because  of  the  changed 
situation,  the  growth  of  population,  or  other  causes,  be- 
come a  menace  to  the  public  health  and  welfare,  and  be 
required  to  yield  to  the  public  good."  The  court  then 
proceeded  to  consider  the  circumstances  alleged  in  the 
bill  to  show  that  the  ordinance  attacked  was  passed  for 
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the  purpose  of  destroying  complainant's  property,  and 
was  void  for  the  reason  that  it  was  not  referable  to  a 
valid  exercise  of  the  police  power.  These  circumstances 
rested  entirely  in  parol,  and  consisted  of  an  allegation 
of  conspiracy  between  the  council  and  the  rival  gas  com- 
pany, and  of  facts  showing  there  was  nothing  in  the  sur- 
roundings and  conditions  of  complainant's  busiiiess  jus- 
tifying interference  for  public  health  or  safety.  The  right 
of  Mrs.  Dobbins  depended  entirely  on  a  decision  by  the 
court  of  equity  whether  or  not  the  ordinance  was  a  valid 
exercise  of  the  police  power;  this  question  in  turn  de- 
pended on  evidence  not  contained  in  nor  affected  by  any 
legislative  or  other  grant.  But  inasmuch  as  the  ordi- 
nance was  clearly  void,  the  complainant's  right  was  free 
from  doubt. 

Cicero  Lumber  Co.  v.  Cicero,  (Illinois)  51  N.  E.  758, 
is  likewise  in  effect  an  authority  in  point;  for  though  the 
right  was  owned  by  a  corporation  it  was  not  a  franchise,  ^ 
nor  in  the  nature  of  one,  nor  dependent  upon  a  legislative 
grant,  being  no  more  nor  less  than  the  right  which  all 
citizens  possess  to  use  the  streets.  Complainant  was  a 
lumber  company,  and  used  a  certain  public  avenue  in 
sending  out  its  wagons  to  deliver  lumber,  just  as  all  the 
othes  citizens  used  it.  The  city  passed  an  ordinance  pro- 
hibiting the  use  of  this  avenue  by  certain  kinds  of  wag- 
ons, the  wagons  of  complainant  being  within  the  pro- 
hibited class.  The  court  enjoined  the  arrest  of  servants 
in  charge  of  the  wagons,  on  the  ground  of  irreparable  in- 
jury:— ^no  settlement  beforehand  in  a  court  of  law. 

In  Barthet  v.  New  Orleans,  supra,  the  right  protected 
was  that  of  a  butcher,  and  the  cape  was  somewhat  sim- 
ilar in  its  facts  to  the  Dobbins  case,  in  that  Barthet  had 
put  up  his  butcher  shop  and  other  houses  for  slaughter- 
ing beef  in  a  territory  permissive  by  the  then  existing 
ordinance,  expending  considerable  money  there,    'the  city 
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arbitrarily  changed  the  territory,  excluding  the  ground 
on  which  Barthet  was,  and  without  requiring  him  to  set- 
tle his  right  in  a  court  of  law,  he  was  protected. 

And  no  case  can  be  found  where  irreparable  injury 
was  shown  to  be  the  inevitable  result  of  the  enforcement 
of  a  void  ordinance,  passed  for  the  purpose  alone  of  ille- 
gally destroying  the  property  of  a  private  individual,  in 
which  the  court  did  not  examine  for  itself  the  right  to  be 
protected,  and  reach  the  conclusion  for  itself,  without 
the  aid  of  a  court  of  law,  whether  or  not  the  right  was 
doubtful;  and  if  it  was  found  that  the  right  was  free 
from  doubt,  did  not  interfere  for  its  protection. 

In  Brown  v.  Birmingham,  supra,  Judge  McClellan 
says :  "Not  only  is  it  true  in  a  legal  sense  that  no  dam- 
ages, irreparable  or  otherwise,  result  to  a  defendant  from 
a  bona  fide  prosecution  for  an  alleged  crime,  but  it  is  also 
legally  true  that  if  he  is  innocent,  etc."  And  in  the  other 
part  of  his  opinion  he  says :  "*  *  *  wh&tever  dam- 
ages he  in  fact  sustains  from  the  prosecutions  are  those 
only  to  which  all  citizens  must  submit,  looking  to  the 
courts  of  common  law  for  compensation  for  the  malicious 
wrongs  of  the  persecutors."  And  in  Birmingham  Trac- 
tion Co.  V.  So.  Bell  Telephone  Co.,  24  So.  731,  119  Ala. 
144,  Judge  Haralson  says:  "*  *  *  whatever -an- 
noyance or  injury  may  result  to  one  person  from  the  right- 
ful and  lawful  use  of  his  property — which  implies  no 
want  of  care  for  the  rights  and  interests  of  others — it  is 
damnum  dbaque  injuria." 

From  these  expressions  it  would  seem  that  an  answer 
to  the  question  of  what  is  irreparable  injury  depends  as 
well  upon  a  consideration  of  whether  or  not  the  person 
or  corporation  who  is  doing  the  act  is  doing  it  lawfully 
in  **the  rightful  and  lawful  use  of  his  property,"  as  upon 
the  actual  effect  on  the  property  sought  to  be  protected. 
This  rule  has  been  announced  in  First  National  Bank  v. 
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Tyson,  133  Ala.  459,  32  So.  144 :  "On  the  same  subject 
Mr.  Wood  says,  that  by  'irreparable  injury,  is  not  meant 
such  injury  as  is  beyond  possibility  of  repair,  or  beyond 
possibility  of  computation  in  damages,  nor  necessarily 
great  injury  or  great  damage;  but  that  species  of  injury, 
whether  great  or  small,  that  ought  not  to  be  submitted 
to  on  the  one  hand,  or  inflicted  on  the  other,  and  which, 
because  it  is  so  large  on  the  one  hand,  or  small  on  the 
other,  is  of  such  constant  and  frequent  occurrence  that 
no  fair  or  reasonable  redress  can  be  had  therefor  in  a 
court  of  law.' " 

Therefore,  there  must  be  and  are  two  elements  to  irre- 
parable injury:  (1)  the < wrongful  act;  and,  (2)  the  con- 
sequent injury  incapable  of  computation.  If  there  is 
wanting  either  of  these  elements  there  is  no  case  of  irre- 
parable injury.  For  instance  in  the  case  of  Traction  Co. 
V.  Telephone  Co.,  supra,  it  is  declared  that  when  one  cor- 
poration is  using  (not  abusing)  its  corporate  franchise, 
an  injury  to  the  corporate  franchise  of  another  company 
is  regarded  as  an  incident  of  the  use.  The  rule  sic  utere 
tuo  ut  alienam  non  Uiedas  does  not  apply  to  a  use  which 
is  legal  and  proper.  But  that  rule  does  apply  to  a  muni- 
cipal corporation  as  to  any  other  person,  as  was  decided 
in  Mayor  v.  Coleman,  33  So.  13. 

The  two  elements  of  irreparable  injury  will  be  con- 
sidered in  the  order  stated. 

A  municipal  corporation  possesses  two  well  defined 
and  different  attitudes  towards  the  persons  within  its  ter- 
ritory. In  one  of  these  it  is  a  governmental  agency,  car- 
rying out  the  public  social  polity  of  the  State :  in  the  other 
it  partakes  of  the  characteristics  and  limitations  of  pri- 
vate corporations.  As  a  vicarious  possessor  of  that  un- 
defined fund  of  sovereignty  called  the  police  power,  it  is 
as  immune  to  the  control  of  the  courts  as  its  supreme 
grantor ;  in  its  merely  corporate  activity  it  is  more  or  less 
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amendable  to  judicial  control,  in  proportion  as  its  acts  are 
remote  from  or  identical  to  its  political  functions.  Ac- 
cordingly we  find  in  all  the  jurisdictions  decisions  on  the 
one  hand  denying  the  power  of  the  courts  to  interfere 
with  municipal  functions:  on  the  other  hand  asserting 
that  power,  and  granting  its  exercise  to  private  and  arti- 
ficial persons  for  the  protection  of  their  property.  Upon 
an  examination  of  these  cases  it  will  be  discovered  that 
the  line  of  departure  in  all  of  them  is  the  boundary  of 
what  may  be  legitimately  assumed  to  be  an  exercise  of 
the  police  power;  that  beyond  this  limit  a  rule  is  applied 
in  its  full  force  which  places  these  corporations  on  the 
same  footing  with — and  liable  to  sue  and  be  sued  in  the 
courts  in  all  cases  as  are — ^private  persons  and  corpora- 
tions. 

The  rationale  of  this  distinction  depends  on  the  con- 
ception of  the  police  power,  insofar  as  it  is  restrictive  or 
destructive,  as  exhausted  when  the  welfare  of  the  com- 
munity has  been  attained ;  and  upon  the  necessity  of  pre- 
serving constitutional  rights  against  illegal  interference, 
under  the  specious  guise  of  governmental  activity,  when 
it  clearly  appears  that  the  pretended  public  function  is 
in  reality  a  private  engine  of  destruction.  We  find  this 
idea  expressed  in  varying  terms  in  the  different  decisions. 

Thus  in  Brown  v.  Birmingham  Judge  McClellan  re- 
fuses to  consider  the  second  element  of  irreparable  in- 
jury, the  consequent  injury  incapable  of  computation — 
he  says  it  is  beside  the  mark,  and  the  term  which  ex- 
presses the  dividing  line  in  that  case  consists  in  the 
words:  ''bona  fide  prosecutions.'^ 

In  Davis  v.  Am.  Society,  etc.,  75  N.  Y.  362,  the  court 
says  that  the  ruin  to  character  and  property  the  results 
of  a  bona  fide  exercise  of  the  police  power,  is  damnum 
absque  injuria. 

In  Port  of  Mobile  v.  L.  &  N.  R.  Co.,  "It  cawnot  be  tole- 
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rated  that  a  municipal  corporation,  in  view  of  these  prin- 
ciples, should  escape  the  grasp  of  a  court  of  chancery,  in 
a  clear  case  of  equitable  cognizance,  by  the  device  of  add- 
ing a  penalty  to  an  illegal  and  void  ordinance,  which  is 
designated  as  a  repudiation  of  its  own  valid  grants  or  con- 
tracts,    ♦     ♦     •" 

In  Dobbins  v.  Los  Angeles,  supra,  'The  State  has  un- 
doubtedly the  power,  by  appropriate  legislation,  to  pro- 
tect the  public  morals,  the  public  health,  and  the  public 
safety;  but  if,  by  their  necessary  operation,  its  regula- 
tions looking  to  either  of  these  ends  amount  to  a  denial 
to  persons  within  its  jurisdiction  of  the  equal  protection 
of  the- laws,  they  must  be  deemed  unconstitutional  and 
void.     *     *     * 

This  principle  was  recognized  and  applied  in  the  Su- 
preme Court  of  California  in  a  case  decided  later  than 
the  one  under  consideration  (Re  Smith,  decided  May 
31,  1904,  143  Cal.  368,  77  Pac.  180),  in  which  it  was  held 
that  a  county  ordinance  making  it  a  misdemeanor  to 
maintain  a  gas  works  within  a  sparsely  settled  district 
was  unreasonable  and  void.  In  that  case  the  court,  after 
again  quoting  from  Munn  v.  Illinois,  to  the  effect  that  the 
courts,  will  not  interfere  with  laws  which  are  within  the 
scope  of  legislative  power,  well  said :  'But  running  cur- 
rent with  this  principle,  and  to  be  read  with  it,  is  one  of 
equal  importance, — namely,  that  when  the  police  power 
is  exerted  to  regulate  a  useful  business  or  occupation  the 
legislature  is  not  the  exclusive  judge  as  to  what  is  a  rea- 
sonable and  just  restraint  upon  the  constitutional  right  of 
the  citizen  to  pursue  any  trade,  business  or  vocation 
which  in  itself  is  recognized  as  innocent  and  useful  to  the 
community.  It  is  always  a  judicial  question  if  any  par- 
ticular regulation  of  such  right  is  a  valid  exercise  of  the 
police  power,  though  the  authority  of  the  courts  to  de- 
clare such  regulatio  innvalid  will  be  exercised  with  the 
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utmost  caution,  and  only  when  it  is  clear  that  the  ordi- 
nance or  law  declared  void  passes  the  limits  of  the  police 
power,  and  infringes  upon  rights  guaranteed  by  the  con- 
stitution/ '' 

And  in  Barthet  v.  New  Orleans,  24  Fed.  263 :  "This  is 
not  a  case  where  the  city  may  or  will  have  an  ultimate 
right  to  do  the  thing  complained  of  as  sometime  happens 
when  a  city  is  attempting  to  do  a  thing  lawful  to  be  done 
but  prematurely;  ♦  ♦  •  but  the  city  can  never  do 
the  act  complained  of  without  violating  Barthet's  consti- 
tutional rights." 

In  Atlanta  v.  Gate  City  Light  Co.,  71  Ga.  106 :  "Where 
it  is  manifest  *  •  ♦  that  a  prosecution  and  arrest 
are  threatened  for  an  alleged  violation  of  city  ordinances, 
for  the  sole  purpose  of  preventing  the  exercise  of  civil 
rights  conferred  directly  by  law,  injunction  is  the  proper 
remedy  to  prevent  injury  to  the  party  thus  menaced." 

In  Central  Trust  Co.  v.  City  St.  R.  Co.,  80  Fed.  225, 
Judge  Showalter  said:  "♦  *  *  it  seems  to  be  law 
that,  when  such  prosecutions  are  threatened  under  color 
of  an  invalid  statute  for  the  purpose  of  compelling  the 
relinquishment  of  a  property  right,  the  remedy  in  chan- 
cery is  available." 

Prima  facie,  the  arrest  of  a  person — ^his  detention  for 
a  time — does  not  show  any  substantial  direct  injury  to 
his  property,  as  the  proximate  consequence  thereof,  such 
as  the  courts  notice — ^much  less  that  an  injury  if  caused 
by  such  arrest  cannot  be  adequately  remedied  by  a  ver- 
dict for  damages.  On  the  face  of  it,  such  an  arrest  is 
no  more  than  a  personal  trespass.  We  have  seen  that  a 
court  of  equity  never  interferes  except  to  protect  prop- 
erty rights,  and  only  then  when  the  remedy  at  law  by 
damages  is  inadequate.  The  rule  then  is  that  a  mere* 
allegation  of  threatened  arrest  of  complainant  or  his  ser- 
vants is  not  enough  to  show  an  injury  to  property,  nor 
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will  the  allegation  of  irreparable  injury  impart  any 
equity :  facts  must  be  averred  to  show  to  the  court  that 
such  will  be  the  result  of  the  alleged  wrong  about  to  be 
perpetrated.  We  find  this  rule  plain  enough  in  its  con- 
ception, the  reason  of  it  obvious,  but  sometimes  difficult 
in  its  application  owing  to  varying  circumstances.  We 
also  find  it  variously  stated  by  the  different  judges,  some- 
times in  the  shape  of  a  denial  that  equity  interferes  at 
all  in  these  cases.  But  when  the  case  is  examined  in 
which  such  dictum  is  asserted,  it  will  be  discovered  that 
one  or  both — usually  both — of  the  elements  of  irrepara- 
ble injury  are  wanting — even  in  many  of  them  that  there 
is  no  attempt  to  aver  irreparable  injury — and  that  the 
categorical  denial  of  the  jurisdiction  had  reference  to  this 
condition ;  or  sometimes  the  court  is  using  the  words  ir- 
reparable injury  not  as  words  of  technical  terminology, 
but  in  the  sense  of  grievous  injury,  such  an  one  however 
as  the  person  inflicting  has  a  right  to  inflict.  Thus  in 
Brown  v.  Birmingham,  Judge  McClellan  need  not  have 
rested  with  the  assertion  that  the  averment  of  irreparable 
injury  was  beside  the  mark.  It  was  indeed  beside  the 
mark  in  that  case,  but  also  unsupported  by  facts.  For 
one  may  well  ask :  How  will  the  arrest  of  Brown  and  his 
agents  and  servants  injure  his  business?  And  even  if  it 
injure  his  business,  even  if  the  business  should  be  closed 
for  a  week  or  a  month,  how  will  irreparable  injury  be  the 
result?  Is  there  anything  to  show  that  a  jury  could  not 
consider  fully  the  damages  incident  to  the  closing  and 
give  full  compensation  therefor?  But  Judge  McClellan 
was  not  using  the  term  irreparable  damage  in  a  technical 
sense :  he  was  using  it  in  the  sense  of  a  great  and  grievous 
destruction  of  property,  but  which  is  damnum  absque 
injuria.  Bear  in  mind  he  says :  "Not  only  is  it  true  in  a 
legal  se^ise,  that  no  damages  irreparable  or  otherwise, 
result  to  a  defendant  from  a  bona  fide  prosecution  for  an 
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alleged  crime/'  etc.  (Here  he  is  speaking  of  technical 
irreparable  injury.)  But  above  that  he  has  said:  "If 
the  quasi  criminal  ordinance  for  violations  of  which  the 
prosecutions  are  about  to  be  instituted  is  a  valid  ordi- 
nance, the  ascription  of  damages,  however  irreparable, 
is  of  course,  not  to  the  prosecution  in  any  legal  sense, 
but  to  the  complainant's  own  voluntary  and  unlawful 
acts.  Criminals  have  no  standing  anywhere  to  complain 
of  detriment  to  their  persons,  business  or  estates,  re- 
sulting directly  or  indirectly  from  their  prosecution  and 
conviction.  He  then  proceeds  to  say  that  if  innocent,  he 
will  be  declared  so  by  the  court  of  first  instance  on  the 
trial  of  the  case  and  no  more  injury  be  inflicted  than  is 
necessary.  Here  he  obviously  is  not  using  the  words 
'irr^arable  damages"  in  the  sense  of  irreparable  injury 
and  does  not  mean  to  deny  the  jurisdiction  to  interfere 
when  irreparable  injury  is  shown. 

So  in  the  case  of  Old  Dominion  Tel.  Co.  v.  Powers, 
supra,  the  utmost  that  was  shown  there  to  enjoin  were 
personal  trespasses  against  the  servants  of  the  company. 
Judge  Dowdell  in  denying  the  jurisdiction  particularly 
says :  "The  averments  of  the  bill  of  irreparable  injury, 
under  the  facts  stated,  impart  no  equity  to  it,"  etc.  The 
cases  which  were  cited  here  are  Moses  v.  Mayor,  supra; 
Atty.  Genl.  v.  McGehee,  172  U.  S.  516;  In  re  Sawyer, 
124  U.  S.  200;  Davis  v.  Am.  Soc.,  etc.,  supra;  Crighto  v. 
Dahmer,  70  Miss.  602,  and  Brown  v.  Birmingham,  supra. 
In  several  of  these  cases  the  jurisdiction  to  enjoin  crim- 
inal prosecutions  under  void  ordinances  is  expressly  re- 
cognized. In  the  Moses  v.  Bebee  case  the  particular  equi- 
ty claimed  by  the  complainant  was  multiplicity  of  suits 
and  not  irreparable  injury. 

In  Aty.  Genl.  v.  McGehee,  the  court  held  that  the  suit 
was  in  effect  against  the  State  of  Alabama,  and  could  not 
therefore  be  maintained.    But  further  than  this,  there  is 
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nothing  in  the  case  showing. irreparable  injury. 

In  re  Sawyer  the  Judge  delivering  the  opinion  expressly 
stated  that  no  property  right  was  invaded.  "The  whole 
object  of  the  bill  in  equity  filed  by  Parsons,  the  Police 
Judge  of  the  City  of  Lincoln,  against  the  mayor  and  coun- 
cilmen  of  the  city,  upon  which  the  Circuit  Court  of  the 
United  States  made  the  order,  for  the  disregard  of  which 
they  are  in  custody,  is  to  prevent  his  removal  from  the 
office  of  police  judge.  No  question  of  property  is  sug- 
gested in  the  allegations  of  the  matters  of  fact  in  the 
bill,  or  would  be  involved  in  any  decree  that  the  court 
cotild  make  thereon." 

Davis  V.  Am.  Soc.,  etc.,  has  been  already  discussed. 
That  decision  expressly  went  upon  the  ground  that  the 
first  element  of  irreparable  injury — ^the  wrongful  act — 
was  wanting.  But  further  than  this,  there  were  no  spe- 
ciiil  circumstances  showing  that  there  was  any  irrepara- 
ble damage. 

Crighto  V.  Dahmer  was  simply  and  solely  an  attempt 
by  a  tenant  or  alleged  tenant  to  prevent  by  injunction, 
his  landlord  having  him  arrested  for  trespass:  no  irre- 
parable injury  or  irreparable  damage  shown.  The  law 
was  valid,  and  his  only  ground  of  interference  was  that 
he  was  not  guilty.  And  though  the  judge  delivering  the 
opinion  cries  out  and  cuts  himself  at  the  idea  of  a  court 
of  equity  interfering  with  a  criminal  prosecution,  and 
in  doing  so  attempts  to  discredit  the  opinion — although 
he  does  not  refute  the  reasoning — of  a  leading  case  de- 
cided by  an  eminent  judge — Lottery  Co.  v.  Fitzpatrick, 
3  Woods  222  (a  case  more  cited  than  almost  any  other 
when  protection  to  corporate  franchises  against  wrong- 
ful destruction  by  public  officers  is  granted  by  injunc- 
tion) he  need  not  have  been  at  the  pains  of  having  said 
more  to  Crighto  than:  "You  admit  the  validity  of  the 
law :  your  only  reason  for  asking  us  to  assist  you  by  in- 
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junction  is  that  you  are  innocent,  and  the  motive  of  the 
prosecutor  is  vexatious.  If  we  do  that  we  will  be  usurp- 
ing the  jurisdiction  of  the  criminal  courts;  and  every 
person  prosecuted  criminally  in  Mississippi  will  be  en- 
joining prosecutions  because  he  is  innocent." 

In  the  case  of  West,  supra,  the  allegations  of  irrepara- 
ble injury  were  no  more  probative  of  irreparable  injury 
than  in  the  Powers  case. 

It  is  not  the  purpose  of  this  paper  to  discuss  the  cir^ 
cumstances  which  will  create  irreparable  injui^.  The 
cases  cited  will  illustrate  them.  Attention  is  also  invited 
to  the  case  of  Austin  v.  Cemetery  Assn*,  87  Tex.  830,  28 
S.  W.  528. 

We  come  now  to  consider  the  last  element  of  the  jur- 
isdiction :  the  nature  of  the  remedy  which  the  courtB  of 
law  can  afford. 

On  the  one  hand,  the  result  of  an  arrest  and  prosecu- 
tion is  the  detention  of  the  complainant — or  of  some  other 
person  whose  liberty  is  necessary  to  the  preservation  of 
the  property  right,  or  even  of  some  person  whose  prose- 
cution only  indirectly  affects  that  right — on  the  other 
hand  the  result  to  that  property  itself:  irreparable  injury 
or  destruction.  The  first  result  is  one  which  the  courts 
of  criminal  law  and  civil  law  courts  can  deal  with  ade- 
quately and  completely :  the  other  their  full  and  complete 
vindication  of  the  innocence  of  the  accused  person  and 
awards  of  damages  to  him  for  false  imprisonment  in  no 
way  remedy.  Here  then  is  a  case  for  an  application  of 
the  equitable  doctrine  that  equity  interferes  to  protect 
rights  of  property  when  there  is  not  an  adequate  remedy 
at  law. 

The  reasons  are  well  stated  in  the  case  of  Ga.  R.  R.  and 
Banking  Co.  v.  Atlanta,  118  Ga.  486,  45  S.  E.  256:  "When 
equity  acts  in  such  instances,  (i.  e.,  to  protect  private 
property)  it  ignores  the  criminal  features,  and  exercises 
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jurisdiction  solely  with  reference  to  the  effect  of  the  act 
on  property  or  business." 

The  courts  have  in  some  of  the  cases  used  the  words 
"multiplicity  of  suits"  to  express  the  idea,  "many  vexa- 
tions by  criminal  prosecutions  or  necessity  for  many 
damage  suits  if  the  injunction  is  not  panted/'  this,  not 
as  a  ground  for  jurisdiction,  but  as  a  circumstance  to  be 
weighed  in  determining  the  amount  of  the  damage,  as 
going  to  show  irreparable  injury.  Thus  Judge  Somer- 
ville  uses  the  words  in  this  untechnical  sense  in  the  Port 
of  Mobile  v.  Railroad  Company  case.  From  this  loose  use 
of  the  words,  and  in  this  untechnical  sense,  counsel  in 
injunction  suits  have  frequently  attempted  to  draw  the 
case  in  which  the  judges  so  spoke  into  authorities  to  the 
proposition  that  many  criminal  prosecutions  or  many 
damage  suits  constitute  that  "multiplicity  of  suits" 
which  is  ground  of  equitable  cognizance.  When  this  con- 
tention is  met  with  in  a  case,  it  is  necessary  to  deny  it. 
Thus  in  Brown  v.  Birmingham,  supra,  and  in  Old  Do- 
minion Tel.  Co.  v.  Powers,  supra,  and  in  Moses  and 
Beebe  v.  Mobile,  supra,  the  judges  did  not  mean  to  say 
that  "multiplicity  of  suits"  in  a  technical  meaning,  is  not 
a  ground  of  equitable  cognizance,  but  that  many  prose- 
cutions are  not  the  equivalent  of  the  equitable  ground. 
As  a  distinguished  lawyer  of  England  said  in  a  criminal 
case  long  ago :  "I  did  not  know  that  a  couple  of  hundred 
of  black  rabbits  made  a  black  horse." 

Multiplicity  of  suits  was  defined  in  the  Moses  and 
Beebe  case.  "The  foundation  of  the  jurisdiction  under 
some  circumstances  is  the  quieting  and  suppressing  of 
litigation,  and  the  remedy  is  known  as  a  "Bill  of  Peace." 
To  entitle  the  party  to  maintain  it,  there  must  be  a  right 
claimed  affecting  many  persons;  'for  if  the  right  is  dis- 
puted between  two  persons  only,  not  for  themselves,  and 
all  others  in  interest,  but  for  themselves  alone,  the  bill 
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will  be  dismissed.'  2  Story's  Eq.  Sec.  857;  Morgan  v. 
Morgan,  3  Stew.  883  (21  Am.  Deor  638) ;  Gunn  v.  Har- 
rison, 7  Ala.  585." 

If  one  wishes  to  read  an  interesting  case  of  equitable 
interference  with  criminal  prosecutions  on  the  ground  of 
multicplicity  of  suits  he  cannot  do  better  than  examine 
the  case  of  City  of  Chicago  v.  Collins,  175  Ills.  445,  51 
N.  E.  907. 

The  court  there  said :  "The  enforcement  of  a  void  or- 
dinance may  be  enjoined  in  order  to  prevent  a  multi- 
plicity of  suits,  at  the  instance  of  any  person  whose  in- 
terests are  impaired  by  it.    *     *     * 

Where  such  court  (of  equity)  is  resorted  to  on  the 
ground  of  prevention  of  multiplicity  of  suits,  there  must 
be  a  right  affecting  many  persons.  •  •  •  In  the 
present  case  373  complainants  have  filed  their  bill  for 
relief.  Their  grievance  is  precisely  the  same,  and  arises 
from  the  same  cause."  Elsewhere  the  court  said  that 
the  rights  to  be  determined  by  the  suit  were  identical  with 
that  of  from  200,000  to  300,000  other  citizens  of  Chicago. 

The  only  circumstance  which  gives  to  injunction 
against  criminal  prosecutions  instituted  under  void  mu- 
nicipal ordinances  which  are  directed  against  property 
rights  with  the  intent  and  the  power  to  destroy  them  a 
peculiar  question  to  be  determined,  is  the  necessity  of 
non-interference  with  the  police  power.  After  the  court 
has  fully  seen  that  the  act  is  not  in  fact  referable  to 
that  power,  but  that  the  authorities  are  using  the  muni- 
cipal charter  as  an  instrument  of  oppression  and  de- 
struction, the  case  ceases  to  have  in  it  any  features  dif- 
ferent from  other  cases  inviting  the  remedy  by  injunc- 
tion; and  though  you  may  state  this  superficial  reason 
or  that  trifle,  or  make  this  or  that  distinction,  the  true 
reason  for  interference  or  non-interference  is  after  all 
this  and  this  only :    "The  want  of  an  adequate  remedy  at 
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law."  And  it  must  also  be  admitted  after  a  full  and 
careful  reading  of  the  cases,  that  this  is  not  a  technical 
rule,  but  is  founded  on  natural  and  substantial  justice. 
In  fact  the  remedy  has  been  so  administered  in  these 
cases,  as,  though  the  judges  frequently  contradict  each 
other,  that  the  facts  in  all  of  them  range  them  properly 
into  two  classes :  those  cases  in  which  there  was  an  ade- 
quate remedy  at  law:  under  this  head  come  the  cases 
where  the  right  was  refused.  In  not  one  of  these  cases 
was  there  not  a  defect  in  the  complainant's  right,  under 
the  theory  I  have  advanced  in  this  paper ;  and  those  cases 
in  which  there  was  not  an  adequate  remedy  at  law :  under 
this  head  come  the  case  in  which  the  right  was  granted. 
In  not  one  of  these  cases  might  not  the  grant  of  the  writ 
have  been  supported  by  the  broad  grounds  of  equitable 
jurisdiction  in  general.  It  must  be  remembered  that: 
"No  inflexible  rule  can  be  laid  down  for  the  determina- 
tion of  the  question  as  to  whether  jurisdiction  exists  in  a 
court  of  equity.  In  general,  an  adequate  legal  remedy 
will  suffice  to  make  such  courts  hesitate  in  acting.  But 
inadequacy  in  granting  relief  for  the  determination  of  a 
right  may  arise  from  causes  other  than  mere  forms  of 
remedy,  and  it  will  not  do  to  sacrifice  justice  on  the  mere 
ground  of  the  form  of  the  remedy,  where  convincing  facts 
show  that  adequate  relief  can  best  be  had  in  the  form  of 
a  court  of  equity."     City  of  Chicago  v.  Collins,  supra. 
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REPORT  OF  COMMITTEE  ON  LEGAL  EDUCATION 
AND  ADMISSION  TO  THE  BAR. 


BY.  S.  S.  PLEASANTS,  Chairman. 


Your  Committee  on  Legal  Education  and  Admission 
to  the  Bar,  respectfully  report  that  the  present  law  reg- 
ulating admission  to  the  bar  is  a  great  improvement  upon 
our  former  law,  as  it  removes  many  of  the  most  conmion 
defects  in  the  former.  It  secures  to  some  extent  uni- 
formity in  the  requirements  for  admission,  and  prevents 
repeated  applications  by  candidates  and  their  frequent 
admission  in  one  county  after  their  rejection  in  an- 
other. Under  the  present  law  applicants  are  admitted 
upon  the  production  of  a  diploma  from  the  University  of 
the  State.  The  law  course  at  the  University  is  two  years. 
This  length  of  time,  at  least,  is  necessary  for  a  student 
to  properly  qualify  himself  for  admission,  whether  he 
studies  in  a  law  school,  office  or  elsewhere,  and  we  are  of 
the  opinion  that  applicants  who  do  not  have  diplomas 
should  be  required  to  show  that  they  have  studied  law 
for  at  least  two  years,  all  such  applicants  of  course  to 
pass  the  examination  provided  by  law. 

Every  practitioner  should  be  well  versed  in  the  ethics 
of  his  profession.  The  young  practitioner  should  begin 
with  a  thorough  knowledge  of  the  code  of  ethics. 

This  association  has  a  most  excellent  code  of  ethics, 
and  we  are  of  the  opinion  that  this  code  should  be  made 
by  law  an  additional  subject  for  the  examination  of  ap- 
plicants. 

Your  committee  recommend  that  the  Committee  on 
Legislation  be  instructed  to  prepare  and  submit  to  the 
Legislature  amendments  to  the  present  statute:  First, 
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Requiring  applicants  without  diplomas  from  the  State 
University  before  admission,  to  show  that  they  have 
studied  law  for  at  least  two  years.  Second,  Making  the 
Code  of  Ethics  of  this  Association  an  additional  subject 
for  examination. 
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TRIAL  COURTS  IN  ALABAMA. 


BY  HENRY  FITTS. 


The  object  of  this  paper  is  to  suggest  some  method  of 
dealing  with  the  courts  of  first  instance  in  our  own  State. 
Its  object  is  purely  practical.  It  lays  no  claim  to  literary 
merits,  and  it  is  not  the  reflex  of  professional  research. 

The  constitution  of  1901  left  this  important  subject  al- 
most as  the  convention  found  it.  This  is  perhaps  the  one 
great  defect  of  that  admirable  constitution.  However, 
this  was  almost  purely  a  sin  of  omission,  for  the  present 
charter  of  our  liberties  leaves  the  legislature  great  lati- 
tude in  establishing  a  judicial  system.  It  is  left  to  the 
discretion  of  the  law-making  body  to  confer  upon  either 
the  circuit  or  chancery  court  the  jurisdiction  of  the  other 
court;  that  is  to  say,  a  combination  of  the  two  jurisdic- 
tions in  one  court  is  especially  made  permissible.  There 
seems  to  be  no  restriction  upon  the  powers  of  the  Legis- 
lature in  this  direction,  except  that  no  court  of  general 
jurisdiction  may  be  established  exclusively  for  a  county 
of  less  than  20,000  inhabitants  and  three  and  a  half  mil- 
lions of  taxable  values.  In  this  respect,  the  constitution 
yields  recognition  tp  the  well  nigh  universal  tendency  to 
combine  the  administration  of  the  two  branches  of  jur- 
isprudence in  one  and  the  same  judicial  officer;  but  more 
of  this  hereafter. 

The  Legislature  of  1903,  after  wrangling  through  two 
sessions,  passed  what  purported  to  be  a  law  regulating 
the  juidiciary  of  the  State,  and  in  addition  numerous  local- 
ities secured  the  establishment  of  what  purported  to  be 
local  courts.  The  system,  if  system  it  could  be  called, 
the  creation  of  which  was  thus  attempted,  was  anything 
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but  homogeneous  or  systimatic.  It  seems  that  the  Higher 
Power  took  care  to  give  the  lawyers  of  Alabama  anpthfir 
opportunity  to  see  that  this  vigorous  conmionwealth  ha§ 
a  judicial  system  fit  to  discharge  the  first  great  fiipc- 
tion  of  free  government.  "To  give  justice  without  de- 
lay." First  fell  the  great  Lusk  law.  Its  mourners  we 
limited  to  those  who  lost  office  by  its  downfall.  Then 
the  local  courts  began  to  find  a  burial  place  beside  the 
dead  king,  until  for  a  time  there  was  a  morbid  disap- 
pointment in  the  reading  of  a  newspaper  which  failed  to 
record  a  judicial  decision  putting  at  least  one  court  per- 
manently out  of  business.  For  a  time,  the  first  question 
considered  by  each  lawyer  upon  going  iuto  court  was 
whether  or  not  he  was  really  in  court,  or  in  attendance 
upon  the  performance  of  the  local  politicians'  Punch  and 
Judy  show.  This  condition  did  not  increase  respect  for 
the  administration  of  the  law,  and  for  the  time  played 
havoc  with  the  orderly  dispatch  of  legal  business.  This 
condition  it  was  which  first  tempted  me  to  look  abroad  to 
see  how  others  do  this  thing,  of  which  we  were  at  that 
time  making  so  inglorious  a  mess. 

In  New  Jersey  a  separate  chancery  court  is  still  con- 
ducted, being  held  only  in  Jersey  City,  Camden,  Newark 
and  Trenton.  This  is  a  very  small  State,  and  the  con- 
ditions prevailing  there  are  entirely  different  from  those 
with  which  we  are  surrounded.  Vermont  preserves  the 
old  Chancery  system,  and  each  Judge  of  the  Supreme 
Court  is  a  chancellor  throughout  the  State.  These  ap- 
pellate judges  actually  do  the  trial  work.  In  Arkansas, 
Mississippi  and  Alabama,  the  chancery  jurisdiction  is 
still  separately  administered,  and  here,  as  in  Dickens' 
time,  ''gives  to  monej^d  might  the  means  abundant  of 
wearing  out  the  right."  In  England,  where  this  separate 
court  had  its  origin,  and  flourished  for  agea,  it  has  utterly 
perished  from  the  land,  and  its  accustomed  place  knowisi 
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it  no  more.  In  Virginia,  where  ancient  traditions  and 
old  time  customs  are  fondly  cherished,  there  is  one  lonely 
Chancellor;  and  this  is  probably  a  mere  matter  of  con- 
venience in  dividing  the  work  among  the  judges  of  the 
City  of  Richmond. 

In  all  of  the  Federal  Courts,  and  in  the  courts  of  all 
of  the  American  States  and  Territories  except  as  above 
pointed  out,  the  two  jurisdictions  are  administered  by 
the  same  judicial  officer.  In  some  instances  with  full 
recognition  of  the  separateness  of  the  two  learnings,  and 
in  the  others,  as  a  conglomerate  jurisdiction. 

The  first  lesson  to  be  learned  from  a  comparison  of  the 
various  systems  of  courts  is  that  the  best  results  are  to 
be  obtained  from  the  simpler  method  of  combining  both 
jurisdictions  in  one  officer.  This  will  be  no  experiment 
in  Alabama,  as  the  very  useful  careers  of  the  City  Courts 
of  Montgomery,  Birmingham,  Anniston,  Selma,  Gadsden 
and  Tuscaloosa  all  attest.  The  advantages  seem  mani- 
fest. The  number  of  judicial  officers  to  be  maintained 
may  be  reduced  and  the  compensation  of  each  judge  cor- 
'respondingly  increased.  The  administi'ation  of  the  two 
jurisdictions  broadens  and  elevates  the  administrator  in- 
stead of  narrowing  his  sphere  of  thought  and  study  to 
the  arbitrary  rules  of  the  common  law,  or  tempting  him 
to  an  over  zealous  following  of  the  subtle  intricacies  of 
chancery  practice.  It  makes  the  judgeship  far  more  at- 
tractive intellectually.  But  above  everything  else,  it 
tends  to  frequent  terms  of  court  and  a  closer  touch  of  the 
exalted  chancery  power  with  the  mundane  subjects  and 
victims  of  litigation.  It  injects  into  equity  some  of  the 
virility  and  dispatch  of  the  common  law,  and  into  the 
eonomon  law,  some  of  the  high-mindedness  of  chancery. 
While  every  practicing  lawyer  knows  that  a  chancery 
jurisdiction  is  more  important  to  property  and  business, 
Alabama  provides  fiv6  chancellors,  as  against  some  thir- 
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teen  circuit  judges.  Every  man  in  Alabama  knows  his 
circuit  judge,  and  generally  holds  him  in  high  esteem  or 
in  deserved  contempt.  The  chancellor,  in  his  hurried 
flittings  from  place  to  place,  is  known  only  of  the  lawyers. 
The  average  countryman  of  fair  intelligence  in  Alabama 
only  becomes  cognizant  of  a  chancery  court  when  caught 
within  the  toils  of  that  branch  of  jurisprudence  wherein 
the  law  is  deficent. 

In  courts  of  law,  the  case  comes  on  for  trial,  the  jury 
is  empanelled,  the  trial  had,  and  the  thing  is  done.  The 
chancery  court,  is  supposed  to  exercise  an  ever  present 
fostering  care  over  much  of  the  property  coming  within 
its  remedial  process.  The  chancellor,  through  his  receiv- 
ers, his  masters,  his  mandatory  injunctions,  his  jurisdic- 
tion of  estate  of  legal  incompetents,  is  the  custodian, 
guardian  and  managing  agent  for  the  owners.  The  proper 
administration  of  his  duties  demands  that  he  should  never 
be  long  absent  from  any  place  in  which  his  court  is  held, 
and  that  his  attention  should  be  ever  upon  the  property 
rights  intrusted  to  his  keeping.  Some  two  days  at  a  time 
twice  a  year  in  each  county  is  manifestly  an  insufficient 
time  within  which  for  any  mortal  man  to  even  make  a 
respectable  pretense  of  properly  caring  for  the  business 
which  comes,  or  which  under  any  adequate  system  would 
come,  before  the  chancery  court.  In  the  rural  districts 
of  Alabama,  and  by  this  I  mean  all  of  the  State  except 
its  few  cities,  the  court  of  equity  is  more  or  less  a 
stranger  in  the  land,  is  little  reverenced,  and  is  much 
feared  as  an  instrumentality  of  indefinite  delay.  In  the 
judgment  of  the  writer,  it  has  little  of  that  influence  for 
good  which  its  high  moral  tenets  would  exert,  if  it  were 
but  given  the  chance. 

I  think  both  the  principles  and  practice  of  equity  can 
and  ought  to  be  preserved  in  its  distinctness  from  those 
of  the  common-law;  that  its  remedies  ought  to  be  kept  in- 
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tact;  and  that  separate  dockets  should  be  kept  But  I  do 
think  that  more  o>f  those  principles  should  be  brought  into 
constant  use,  and  that  those  remedies  should  be  ever  at 
hand.  A  man  administering  both  jurisdictions  will  be 
a  better  judge  in  each.  Its  intellectual  attractiveness  will 
draw  to  the  judgeship  a  high  type  of  men,  if  they  are  at 
all  adequately  paid. 

Possibly  a  purely  county  system  of  one  law  and  equity 
court  in  each  county,  as  is  the  system  of  California  and 
the  State  of  Washington,  is,  where  the  counties  aie  of 
adequate  population,  the  most  nearly  perfect  arrange- 
ment of  nisi  prius  courts;  but  to  this  system  are  the 
potent  objections  of  a  too  great  intimacy  of  the  jad^e 
with  the  parties  to  and  subject  matter  of  the  litigation, 
the  very  restricted  choice  of  material  for  the  judgeship, 
the  small  salary  which  a  comparatively  small  county  can 
pay,  the  domination  of  local  and  petit  politics  in  the  se- 
lection of  judges,  and  consequent  influences  detrimental 
to  even  handed  justice.  These  are  probably  the  consid- 
erations which  have  caused  almost  all  of  the  States  to 
dmg  to  the  circuit  system;  combining  in  one  judge  both 
the  law  and  equity  jurisdiction.  The  more  advanced 
States  have  met  all  the  objections  to  the  circuit  sysfeon 
by  making  the  circuit  small  and  the  terms  frequent.  This 
keeps  the  judges  out  of  strictly  county  politics,  increases 
the  number  of  lawyers  from  whom  the  judges  may  be 
chosen,  and  provides,  or  should  provide,  them  adequate 
compensation. 

In  Indiana,  Iowa,  Kansas,  Maryland,  Michigan  and 
Montana,  the  circuit  courts,  though  not  always  called  by 
that  name,  meet  four  times  in  each  year  in  each  county 
of  the  State.  In  Louisiana,  Maine,  Missouri  and  Utah, 
the  itinerant  judge  gets  around  three  times  each  year. 
In  some  of  tiie  less  populous  States  the  judge  gets  aroond 
only  twice  a  year.    In  New  York,^  and  sonae  other  of  the 
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more  populous  States,  where  several  judges  are  elected 
for  one  district,  they  meet  and  fix  the  terms  fbr  the  year 
by  an  order  entered  updn  the  court  minutes. 

The  diversity  between  the  arrangements  for  trial 
courts  in  the  different  States  is  much  less  than  I  had  ex- 
pected to  fmd  It.  In  most  of  the  States  there  are  tiiree 
courts,  exclusive  of  the  probate  txmrt,  viz :  Justices  of  lie 
Peace,  Circuit  Courts  having  just  about  the  jurisdiction 
of  the  city  courts  of  Alabama,,  and  one  appellate  court. 
This  seems  to  the  writer  the  system  for  Alabama.  The 
circuit  court,  with  both  the  law  and  equity  powers,  and  a 
simple  and  yet  effective  statutory  method  of  settling  the 
estates  of  decedents  and  of  guardianships,  would  grad- 
ually absorb  such  of  that  business  as  is  now  done,  half 
done,  or  left  undone  by  the  so-called  Probate  Courts.  The 
circuits  should  be  small,  and  four  terms  of  court  should 
be  held  in  each  county  each  year.  It  might  not  be  neces- 
sary or  convenient  to  empanel  juries  at  each  of  these 
terms.  The  duties  of  tiie  judge  should  be  so  arranged 
that  he  would  be  at  work  on  every  business  day  for  thirty- 
six  weeks  in  each  year.  Such  a  system  should,  of  course, 
provide  for  a  circuit  court  in  each  of  the  great  counties 
of  the  State,  with  a  sufficient  number  of  judges  for  the 
transaction  of  the  business  of  the  county,  say  six  in  Jef- 
ferson, and  three  each  in  Montgomery  and  Mobile.  Coun- 
ties like  Calhoun,  Etowah,  Dallas  and  Tuscaloosa  would 
probably  be  best  served  by  a  judge  having  only  one  other 
and  smaller  county  in  his  circuit. 

But  a  comparative  study  of  judicial  systems  leads  to 
one  very  clear  conclusion,  which  is,  that  the  effectiveness 
of  the  courts  depends  not  so  much  on  a  system  of  circuits 
or  districts,  or  common  pleas  or  general  sessions,  but  in 
far  larger  part  upon  the  personal  efficiency  of  the  judge. 
The  system  I  have  sought  to  outline  provides  for  the  judge 
a  plane  of  high  intellectuality,  and  that  will  of  itself  be 
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an  attraction  to  earnest  devotees  of  this  great  science. 
But  man  must  live  be  he  never  so  intellectual,  he  mu^t  be 
housed  and  clothed  it  matters  not  how  learned.  He  can 
not  be  a  good  judge,  for  he  cannot  be  really  a  good  man, 
unless  he  is  beyond  the  reach  of  want.  Judges  must  be 
well  paid  if  we  are  to  have  courts  that  will  transact  the 
business.  Since  this  paper  purports  to  be  practical,  I 
venture  to  suggest  that  in  view  of  all  of  the  conditions 
prevailing  in  this  State,  within  and  without  our  profes- 
sion, the  circuit  judge,  being  required  to  pay  his  own 
traveling  expenses,  ought  to  be  paid  not  less  than  three 
hundred  dollars  a  month.  This  is  an  increase  only  com- 
mensurate with  the  advanced  cost  of  living,  and  not,  I 
believe,  commensurate  with  the  increased  cost  of  pro- 
fessional earnings  in  later  years.  The  increase  is  as 
nothing  compared  with  the  advance  in  wealth,  income 
and  activities  of  Alabama,  since  the  present  salaries  were 
fixed.  A  statistical  comparison  would  unduly  lengthen 
this  paper,  but  is  accessible  in  a  report  of  the  State  au- 
ditor of  some  twenty  years  ago  and  his  report  for  the 
current  year. 

A  circuit  judge,  especially  when  in  him  are  vested  the 
prerogatives  of  the  chancellor,  occupies  to  my  mind  the 
noblest  of  all  stations  in  secular  life.  The  functions  of 
his  office  are  most  God-like.  His  opportunities  for  up- 
lifting the  communities  in  which  he  exercises  his  juris- 
.  diction  are  pronounced.  No  man  is  better  placed  to  sur- 
round himself  with,  and  to  live  and  die  among  friends. 
Add  to  this  a  decent  income,  and  the  office  will  be  found 
appealing  to  all  those  self-respecting  men  who,  with  a 
reasonable  regard  for  the  material  needs  of  life,  love 
the  law  as  a  science,  and  cherish  it  as  the  instrumentality 
of  human  justice.  I  would  not  have  the  salary  so  at- 
tractive as  to  appeal  to  those  who  regard  the  law  as  a 
money  getting  trade.    A  well  paid  judiciary  is  the  best 
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economy.  Unless  you  improve  the  quality  of  work  in  the 
trial  courts,  or  in  some  of  them,  you  must  make  an  inter- 
mediate appellate  court.  The  congestion  in  our  Supreme 
Court  is  due,  not  to  the  volume  of  business  originating 
in  the  lower  courts,  but  to  the  lamentable  fact  that  in 
some  of  the  trial  courts  the  only  law  the  judge  knows  is 
what  the  appelate  tribunal  teaches  him  in  the  reversal  of 
his  decisions. 

Good  judges,  it  matters  not  how  well  paid,  are  the 
cheapest  of  all  governmental  instrumentalities, — poor 
judges  are  the  most  costly.  The  fees  of  witnesses,  bail- 
iffs and  jurors  are  piled  up  when  it  takes  two  or  three 
trials  to  accomplish  what  one  should  achieve;  when  it 
takes  three  days  to  do  the  work  which  should  be  done  in 
one.  The  lowest  cost  of  running  a  jury  session  of  court 
for  one  day  is  $50,  and  it  may  easily  be  five  times  as 
much.  But  there  is  a  greater  consideration.  To  many 
of  our  people  the  trial  court  is  the  only  court.  It  is  not 
every  case  which  justifies  an  appeal.  Every  litigant  is 
not  prepared  to  pay  the  price  of  appeal.  To  these  the 
trial  judge  represents  the  law.  And  again,  there  is  sel- 
dom but  one  genuine  trial  of  a  cause.  We  all  know  the 
mending  of  fences,  the  bolstering  up,  the  planing  down 
of  rough  edges,  characteristic  of  a  second  trial.  The  first 
is  a  trial  of  the  facts.  The  second  is  a  tournament  of 
over-stimulated  ingenuity. 

But  how  is  this  new  order  of  things  to  be  brought 
about?  What  is  the  practical  road  to  the  accomplish- 
ment of  this  end?  The  Lusk  law  was  put  upon  its  pas- 
sage and  laden  down  with  innumerable  amendments, 
pulled  hither  and  thither  in  the  service  of  special  inter- 
ests, largely  I  think  because  it  was  proposed  to  put  the 
same  into  effect  immediately  before  the  election  of  judges 
and  solicitors,  and  after  the  political  fences  had  been 
built  up,  and  the  political  banquet  lay  ready  for  devour* 
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ing.  I  believe  that  the  Legislature  of  1907  should  pass  a 
general  court  bill  to  go  into  effect  at  the  expiration  of 
the  terms  of  the  present  circuit  judges  and  solicitors,  that 
IS  to  say,  in  1910.  The  constitution  provides,  or  seems  to 
•provide,  that  the  term  of  no  circuit  judge  or  chancellor 
shall  be  shortened  by  any  change  in  his  circuit  or  division. 
Any  effort  to  re-align  the  circuits  before  1910  will  re- 
sult in  great  confusion,  and  possibly  much  opposition 
uj^on  the  part  of  the  prosecuting  attorneys  now  in  office, 
ilie  registers  in  chancery  seem,  under  the  constitution, 
to  haVe  a  peculiar  security  in  their  positions  during  the 
tenure  of  the  chancellor  by  whom  they  were  appointed. 
1  believe  a  better  law,  more  patriotically  and  wisely 
firamed,  can  be  passed,  to  take  effect  three  years  after  its 
passage;  when  it  will  not  affect  any  vested  rights  of 
officeholders,  than  if  a  law  to  go  into  immediate  effect 
Were  attempted.  This  will  not  prevent  the  cities,  in 
which  business  is  congested,  obtaining  immediate  relief 
from  the  Legislature  of  1907 ;  nor  will  it  prevent  the  pres- 
€fnt  judges  from  securing  a  reasonable  increase  in  their 
salaries  for  the  remainder  of  the  terms  for  which  they 
were  elected.  It  is  plain,  under  section  150  of  the  consti- 
tution, that  these  salaries  may  be  increased,  but  not  di- 
minished during  their  terms  of  office.  I  have  reluctantly 
rfeached  the  conclusion,  that  a  new  system  must  be  post- 
poned for  these  several  years,  after  having  made  an  earn- 
est effort  to  frame  a  suggestive  law  which  would  leave 
each  of  the  present  judges,  chancellors  and  solicitors  in 
the  enjoyment  of  his  office,  and  at  work  at  his  home;  and 
Svhile  this  is  more  nearly  possible  of  achievement  than  you 
would  reasonably  expect,  it  cannot  be  wholly  accom- 
plished. When  we  do  come  to  the  framing  of  a  general 
court  law,  it  might  not  be  amiss  to  adopt  in  some  por- 
tions of  the  State  a  large  circuit  with  several  judges. 
JSiich  a  system  his  the  advantage  of  enabling  the  several 
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judges  within  the  circuit  to  be  of  great  assistance  to 
each  other  in  many  ways,  enlarges  the  material  from 
which  judges  are  to  be  chosen,  and  if  these  judges  should 
alternate  to  some  extent  in  the  holding  of  court,  would 
have  the  effect  of  stimulating  the  activities  of  each. 

In  the  eighth  and  eleventh  circuits  composed  of  some 
nine  counties  in  Northwest  Alabama,  there  are  now  at 
work  two  circuit  judges  and  one  chancellor.  Perhaps 
these  nine  counties  would  make  a  splendid  First  Judicial 
District,  with  three  judges,  each  adequately  paid,  each 
working  thirty-six  weeks  a  year,  giving  the  nine  coun- 
ties some  twenty  weeks  more  of  court  than  they  now  have, 
with  the  work  better  distributed,  better  arranged,  and 
on  the  whole  better  done. 

At  the  risk  of  being  tedious,  I  am  unwilling  to  leave 
this  subject  without  giving  expression  to  one,  and  only 
one,  further  thought.  While  I  yield  to  no  one  in  my  rev- 
erence for  equitable  doctrines  and  remedies,  it  does  seem 
to  me  that  evidence  in  chancery  cases  should  be  taken 
just  as  it  is  taken  in  law  cases.  Every  witness  who  can 
be  reasonably  gotten  to  the  stand  ought  to  be  put  upon 
it.  If  personal  observation  is  an  aid  to  the  discovery  of 
fraud,  perjury  or  evasion  in  the  law  case,  it  is  equally  so 
in  the  chancery  case.  No  good  reason  for  the  difference 
in  the  manner  of  taking  testimony  has  ever  been  ad- 
vanced. It  does  not  affect  the  form  of  the  pleadings,  nor 
the  effectiveness  of  the  remedy.  The  deposition  is,  in 
large  part,  the  reason  for  the  longevity  of  cases  on  the 
chancery  docket.  The  appellate  court  says,  "We  will  not 
review  this  evidence  because  the  circuit  judge  saw  and 
heard  the  witness,  giving  him  an  advantage  over  us  in 
arriving  at  the  truth."  The  same  court  then  reviews 
every  case  submitted  to  the  chancellor  by  deposition.  If 
the  reason  for  reviewing  the  decision  of  the  chancellor 
was  stated  with  the  same  candor  as  the  reason  for  de- 
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dining  to  review  the  decision  of  the  circuit  judge,  would 
not  that  reason  be  this :  "We  and  the  chancellor  have  the 
same  half  chance  of  getting  at  the  truth?"  With  fre- 
quent terms  of  court,  let  us  bring  the  l3ring  witness  and 
the  righteous  judge  face  to  face. 

If  this  paper  has  proven  tedious,  I  beg  that  you  will 
charge  it  to  the  theme ;  and  if  it  has  the  slightest  tendency 
to  give  direction  to  the  thought  of  the  lawyers  of  Alabama 
upon  this  great  subject,  it  furnishes  its  own  apology. 
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REPORT  OF  COMMITTEE  ON  JUDICIAL  ADMINIS- 
TRATION, AND  REMEDIAL  PROCEDURE. 


By  a.  H.  Alston,  Chairman. 


While  it  is  recognized  by  all  thinking  and  intelligent 
people  that  courts  are  established  to  administer  the  law, 
and  enforce  its  execution;  and  without  courts,  there 
could  be  no  organized  society ;  and  all  would  be  in  a  state 
of  chaos,  confusion  and  anarchy,  yet,  even  to  those  not 
learned  in  law,  or  court  procedure,  it  is  frequently  evi- 
dent that  the  purpose  that  brought  into  life  courts  has 
not  been  maintained,  and  justice  has  been  defeated  by 
a  failure  to  administer  the  law.  For  this,  there  must  be 
a  cause  that  should  be  remedied. 

Experience  as  a  lawyer  and  as  a  judge,  causes  the 
writer  to  reach  the  conclusion  that  the  fault  primarily 
is  to  be  found  in  the  manner  in  which  our  jury  system 
is  executed.  So  far  as  the  Jury  System  is  concerned, 
it  is  the  wisest  method  that  the  wisdom  of  man  can 
evolve  for  the  protection  of  society  and  the  adjustment 
of  all  disputed  rights.  And  during  the  centuries  of  its 
existence,  the  experience  and  wisdom  of  the  wisest  states- 
men has  not  been  able  to  suggest  a  better  plan  for  the 
'trial  of  questions  involving  the  life,  liberty,  or  the  prop- 
erty rights  of  man.  And  it  is  today  regarded,  and  will 
ever  so  continue,  the  "great  bulwark  of  our  civil  liber- 
ties." 

When  any  cause  is  submitted  to  an  intelligent,  impar- 
tial and  courageous  judge,  and  an  intelligent,  honest  and 
courageous  jury,  who  go  into  the  jury  box,  determined 
to  be  governed  by  the  solemn  oath  that  has  been  admin- 
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istered  to  each  member  thereof,  justice  is  rarely  de- 
feated. But  can  we  say  that  every  case  tried  is  submit- 
ted under  such  conditions?  I  am  sorry  to  flay  that  we 
can  not;  and  why  not?  For  the  law  provides  in  every 
case  for  the  very  conditions  just  stated.  The  answer  is 
this:  Imperfect  execution  of  the  jury  system.  This  is 
found  to  exist  in  many  respects.  In  the  first  place,  our 
laws  are  too  liberal  in  exempting  citizens  from  jury 
duty.  Why  should  a  man  be  exempted  frohi  jury  duty 
because  he  has  reached  the  age  of  sixty,  tmleiss  hie  is  phy- 
sically or  mentally  disabled?  Why  should  a  township 
trustee,  or  a  member  of  a  military  or  fire  company  be 
exempted? 

The  liberality  of  our  laws  exempting  from  jury  duty, 
practically  deprives  the  courts  of  the  services  Of  a  class  of 
citizens  qualified  for  this  important  work.  Another 
trouble  arises  from  a  want  of  care  on  the  part  6t  the 
officials  in  selecting  the  names  of  the  jurors  when  the 
jury  bonces  are  filled.  The  law  clearly  d^fine^  the  quali- 
fications of  jurors,  and  says  they  shall  be  selected  ttom 
the  male  residents  of  the  county,  over  tweirty-one  and 
under  sixty  years  of  age,  and  shall  be  fit  to  discharge  the 
duties  of  jurors,  with  honesty,  impartiality  and  Intelli- 
gence, and  are  esteemed  in  their  community  for  their  in- 
tegrity, good  character  and  sound  judgment.  Yift  we 
often  find  men  serving  as  jurors,  who  do  not  possess  the 
indispensible  requisites  for  the  administration  of  jui^tice. 
Yet  they  have  been  declared  by  the  Jury  Commission 
to  possess  every  requisite  prescribed  by  law;  and  the 
judge,  although,  he  may  know  that  the  juror  does  not 
measure  up  to  the  qualifications  required  by  law  can  only 
propound  to  him  the  questions  prescribed  by  statute. 
And  as  a  result,  we  find  many  incompetent  men  for  jury 
service  pronounced  qualified  persons  to  serve  as  jurors. 

As  a  matter  of  common  knowledge  to  courts  and  law- 
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yers,  it  can  be  said  that  frequently  in  civil  and  criminal 
cases,  jurors  who  can  scarcely  read  and  write  have  sub- 
mitted to  them  for  analysis,  confused  masses  of  evidence 
elicited  from  a  large  number  of  witnesses  it  has  required 
days  to  examine.  The  judge  can  render  no  aid  to  the 
jury  in  sifting  the  testimony  other  than  give  the  rules 
by  which  they  should  be  governed  in  weighing  the  evi- 
dence; and  the  argument  of  the  counsel  have  presented 
views  so  entirely  divergent,  that  the  unskilled  man 
finds  himself  in  a  wilderness  of  despair,  when  he  retiree 
to  the  jury  room  to  make  up  the  verdict.  And  if  there 
be  one  or  two  strong  men  on  the  jury,  the  verdict  is  di 
rected  by  them  instead  of  the  entire  number  as  the  law 
contemplates.  This  defect  can  be  at  least  remedied  to 
a  considerable  extent  by  reducing  the  causes  for  exemp- 
tion from  jury  service. 

What  the  writer  has  said,  of  course,  has  reference  to 
the  "General  Jury  Law."  For,  we  are  aware  of  the  fact 
that  we  have  in  Alabama,  several  "Jury  Laws."  Some 
are  an  improvement  on  the  general  law.  I  would  refer 
to  the  jury  laws  of  Dallas  County  as  being  a  great  im- 
provement on  the  general  law,  and  invite  the  attention 
of  the  next  Legislature  to  it,  with  the  hope  that  it  be 
made  the  law  of  the  entire  State.  Under  that  jury  law, 
it  is  well  nigh  impossible  to  stock  a  jury  or  to  infhience 
before  selection,  the  action  of  the  Grand  Jury.  These 
are  virtues  that  should  certainly  commend  themselves 
to  our  law  makers. 

Under  the  general  law  in  a  civil  cause,  it  is  ground  for 
challenge  for  cause,  if  the  juror  is  related  by  consanguin- 
ity or  affinity  within  the  prohibited  degrees  to  counsel 
on  either  side  of  the  case ;  but  not  so  in  a  criminal  case, 
no  matter  what  magnitude  it  is.  In  one  county  in  the 
state  within  the  knowledge  of  the  writer,  it  is  ground 
for  challenge  for  cause  in  both  civil  and  criminal  cases, 
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and  this  should  be  the  law  applicable  to  jurors  in  every 
trial  court  in  the  State. 

In  motions  for  new  trials,  the  law  gives  either  party 
in  civil  cases  the  right  to  appeal  to  the  Supreme  Court. 
But  this  right  is  not  given  to  defendants  in  criminal 
cases;  there  is  no  logical  reason  that  can  be  assigned 
for  denying  the  right  of  appeal  to  a  defendant  in  a  crimi- 
nal case.  Certainly,  it  is  not  the  theory  of  the  law  to 
throw  greater  safeguards  around  the  property  rights 
of  its  subjects,  than  it  is  to  guard  their  lives  and  liber- 
ties. The  statute  should  be  so  amended  as  to  give  the 
right  of  appeal  to  the  Supreme  Court  in  both  civil  and 
criminal  cases,  from  the  rulings  of  the  lower  court  on 
motions  for  new  trials. 

While  on  the  question  of  appeals  to  the  Supreme 
Court,  we  can  see  no  good  reason  why  the  state  should 
not  be  put  on  an  equal  footing  with  the  defendant,  and 
be  allowed  to  reserve  exceptions  to  the  rulings  of  the 
trial  judge,  and  have  them  reviewed  by  the  Supreme 
Court;  this  would  be  in  harmony  with  the  purpose  of 
the  law,  which  contemplates  an  absolutely  fair  and  im- 
partial trial;  the  scales  of  justice  to  be  evenly  balanced 
between  the  State  and  the  defendant. 

The  law  gives  the  defendant  the  right  to  have  his 
trial  removed  to  another  county,  when  he  sets  forth  rea- 
sons why  he  cannot  have  a  fair  and  impartial  trial  in 
the  county  in  which  the  indictment  is  found.  That  is 
a  wise  and  just  law,  so  far  as  it  goes,  but  the  right  to 
change  the  venue,  for  like  reasons  should  also  be  confer- 
red upon  the  state;  for  as  it  often  occurs  that  it  is  as 
necessary  to  remove  the  place  of  trial  from  the  local  en- 
vironments prejudicial  to  the  State,  as  it  is  to  procure 
a  fair  and  impartial  trial  for  the  defendant. 

The  statute  should  be  so  amended  as  to  allow  either, 
the  right  to  change  the  venue,  when  a  fair  and  impartial 
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trial  cannot  be  had  in  the  county  of  original  jurisdic- 
tion. In  felonies  when  a  defendant  is  convicted  and  ap* 
peals  to  the  Supreme  Court,  he  has  to  remain  in  jail 
until  his  case  is  passed  on  without  the  privilege  of  bail ; 
if  the  supreme  court  reverses  and  remands  the  case,  he 
is  then  allowed  bail.  We  are  of  the  opinion  that  bail 
should  be  allowed  in  all  cases  not  capital,  pending  an  ap- 
peal. 

Our  information  is,  that  under  the  Georgia  law  in  all 
cases  except  capital  cases,  the  defendant  is  allowed  bail 
after  conviction  and  pending  an  appeal  to  the  Supreme 
Court.  The  wisdom  of  the  Georgia  law,  after  long  ex- 
perience, has  been  demonstrated  by  satisfactory  results. 

In  all  homicides,  the  law  makes  it  the  duty  of  the  jury 
to  determine  the  guilt  or  innocence  of  the  defendant, 
and  if  guilty,  to  determine  the  degree,  and  to  affix  the 
punishment.  If  guilty  of  murder  in  the  First  Degree, 
the  punishment  must  be  fixed  at  death  or  imprisonment 
in  the  penitentiary  for  life.  If  convicted  of  murder  in 
the  Second  Degree,  he  must  be  imprisoned  in  the  peni- 
tentiary for  a  period  of  not  less  than  ten  years.  The 
statute  fixes  the  minimum,  but  not  the  maximum  pun- 
ishment ;  to  that,  there  is  no  limit.  Of  course  it  was  not 
intended  by  our  law  makers  to  impose  the  same  punish- 
ment for  murder  in  the  Second  Degree  that  is  prescribed 
for  the  highest  degree,  and  if  the  jury  were  to  bring 
into  court  a  verdict  finding  the  defendant  guilty  of  mur- 
der in  the  Second  Degree  with  the  punishment  fixed  at 
imprisonment  for  life  in  the  penitentiary,  it  could  not, 
of  course,  support  a  valid  judgement.  Yet,  we  find  the 
spirit  of  the  Law  frequently  violated  by  the  punishment 
being  fixed  at  a  period  of  time  greater  than  the  convict 
could  hope  to  live,  even  surrounded  by  the  quiet  and 
comforts  of  home  life.    We  think  that  the   law   should 
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be  so  amended  as  to  fix  a  maximum  limit  of  not  more 
than  twenty  years. 

In  the  matter  of  pleading,  we  find  that  under  the  gen- 
eral law,  when  the  term  is  for  only  one  week,  the  defen- 
dant must  plead  or  demur  to  the  complaint  within  the 
first  day;  and  when  the  term  is  for  more  than  one  weekj 
by  noon  of  the  second  day.  The  provision  of  this  statute 
frequently  causes  continuances  that  result  disastrously 
to  just  and  meritorious  claims,  by  allowing  pleas  or 
demurrers  filed  at  a  time  when  the  case  may  stand  for 
trial,  without  giving  time  for  consideration  of  the  plea 
or  pleas  by  the  counsel  for  the  plaintiff.  For  instance,  a 
case  may  be  set  for  trial  on  the  afternoon  of  the  second 
day  of  the  term,  the  plaintiff  may  be  ready  for  trial  yet  at 
noon,  the  defendant  in  the  exercise  of  the  rights  conferred 
by  statute,  files  one  or  more  pleas  that  may  be  a  surprise 
to  the  plaintiff,  and  that  may  make  it  necessary  on  his 
part  to  produce  other  and  different  testimony  to  meet 
the  unexpected  issue  raised  by  the  pleadings ;  and  the  con- 
dition of  the  docket ;  and  the  time  allowed  for  holding  the 
court,  such  as  to  prevent  passing  the  case  until  a  later 
day  of  the  term.  The  result  is  a  continuance  which  gives 
the  defendant  six  months  in  which  to  become  insolvent, 
when  perhaps  his  plea  that  secured  the  desired  continu- 
ance was  without  merit  and  could  not  have  been  sus- 
tained. To  prevent  this  evil,  we  suggest  that  the  de- 
fendant be  required  to  file  his  pleas  or  demurrers  at 
least  ten  days  before  the  first  day  of  the  triaHerm,  which 
would  give  the  plaintiff  an  opportunity  to  examine  them 
and  prepare  to  meet  the  issues  raised.  This  can  be  done . 
by  properly  amending  the  present  statute  prescribing  the 
time  in  which  pleas  are  to  be  filed.  We  do  not  wish  to 
be  understood  as  desiring  to  destroy  or  abridge  the  right; 
to  file  such  other  pleadings  in  such  time  as  the  sound 
discretion  ©f  the  court  may  direct. 
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There  should  be  some  limit  or  restriction  governing  t^ 
time  for  requesting  special  written  charges.  As  tt^ci  la^r 
now  is,  there  is  no  iime  for  asking  these  charges;  ftfi/sar. 
may  be  asked  at  any  time  before  the  jury  retire^.  I  s«b- 
pose  that  every  trial  judge  has  had  to  hold  the  jury  bAC^ 
for  some  time  after  the  general  oral  charge  of  the  oouxt 
had  been  given,  that  he  might  pass  upon  special  charges, 
which  were  literally  given  in  the  oral  charge  of  the  court. 
Special  charges  should  be  requested  before  the  arguments 
begin,  then  the  court  would  have  time,  if  needed,  to  care- 
fully consider  and  pass  upon  them  without  unnecessarily 
detaining  the  jury,  which  is  often  tired  and  worn  by  long 
confinement.  Of  course,  if  the  charge  is  merely  explan- 
atory, the  right  to  ask  it  at  any  time  before  the  jury 
retires  should  be  allowed. 

For  years  past,  courts  and  lawyers  have  recognized 
the  necessity  for  court  stenographers,  but  still  Alabama 
has  none,  and  bills  of  exceptions  continue  to  go  to  the 
Supreme  C!ourt  inaccurate  and  largely  the  result  of  guess- 
ing after  wrangling  between  counsel;  with  the  judge  as 
final  arbiter  or  guesser  after  the  facts  have  become  stale 
and  dim  in  his  recollection.  Justice  as  well  as  economy 
demand  that  a  competent  court  stenographer  be  provided 
for  each  circuit,  who  will  be  required  under  oath  to  cor- 
rectly record  the  evidence,  rulings  of  the  court  and  all  ex- 
ceptions reserved  druing  the  trial.  It  is  often  that  bills 
of  exceptions  are  presented  after  several  evtensions  of 
time  have  necessarily  been  granted.  The  lapse  of  time 
and  intervening  matters  have  rendered  it  well  nigh  im- 
possible for  the  couijsel  or  the  judge  to  correctly  remem- 
ber the  mass  of  testimony,  and  all  exceptions  reserved. 
But  with  competent  court  stenographers,  this  trouble 
would  be  avoided,  and  the  ends  of  justice  better  sub- 
served. 

Mr.  President,  I  am  aware  that  this  report  coittains 
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many  suggestions,  and  some  of  them  may  not  seem  wise 
to  this  body;  but  the  need  of  each  has  frequently  seemed 
clear  to  the  writer  in  the  discharge  of  judicial  duties;  and 
they  are  made  with  the  hope  of  remedjdng  some  of  the  de- 
fects pointed  out  in  our  judicial  system  as  now  admin- 
ilttered. 
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By  J.  J.  Maypield,  Chairman. 


To  the  President  and  Members  of  the  Alabama  State  Bar 
Association : 

The  Committee  on  Legislation  begs  leave  to  submit  the 
following  report: 

Your  Committee  on  Legislation  in  its  last  report,  made 
by  Hon.  Alex.  T.  London  and  W.  L.  Martin,  at  the  last 
annual  meeting,  concluded  with  the  following  suggestion : 

"In  conclusion  your  committee  would  suggest  Hon.  J. 
J.  Mayfield,  the  present  Codifier,  be  appointed  chairman 
of  the  new  Committee  on  Legislation,  and  that  the  Sec- 
retary be  authorized  to  employ  the  necessary  assistance 
to  transcribe  all  bills  heretofore  reported  to  this  Associa- 
tion which  have  not  become  laws,  and  an  abstract  of  all 
suggestions  heretofore  made,  and  to  furnish  a  copy  of 
this  material  to  the  chairman  of  your  Conunittee  on  Leg- 
islation to  be  examined  and  reported  on  at  your  next 
session  which  will  be  held  before  the  next  Legislature 
meets." 

This  report  was  concurred  in  by  the  Association.  ,  (See 
report  of  proceedings  of  last  meeting,  pp.  12  and  13), 
^.nd  is  the  cause  and  excuse  for  the  present  report  as- 
suming the  form  and  proportions  it  does,  instead  of  the 
usual  ones  as  prescribed  by  the  laws  of  the  Association. 

Your  faithful,  efficient  and  esteemed  Secretary  per- 
formed his  part  of  the  suggestion  set  out  above,  and  f  ur- 
mshed  the  chairman  of  this  committee  copies  of  prcP- 
posed  bills  and  suggestions  heretofore  made  to  the  Asso^ 
ciation  which  had  not  become  laws. 

These  bills  and  suggestions,  reported,  together  wfli 
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all  others  he  could  fijid  from  an  examination  of  thie  pro- 
ceedings of  the  Association,  have  been  examined  care- 
fully by  the  chairman  in  connection  with  his  duties  as 
Code  Commisakmer  and  have  been  disposed  of  as  best  he 
could  in  accordance  with  this  report.  It  would  extend 
this  report  to  unusual  and  unnecessary  length  and  be  an 
undesired  consumption  of  the  time  of  this  Association 
to  attempt  to  enumerate  and  define  each  bill  or  sugges- 
tjkm,  aiKi  to  report  in  detail  the  manner  of  its  disposi- 
tion. It  would  probably  require  a  week's  session  of  the 
AasQciation  to  consider  and  approve  or  disapprove  the 
act  of  the  committee  or  commissioner  in  the  (disposition 
of  these  numerous  bills  and  suggestions  heretofore  re- 
ported to  this  A3Sociation  during  the  last  twenty-eight 
years.  It  is,  therefore,  deemed  sufficient  to  report  that 
the  work  assigned  tp  the  chairman  has  been  undertaken 
a^d  performed  as  best  he  could.  It  was  found  upon  ex- 
amination that  many  of  the  proposed  bills  and  su^yea- 
tions  had  been  duly  enacted  into  laws,  some  directly  by 
^l3ite9,  some  indirectly  by  statute,  some  by  cfipstitu- 
tiQnaJ  prpvMons  in  the  ^ew  Constitution,  some  by  b^ng 
iz^erted  in  previous  Codes  hy  th^  Code  Comn^ssionei^ 
A  ^7€^t  numl^  qf  th^se  bjlte  ^d  {(uj^^tiops  h^ive  not 
yet  been  enacted  into  laws.  Some  of  these,  in  the  opinion 
of  the  cbi^irmaii  of  this  ooipjEnittee,  pu^ht  not  to  be 
e^H^liedf  an<l  n^ost  of  this  class,  he  must  conf^s,  were 
originally  suggested  by  none  other  than  himself.  T^aae 
remaining  which  merit  epiM^tment,  as  to  whiQ}i  the  Code 
Cc^mnission^  has  th^  power  and  authority  to  insert  in 
t;jb9  n^nvj^ript  tor  tfce  new  Cod^,  h^ve  been  or  wjill  be 
pJl^rod  tb^^f  eithcg:  as  new  secjtip^s  or  ^a^eQdmeots  to 
fsguitH^  jl^ctionjB  of  it^  present  C^^  wbiph  ^  cou|»e 
jkB  be  ^pprtie^  9Vffi^i»3iy  tp  ^  Governor  m4  It^- 
lature  by  the  commisi^ner,  which  ri^port  must  be  laeri- 
iad  bF  sAdavit. 
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Thos^  which,  in  the  opinion  of  the  Code  Commissioner, 
he  has  not  the  authority  to  insert  in  the  manuscript,  he 
will  rejidrt  to  the  Governor  and  Legrislature  in  the  form 
of  proposed  bills  and  recommend  their  enactment  in  ac- 
cordance with  the  provisions  of  the  act  providing  for  the 
new  Code.    These  bill  are  as  follows : 

Piirst.  To  establish  a  uniform  law  as  to  the  Execu- 
tidn  6f  Wills. 

Second.  To  establish  a  uniform  law  relative  to  the 
Probate  of  Wills. 

Third.  To  establish  a  uniform  law  relative  to  Negotia- 
ble Inslrtiments. 

Fourth.  To  establish  a  uniform  law  as  to  Weights  and 
Measures. 

Fifth.  To  authorize  the  appointment  of  a  Referee  in 
Civil  Actions  at  law. 

Sixth.  To  further  regulate  the.  Practice  in  Civil  Ac- 
tions at  law,  as  to  equitable  defenses,  and  as  to  judjgments 
and  verdicts  against  one  or  more  of  several  parties. 

Seventh.  To  regulate  admission  to  the  Bar  and  to 
create  a  Board  of  Examiners  and  specify  the  duties. 

Copies  of  which  are  herewith  submitted  and  made  a 
part  of  this  report.  Except  the  bill  providing  for  uniform 
laws  as  to  negotiable  instruments,  which  is  not  set  out 
on  account  of  its  length,  and  the  fact  thiat  it  is  published. 

The  chairman  also  submits  herewith  the  copies  fur- 
nished him  by  the  Secretary,  which  have  been  disposed 
of  in  the  manner  set  forth  above. 

If  it  is  not  out  of  place  in  this  report,  the  chairman  of 
this  committee,  as  Code  Commissioner,  and  as  shown  in 
this  report,  it  was  for  this  reason  he  was  made  chairman 
of  this  committee,  desires  to  report  to  thiis  Association 
that,  ais  a  part  of  his  report  to  the  Governor  and  LegislaA 
tiire  iii  accordance  with  the  provisions  of  the  act  pro- 
viding for  the  new  Code,  he  will  submit  a  number  of  ISiiisi 
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and  recommend  their  enactment;  that  among  these  bills 
are  three  which  he  feels  this  Association  will  be  greatly 
interested  in;  one  is  a  bill  to  provide  for  a  Municipal 
Code,  which  will  be  substantially  the  one  known  as  the 
Walker  bill,  prepared  by  Hon.  R,  W.  Walker,  of  Hunts- 
ville,  and  I  believe  with  the  assistance  of  Hon.  Alex.  T. 
London,  of  Birmingham.  The  commissioner  has  devoted 
a  great  deal  of  time  and  labor  upon  this  subject,  he  has 
drafted  a  number  of  bills,  himself,  and  examined  a  great 
number  of  others,  but  has  reached  the  conclusion  that 
this  bill  with  a  few  amendments  or  changes,  will  be  the 
best  Municipal  Code  of  any  State  in  the  Union,  and  he 
feels  that  the  people  of  this  State  owe  Judge  Walker  and 
Mr.  London  a  debt  of  gratitude  for  this  bill.  It  shows 
upon  its  face,  and  more  certainly  if  studied,  that  it  re- 
quired great  labor,  research  and  ability  to  prepare  it 
If  it  shall  be  enacted  and  shall  prove  to  be  the  meritorious 
bill  which  the  Code  Commissioner  believes  it  to  be. 
Judge  Walker  and  Mr.  London  are  the  men  to  whom  the 
credit  is  due.  I  know  there  are  some  objections  assigned 
to  this  bill,  but  those  provisions  as  to  which  the  objections 
are  valid  can  be  easily  corrected. 

Another  of  these  bills  is  one  to  provide  for  official 
stenographers  for  all  th6  circuit  and  city  courts  in  which 
trials  by  jury  are  had.  The  commissioner  believes  this 
will  do  much  to  clear  the  crowded  dockets  of  the  courts 
and  to  keep  them  clear,  and  to  insure  speedy  and  fair 
trials  and  to  enable  the  Supreme  Court  on  appeal  to  bel^ 
ter  review  the  trials  of  the  lower  court,  because  it  will 
be  more  fully  and  accurately  shown  by  the  transcript.  A 
stenographer  is  as  much  a  necessity  to  a  busy  trial  court 
today,  as  a  clerk  was  fifty  years  ago.  It  is  as  much  a 
necessity  to  the  busy  court  as  to  the  busy  lawyer.  The 
latter  cannot  succeed  without  a  stenographer;  the  former 
should  not  be  made  to  try  the  impossible. 
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The  third  is  to  provide  a  Lis  Pendens  Record  and  No- 
tice of  Actions,  which  under  the  doctrine  will  create  a 
lien  upon  real  estate.  There  are  some  local  statutes,  ap- 
plicable only  to  certain  counties  on  this  subject.  It  is 
believed  the  law  should  be  general,  and  there  may  be  Some 
question  as  to  whether  a  local  statute  on  this  subject  is 
constitutional. 

The  commissioner  wiU  be  very  grateful  for  any  sug- 
gestions this  Association  may  deem  proper  to  make  as  to 
these  subjects  or  bills,  and  as  to  any  other  subjects  or 
bills  within  the  scope  of  his  duties  as  Code  Commis- 
sioner. He  desires  to  here  acknowledge  his  indebted- 
ness to  this  Association  and  many  of  its  members,  too 
numerous  to  mention  in  person,  for  valuable  assistance 
th^  have  given  him  in  the  discharge  of  his  duties  aif 
commissioner  and  chairman  of  this  committee. 

It  is  but  justice  that  I,  as  chairman  of  this  commit^e, 
say  that  I  have  not  had  the  opportunity  to  confer  with 
the  other  members,  and  they  of  course  are  not  responsi- 
ble for  this  report,  and  it  is  made  subject  to  any  an^end- 
ments  that  the  other  members  of  the  committee  jnas 
desire  to  make. 

Bills  not  disposed  of  and  which  are  recommended  to 
the  Association  and  the  Legislature  for  enactment  into 
law: 

A  BILL  TO  BE  ENTITLED  AN  ACT 

To  Establish  a  Law  Uniform  with  the  Laws  of  Other 
States  Relative  to  the  Execution  of  Wills. 

Section  1.  Be  it  enacted  by  the  Legislature  of  Ala- 
bama, That  a  last  will  and  testament,  executed  without 
this  State  in  the  mode  prescribed  by  law,  either  of  the 
place  where  executed  or  of  the  testator's  domicile,  shall 
be  deemed  to  be  legally  executed,  and  shall  be  of  the  same 
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^c*  *ftd  'rffect  ^s  it  execnted  in  the  mode  prescribed  by 
fiit  fi^  df  ihh  State;  provided  said  last  testament  is  in 
imifSi  iM  iubscriSed  by  the  testator. 

j&actea  in  Wis.  Sta:te  1698,  Sec.  2283 ;  Iowa  Code  1897, 

A  BILL  TO  BE  ENTITLED  AN  ACT 

T6  Establish  a  Law  Uniform  with  the  Laws  of  Other 
'IftaS^  Re&tive  to  the  Probate  in  this  State  of  Foreign 

^^ion  1.  Be  it  enacted  by  the  Legislature  of  Ala- 
Wtantf,  That  any  will  duly  admitted  to  probate  without 
fiiiJs  S&te,  and  in  the  place  of  the  testator's  domicile,  may 
B6  fltify  admitted  to  probate  and  recorded  in  this  State 
by  duly  filing  an  exemplified  copy  of  said  will  and  of  the 
i^brd  admitting  the  same  to  probate;  and  such  wiU 
sliall  then  have  the  same  f orec  and  effect  as  if  originally 
pfoVed  afnd  allowed  in  this  State. 

Bnateted  in  Wis.  State  1898,  Sec.  3789;  Iowa  Code 
tt97,  Sec.  3S94. 

A  BILL  TG  BE  ENTITLED  AN  ACT 

To  Establish  a  Law  Uniform  with  the  Laws  of  Other 
States  for  a  Uniform  Standard  of  Weights  and  Measures. 

Section  1.  Be  it  Enacted  by  the  Legislature  of  Ala- 
bama, That  the  avoirdupois  pound  to  bear  to  the  troy 
pwtiA  the  relation  of  7,000  to  5,760.  The  hundredweight 
shall  contain  100  of  avoii'dupois  pounds,  and  the  ton  20 
htfiMfedwtiight. 

Sfic.  2.  Tlie  barrel  shall  contain  31  1-2  gallons,  aiid 
thisr  ftogsh^d  tw6  birrds. 

-^ec.  3.    Th^  ity  gallon  shall  cbntain  282  cubic  incles; 
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Sec.  4.     The  bushel  shall  contain  2,150.42  cubic  inches. 
Sec.  5.    A  barrel  of  flour  measured  by  weight  shall 
contain  196  pounds ;  a  barrel  of  potatoes,  172  pounds. 
Sec.  6.    The  bushel  of  wheat  to  contain  60  pounds. 
The  bushel  of  barley,  48  pounds. 
The  bushel  of  Indian  com,  or  of  rye,  56  pounds. 
The  bushel  of  oats,  32  pounds. 
The  bushel  of  com  meal,  50  pounds. 
The  bushel  of  rye  meal,  50  pounds. 
The  bushel  of  peas,  60  pounds. 
The  bushel  of  potatoes,  60  pounds. 
The  J)ushel  of  apples,  48  pounds. 
The  bushel  of  carrots,  50  pounds. 
The  bushel  of  onions,  52  pounds. 
The  bushel  of  clover  seed,  60  pounds. 
The  bushel  of  herdgrass,  or  timothy  seed,  45  pounds.    ■ 
The  bushel  of  bran  and  shorts,  20  pounds. 
The  bushel  of  lime,  70  pounds. 
The  bushel  oif  flaxseed,  55  pounds. 
The  bushel  of  coarse  salt,  70  pounds. 
The  bushel  of  fine  salt,  50  pounds. 
The  bushel  of  sweet  potatoes,  54  pounds. 
The  bushel  of  beans,  60  pounds. 
The  bushel  of  dried  apples,  25  pounds. 
The  bushel  of  dried  peaches,  33  pounds. 
The  bushel  of  rough  rice,  45  pounds. 
The  bushel  of  upland  cotton  seed,  30  pounds. 
The  bushel  of  Sea  Island  cotton  seed,  44  pounds. 
The  bushel  of  buckwheat,  48  pounds. 
Enacted  in  Mass.,  Laws  1894,  Chap.  198 ;  Also  in  Conn. 

A  BILL  TO  BE  ENTITLED  AN  ACT 

To  authorize  the  appointment  of  Referees  in  Civil  Ac- 
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tions  at  Law,  involving  matters  of  account  and  to  rega- 
late  the  practice  in  such  cases. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of 
Alabama,  That  in  all  civil  actions  at  law  in  which  mat- 
ters of  account  are  in  controversy,  the  court  may,  on  the 
application  of  either  party,  direct  a  reference  to  one  or 
more  competent  persons,  not  exceeding  three,  as  referees 
to  state  and  report  an  account  between  the  parties,  and 
the  amount  that  may  be  due  from  either  party  from  the 
other,  which  report,  when  confirmed  by  the  court,  shaD 
be  final  and  conclusive  between  the  parties  and  judg- 
ment shall  be  entered  therein;  but  either  party  may, 
within  ten  days  after  notice  that  a  report  has  been  made 
enter  his  dissent  and  demand  a  trial  by  jury,  the  costs  of 
the  reference  to  abide  the  result.  Upon  such  trial  the 
report  of  the  referee  shall  be  prima  facie  evidence  of  all 
the  matters  therein  found  and  reported.  At  the  time  of 
demanding  the  trial  the  party  shall  file  his  exceptions  to 
the  report,  and  matters  not  excepted  to  shall  be  treated 
as  true  upon  the  trial ;  either  party  may  move  for  a  new 
trial,  take  bills  of  exceptions  and  have  an  appeal,  as  in 
other  cases. 

Sec.  2.  Be  it  further  enacted.  That  either  party, 
without  demanding  a  trial  by  jury,  may  file  exceptions  to 
the  report  of  the  referee;  and  unless  the  other  party  de- 
mand a  jury  the  court  shall  hear  and  determine  the  same, 
and  may  set  aside  or  correct  the  report  or  direct  another 
reference  to  the  same  or  other  referees. 

Sec.  3.  Be  it  further  enacted,  That  referees  shall 
have  power  to  administer  oaths,  to  subpoena  witnesses 
and  compel  their  attendance  by  attachment,  that  deposi- 
tions may  be  taken  as  in  law  cases  for  use  before  them, 
and  that  they  shall  receive  for  their  services  as  referees 
the  same  compensation  to  which  registers  in  chancery 
would  be  entitled  for  the  same  kind  of  service. 
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A  BILL  TO  BE  ENTITLED  AN  ACT 

To  further  Regulate  the  Practice  in  Civil  Actions  at 
Law. 

Section  1.  Be  it  Enacted  by  the  General  Assembly  of 
Alabama,  That  a  defendant  in  any  civil  action  at  law  may 
plead  equitable  as  well  as  legal  defenses,  and  the  plaintiff 
may  set  up  in  reply  to  any  plea  any  sufficient  answer 
thereto,  whether  legal  or  equitable,  and  when  such  equita- 
ble defenses  are  interposed  by  either  party  and  sus- 
tained, the  law  court  shall  have  power  and  authority  to 
mould  its  judgments  so  as  to  do  full  and  complete  justice 
between  the  parties. 

Sec.  2.  Be  it  further  enacted.  That  in  civil  actions 
at  law,  judgments  may  be  rendered  for  or  against  one 
or  more  of  several  plaintiffs  or  for  or  against  one  or  more 
of  several  defendants;  and  in  such  cases  the  judgment 
and  verdict  shall  be  as  the  right  may  appear  among  the 
several  parties  to  the  action,  and  shall  state  separately 
any  amount  allowed  to  any  of  the  parties. 

Sec.  3.  Be  it  further  enacted,  That  in  such  actions 
such  and  so  many  verdicts  and  judgments — ^joint,  sepa- 
rate and  cross — as  may  be  necessary  to  the  adjustment 
of  the  rights  of  the  several  parties  may  be  rendered. 

A  BILL  TO  BE  ENTITLED  AN  ACT 

To  Regulate  Admission  to  the  Bar,  and  to  Create  a 
Board  of  Examiners  and  Specify  the  Duties. 

Section  1.  Be  it  enacted  by  the  Legislature  of  Ala- 
bama, That  there  is  hereby  created  a  Board  of  Examin- 
ers on  Admission  to  the  Bar. 

Sec.  2.  Said  board  shall  consist  of  five  members,  and 
they  shall  be  appointed  by  the  Chief  Justice  of  the 
Supreme  Court,  and  shall  hold  office  for  the  term  of  four 
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years,  and  until  their  successors  are  appointed  and  quali- 
fied. They  shall  be  first  appointed  in  the  month  of  March, 
1892,  and  every  four  years  thereafter.  Should  any  mem- 
ber of  said  board  die  or  resign  a  successor  shall  be  ap- 
pointed by  the  Chief  Justice  to  fill  his  unexpired  term. 

The  members  of  said  board  shall  be  practicing  attor- 
neys of  the  State  of  Alabama,  and  possessed  of  the  neces- 
sary qualifications  for  the  performance  of  the  duties  of 
the  office.  All  members,  and  those  appointed  to  act  for 
members  temporarily,  as  hereinafter  set  out,  shall  com- 
municate their  acceptance  to  the  Chief  Justice  in  writing. 

Sec.  S.  The  duties  of  said  board  shall  be  to  examine 
and  pass  upon  applications  for  admission  to  the  bar. 

Sec.  4.  The  members  of  said  board  shall  elect  one  of 
their  number  as  chairman. 

Sec.  5.  Said  board  shall  meet  at  the  Capitol  in  Mont- 
gomery twice  a  year  on  the  first  Wednejsday  in  April,  and 
the  first  Wednesday  in  October,  and  such  other  times  as 
they  may  deem  advisable. 

At  such  meetings  said  board  shall  proceed  to  examine 
all  applicants  for  admission  to  the  bar,  who  shall  present 
themselves  for  such  examination  and  whose  names  shall 
have  been  presented  to  the  chairman  by  any  of  the  judges 
of  the  courts  of  the  State  as  being  possessed  of  all  the 
necessary  qualifications  for  admission,  except  legal  learn- 
ing, and  who  shall  have  paid  the  necessary  fees. 

Sec.  6.  The  members  of  said  board  shall  at  such  meet- 
ings, propound  orally,  or  in  writing,  to  such  applicants,  a 
sufficient  number  of  questions  to  thoroughly  test  his 
learning  upon  the  following  subjects: 

1.  Of  the  law  of  real  property. 

2.  Of  the  law  of  personal  property. 

3.  Of  the  law  of  pleading  and  evidence. 

4.  Of  the  commercial  law. 

5.  Of  the  criminal  law. 
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6.  Of  chancery  and  chancery  pleadings. 

7.  Of  the  statute  law  of  the  State. 

8.  Of  the  Constitution  of  the  United  States  and  of  the 
State  of  Alabama. 

Which  questions  the  applicant  shall,  in  the  presence  of 
aaid  hoard,  answer  in  writing  without  aid  from  any  per- 
son, or  froxn  examination  of  books.  Every  examination 
held  by  said  board  shall  be  so  substantially  different  from 
any 'other  examination  previously  held  as  that  an  appli- 
cant may  not  by  the  study  of  any  previous  examination 
qualify  himself  to  pass. 

Sec-  7.  When  the  written  examinations  are  completed, 
tb^  ahall  be  examined  by  the  members  who  shall  en- 
dorse thereon  their  judgment  and  conclusion  as  to  the 
sufficiency  or  insufficiency  of  the  legal  learning  of  the  ap- 
plicant, and  forward  to  the  Clerk  of  the  Supreme  Court 
those  which  are  in  the  judgment  of  a  majority  of  those 
acting  upon  the  board  sufficient  to  entitle  the  applicant  to 
admission.  Upon  the  receipt  of  said  papers  by  the  Clerk 
of  the  Supreme  Court  he  shall  present  them  to  the  Chief 
J^istice  or  any  Judge  of  the  Supreme  Court.  Thereupon 
said  judge  shall  cause  to  be  entered  upon  the  minutes 
of  the  court  an  order  granting  such  applicants  license  to 
practiqg  in  all  the  courts  of  this  State;  provided,  however, 
that  if  th^  e^mination  was  held  by  five  examinery  and 
two  of  them  shall  express  the  opinion  that  an  applicant 
is  n^t  qudlified,  or  if  the  examination  is  held  by  three 
and  one  of  them  shall  express  the  opinion  that  the  appli- 
cant i$  not  sufficiently  qualified,  then  the  examination  pa- 
pAi^s  pf  wch  applicant  shall  be  examined  by  one  of  the 
i^^  of  the  Supr^xxe  Court,  and  if  he  is  of  the  opinion 
lihtt  the  applicant  should  not  be  admitted,  his  application 
3hliU  be  dij^missed;  otherwise  he  shall  be  admitted.  Jf  tlie 
examination  is  held  by  four  examiners  and  two  of  them 
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express  the  opinion  that  an  applicant  is  not  sufficiently 
qualified,  such  applicant  shall  not  be  admitted. 

Sec.  8.  Any  three  members  of  the  board  may  act  in 
holding  such  examination,  and  if  for  any  reason  any 
member  canont  attend,  he  shall  communicate  that  fact 
in  writing  to  the  chairman,  and  if  more  than  two  report 
their  inability  to  attend,  he  shall  report  that  fact  to 
the  Chief  Justice,  who  shall  appoint  one  or  two  other 
practicing  attorneys  to  act  in  holding  such  examini^tion 
in  the  place  of  those  who  are  unable  to  attend. 

Sec.  9.  Any  person,  being  a  citizen  of  the  United 
States,  a  resident  of  this  State,  above  the  age  of  21  years, 
and  of  good  moral  character,  who  shall  desire  to  be  ad- 
mitted to  practice  as  an  attorney  and  counsellor  at  law 
may  make  application  in  writing  to  the  chancery,  circuit 
or  city  court  of  the  county  of  his  residence,  making  known 
his  wish.  The  court  shall  thereupon  inquire  into  the 
moral  character  and  qualifications,  other  than  legal  learn- 
ing, of  the  applicant,  and  to  that  end  may  examine  wit- 
nesses ;  and  if  the  applicant  be  found  possessed  of  all  the 
necessary  qualifications,  except  legal  learning,  the  court 
shall  so  adjudge  and  enter  an  order  upon  the  minutes  to 
that  effect,  but  if  the  applicant  be  found  not  to  be  so  qu^i- 
fied  his  application  shall  be  dismissed  at  his  costs. 

Sec.  10.  Every  applicant  found  to  be  so  qualified,  shall 
pay  to  the  clerk  of  said  court  the  sum  of  $10,  which 
amount  the  clerk  shall  remit  to  the  chairman  of  the 
Board  of  Examiners,  together  with  his  certificate  of  the 
finding  of  the  court  upon  the  qualifications  of  the  appli- 
cant. The  amount  so  received  by  the  chairman  from  the 
applicants  shall  be  divided  equally  between  himself  and 
such  other  members  of  the  board  who  shall  conduct  the 
examination,  the  fee  paid  by  each  applicant  being  for  the 
compensation  of  the  members  of  the  board  hearing  hia 
examination.  ^ 
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Sec.  11.  When  an  applicant  is  found  not  to  be  quali- 
fied for  admission,  his  application  shall  be  dismissed  by 
the  board,  but  he  may  be  permitted  to  make  another  ap- 
plication after  the  expiration  of  six  months  upon  paying 
the  stipulated  fee. 

Sec.  12.  If  the  applicant  present  to  the  court,  with 
his  written  application,  a  diploma  granted  him  by  the 
University  of  Alabama  conferring  the  degree  of  Bachelor 
of  Laws,  the  judge  or  chancellor  shall  inquire  into  his 
moral  character  and  other  qualifications,  but  need  not 
examine  him  on  law,  and  may,  if  he  be  otherwise  quali- 
fied, grant  him  a  license  without  a  certificate  from  the 
Supreme  Judges. 

Sec.  13.  Every  attorney  and  counsellor  at  law,  before 
he  shall  be  permitted  to  practice,  shall  produce  his  license 
in  some  court  of  recgrd  where  he  intends  to  practice,  and 
in  the  presence  of  such  court,  shall  take  the  following 
oath  or  afiirmation,  to-wit:  "I  do  solemnly  swear  (or 
affirm)  that  I  will  demean  myself  as  an  attorney  and 
counsellor  of  this  court,  according  to  the  best  of  my 
learning  and  ability,  and  with  all  good  fidelity,  as  well  as 
to  the  court  as  to  the  client;  that  I  will  use  no  falsehood 
or  delay  any  person's  cause  for  lucre  or  malice,  and  that 
I  will  support  the  C!onstitution  of  the  State  of  Alabama  so 
long  as  I  continue  a  citizen  thereof,  so  help  me  God.*' 

Sec  14.  The  courts  may  license  minors  in  the  same 
manner  as  adults,  if  possessing  the  maturity,  character 
and  attainments  requisite,  but  the  minors  so  licensed 
shall  be  precluded  from  pleading  infancy  in  any  civil 
proceedings  against  them. 

Sec  15.  If  any  attorney  commences  practice  before 
taking  the  oath  prescribed  by  the  preceding  section,  he 
forfeits  the  sum  of  two  hundred  dollars,  one-half  to  the 
use  of  the  person  suing  for  the  same,  and  the  other  to 
the  State.  i 
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Sep.  16.  This  act  shall  not  he  construed  so  a£i  to  pre- 
vent any  person  from  conducting  and  managing  his  own 
cause  in  any  court  in  this  State. 

Sec.  17.  Be  it  further  enacted,  That  every  attorney 
removing  to  this  State  from  any  other  State  shall  be  ad- 
Qiitted  to  practice  in  all  the  courts  of  this  State,  pro- 
vided he  had  been  admitted  to  practice  before  the  Su- 
preme Court  of  such  other  State  for  as  much  as  two  years, 
upon  motion  before  the  Supreme  Court  of  this  State,  sup- 
ported by  such  evidence  as  said  court  may  consider  suf- 
ficient, of  the  facts  entitling  him  to  admission,  and  of  his 
Qther  qualifications. 
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REORT  OF  THE  COMMITTEE  ON  CORRESPOND- 

•  ENCE. 


By  F.  G.  Bromberg,  Chairman, 


BOARD  OF  COMMISSIONERS  ON  UNIFORMITY  OF 

LEGISLATION. 

Since  the  establishment  of  Boards  of  Commission's 
on  Uniformity  of  Legislation  in  a  large  number  of  States, 
in  the  South  as  well  as  in  the  North,  (See  report  of  meet- 
ings, 1901,  p.  140;  and  1904,  p.  158),  it  has  seemed  use- 
less to  endeavor  to  maintain  correspondence  with  separate 
State  Bar  Associations,  for  the  purpose  of  promoting 
Uniformity  of  Legislation  in  the  several  States,  as  re- 
quired by  the  by-laws  creating  your  committee.  In  fact, 
the  committee  can  best  discharge  their  duties  according 
to  the  spirit  of  the  law  of  their  existence,  if  not  accord- 
ing to  its  letter,  by  urging  upon  this  Association  the  pas- 
sage of  a  resolution  calling  upon  our  Legislature  to  do,  as 
has  been  done  already  by  thirty-four  other  States  and  one 
Territory,  viz:  to  create  a  similar  Board  of  Commis- 
sioners for  the  State  of  Alabama. 

•  Hon.  Amasa  M.  Eaton  the  President  of  the  National 
Conference  of  State  Commissioners  on  Uniformity  of 
L^ws  has  sent  to  this  committee  a  draft  of  the  law  as 
adopted  by  the  other  States  above  referred  to  under  which 
the  respective  Boards  of  Commissioners  have  been  created 
in  the  several.  States  before  referred  to,  with  request 
that  this  Association  co-operate  with  him  in  securing  the 
passage  of  this  bill  by  our  Legislature  as  a  law.  A  copy 
of  which  draft  of  a  bill,  modified  in  form  only  to  suit  our 
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local  requirements,  is  annexed  to  this  report  as  Exhibit 
thereto. 

NEGOTIABLE  INSTRUMENTS  LAW. 

In  the  letter  covering  the  foregoing  draft  of  suggested 
Legislation,  President  Eaton  under  date  of  January  8tii 
1906,  writes  as  follows : 

"You  will  see  by  the  copy  of  my  address  on  Uniformity 
of  Legislation,  that  I  send  you  herewith,  I  have  corrected 
my  omissions  to  credit  .your  Bar  Association,  and  your 
committee  with  having  taken  the  first  step  in  this  country 
to  establish  uniform  legislation  in  the  law  of  negotiable 
instruments  see  p.  four  (4)  of  my  address.  My  object  is 
historical  accuracy  and  to  give  credit  where  it  is  due, 
and  to  that  end  I  have  also  inserted  this  correction  in  my 
annual  address  as  President  of  this  Conference.  Please 
state  this  fact  at  the  next  meeting  of  your  Bar  Associa- 
tion." 

In  the  address  at  St.  Louis  September  23rd  1905,  above 
referred  to  President  Eaton  says,  "to  this  (Alabama) 
Bar  Association  and  its  committee  is,  therefore,  to  be 
given  the  honor  of  the  first  step  taken  in  this  country  to- 
ward uniform  legislation  in  the  law  of  negotiable  instru- 
ments." 

Persident  Eaton  says,  that  the  law  is  now  in  force 
in  twenty-seven  (27)  States  and  the  District  of  CJolum- 
bia. 

It  does  not  speak  well  for  the  influence  of  our  Asso- 
ciation at  home  that  our  own  State  is  not  one  of  the 
twenty-seven  (27)  States  mentioned. 

The  negotiable  instruments  act  recommended  was  pub- 
lished in  full  in  the  reports  of  this  Association  at  the 
meeting  of  1898,  at  pages  108  to  141  inclusive.  Hon.  W. 
0.  Hart,  Secretary  of  the  Louisiana  CJomAiissioners  for 
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the  promotion  of  Unif  oi^n  Legislation,  writes,  June  18th 
1906),  "It  is  remarkable  that  though  your  State  was  the 
first  one  to  suggest  that  law,  it  has  not  yet  adopted  it/' 

UNIFORM  WAREHOUSEMEN'S  ACT. 

The  conference  of  Commissioners  on  Uniformity  of 
Legislation  are  now  at  work  upon  a  draft  of  a  law  to  be 
known  as  a  Uniform  Warehousemen's  Act.  (9th  Annu- 
al Report,  Board  of  Commissioners,  R.  I.  January  1905, 
p.  5.) 

DIVORCE. 

No  progress  has  been  made  in  the  matter  of  the  Uni- 
formity of  Law  of  Divorce  since  our  last  report.  Even 
if  the  laws  of  the  several  States  were  uniform  in  every 
respect,  not  only  as  to  the  grounds  of  Divorce;  but  also 
as  to  procedure,  the  recent  decision  of  the  Supreme  Court 
of  the  United  States,  (Haddock  vs.  Haddock,  26  S.  C.  U. 
S.  Rep.  p.  525;  201  U.  S.)  makes  evident  evils,  which 
arise  from  the  inability  of  the  process  of  State  Courts  to 
cross  State  lines,  and  which  no  uniformity  of  law  or 
procedure  can  ever  correct. 

The  thanks  of  the  Committee  are  due  to  Hon.  W.  0. 
Hart  of  Louisiana  for  a  copy  of  the  Report  of  the  Louis- 
iana delegates  to  the  Congres  on  Uniform  Divorce  Laws, 
held  in  Washington  City,  D.  C,  February  19-22,  1906, 
together  with  the  Resolutions  adopted  by  that  Congresa. 
We  attach  the  same  as  a  part  of  our  report. 

It  will  be  observed  that  the  Congress  agrees  with  our 
Committee  in  the  conclusion  contained  in  our  report  made 
July  1905,  (p.  237),  viz:  "that  the  whole  problem  i3 
too  much  affected  by  the  close  relation  to  religious  ideas 
to  make  an  amendment  to  the  Constitution  of  the  United 
Stites  a  practicable  solution  thereof."    The  first  resolu*- 
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tion  adopted  by  the  Congress  of  February  1906,  is  to  the 
effect,  that  all  efforts  to  secure  the  passage  of  a  constitu- 
tional amendment,  as  a  prerequisite  to  Federal  divorce 
legislation,  would  be  futile, 

CONCLUSION. 

In  conclusion  your  commitee  would  recommend  the 
adoption  of  the  following  two  resolutions,  viz: 

First,  Kesolved  that  the  committee  on  Legislation  be 
and  is  hereby  instructed  to  present  to  each  branch  of  the 
Legislature  of  Alabama,  the  draft  of  a  bill  covering  the 
uniform  negotiable  instruments  law  and  to  secure  the 
enactment  of  the  same  into  law. 

Second,  Resolved  that  the  committee  on  Legislation  be 
and  is  hereby  instructed  to  present  to  each  House  of  the 
Legislature  of  Alabama,  the  draft  of  a  bill  to  establish 
a  Board  of  Commissioners  for  the  Promotion  of  Uniform- 
ity of  Legislation  in  the  United  States,  and  to  secure 
the  enactment  of  the  same  into  law. 


"EXHIBIT** 
A  BILL  TO  BE  ENTITLED  AN  ACT 

To  Establish  a  Board  of  Commissioners  for  the  Promo- 
tion of  Uniformity  of  Legislation  in  the  United  States. 

Section  1.  Be  it  enacted  by  the  Legislature  of  Ala- 
bama, that,  within  thirty  dsiys  after  the  passage  of  this 
act,  the  Governor  shall  appoint  three  suitable  persons 
and  they  and  their  successors  are  thereby  constituted 
**A  Board  of  Commissioners  for  the  Promotion  of  Uni- 
formity of  Legislation  in  the  United  States."  Any  vacan- 
cy in  said  Board  by  resignation,  death  or  however  other- 
wise arising,  shall  be  filled  by  the  appointment  by  the 
Governor,  of  a  suitable  person. 
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Sec.  2  It  shall  be  the  duty  of  said  Board  to  examine 
the  subjects  of  marriage  and  divorce>  insolvency,  the 
descent  of  property,  the  execution  and  probate  of  wills 
and  other  subjects  upon  which  uniformity  of  legislation 
in  the  various  States  and  Teritories  of  the  Union  is 
desirable,  but  which  are  outside  the  jurisdiction  of  the 
Congress  of  the  United  States;  to  confer  upon  these  mat- 
ters with  the  Commissioners  appointed  by  other  States 
and  Territories  for  the  same  purpose;  to  consider  and 
draft  uniform  laws  to  be  submitted  for  approval  and 
adopted  by  the  several  States;  and  generally  to  devise 
and  recommend  such  other  or  further  course  of  action 
as  shall  accomplish  the  purpose  of  this  act. 

Sec.  3.  The  said  Board  of  Commissdoners  shall  keep 
a  record  of  all  its  transactions,  and  shall,  at  each  session 
of  the  legislature,  and  may  at  any  other  time,  make  a 
report  of  its  doings  and  of  its  recommendations  to  the 
General  Assembly. 

Sec.  4.  No  member  of  said  Board  shall  receive  any 
compensation  for  his  services,  but  each  member  shall  be 
repaid  from  the  State  Treasury,  the  amount  of  his  actual 
traveling  and  other  necessary  expenses  incurred  in  the 
discharge  of  his  official  duty*  after  the  account  thereof 
has  been  audited  by  said  Board  and  by  the  State  Auditor, 
and  said  Board  shall  keep  a  full  account  of  its  expend- 
itures and  shall  report  it  in  each  annual  report 

Sec.  6.    This  act  shall  take  effect  upon  its  passage. 


EXHIBIT. 

Report  of  the  Delegates  to  the  Congress  on 

UNIFORM  DIVORCE  LAWS 

Held  in  Washington  City,  D,  C.  February  19  to  22,  1906. 
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New  Orleans,  May  7,  1906. 
To  His  Excellency,  Newton  C.  Blanchard, 

•    Governor  of  Louisiana: 

Sir — In  response  to  the  invitation  of  the  Governor  of 
Pennsylvania  calling  your  attention  to  the  fact  that  the 
Legislature  of  that  State  had  passed  an  act  directing  its 
Governor  to  invite  the  governors  of  the  other  States  to 
appoint  delegates  to  a  congress  to  discuss  the  divorce 
question,  you  appointed  the  undersigned  as  such  dele- 
gates, because  they  were  already  the  Commissioners  on 
Uniform  State  Laws  for  this  State,  and  in  your  opinion 
therefore,  the  best  for  this  Congress. 

The  Congress  was  held  in  the  city  of  Washington  from 
January  19  to  22,  both  inclusive,  and  was  attended  by 
two  of  the  delegates,  Mr.  Kernan,  owing  to  the  press 
of  other  business,  being  unable  to  attend.  Mr.  J.  R. 
Thornton  was  made  chairman  of  the  delegation,  was 
appointed  on  one  of  the  committees,  and  Mr.  W.  0.  Hart, 
the  other  delegate,  was  appointed  Chairman  of  the  Com- 
mittee on  Credentials,  an  honor  much  appreciated  by  the 
delegates  from  this  State, 

Every  State  in  the  Union  except  Mississippi,  Nevada 
and  South  Carolina  appointed  delegates,  and  of  the  forty- 
two  States  which  made  the  appointments  forty  were 
represented  during  the  sessions.  The  District  of  Colum- 
bia and  New  Mexico  were  also  represented.  The 
high  character  of  the  delegates  may  be  shown  by 
the  fact  that  they  consisted  of  governors.  United 
States  Senators,  members  of  Congress,  United  States 
judges,  State  judges,  bishops  of  the  Catholic  and 
Episcopal  churches,  clergymen  of  the  Presbyterian,  Meth- 
odist, Lutheran  and  Universalist  churches,  doctors, 
college  professors,  philanthropists,  business  men  and  law- 
yers. Out  of  the  one  hundred  and  twenty-nine  accredited 
delegates,  one  hundred  and  two  appeared.    There  were 
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in  all  seven  sessions  of  the  Congress;  the  attendance  was 
large  at  each  session,  and  the  interest  and  enthusiasm 
of  the  highest  order.  A  code  of  principles,  a  copy  of  which 
is  hereto  annexed,  was  adopted  as  a  basis  for  a  uniform 
divorce  law,  which  will  probably  be  presented  at  the 
next  session  of  the  Divorce  Congress,  to  be  held  most 
likely  in  August  in  St.  Paul.  The  curbing  of  the  divorce 
evil  is  one  of  the  live  questions  of  the  day,  particularly 
the  lessening  of  migratory  and  collusive  divorces.  Un- 
der certain  circumstances  divorce  may  be  as  necesary  as 
marriage;  but  the  evil  in  divorce  procedure  in  some  of  the 
States  is  an  evil  which  affects  every  other  State.  In  Lou- 
isiana the  courts  can  never  acquire  jurisdiction  where 
parties  come  into  the  State  for  the  purpose  of  procuring 
a  divorce.  If  all  States  had  the  same  law  on  this  subject 
that  we  have — ^that  the  cause  of  the  divorce  must  happen 
while  the  parties  were  domiciled  in  the  State — migratory 
divorce  would  be  a  thing  of  the  past.  As  no  divorce  law 
or  form  of  procedure  was  finally  adopted  by  the  Congress, 
we  have  nothing  at  this  time  to  recommend  to  the  Legis- 
lature on  the  subject.  We  all  expect  to  attend  the  next 
Congress,  and  believe  that  a  permanent  organization 
thereof  will  be  effected,  because  the  reform  which  the 
Congress  has  set  out  to  accomplish  will  require  years  of 
laborious  afid  patient  effort  in  its  behalf. 

In  closing,  we  desire  to  return  our  sincere  thanks  to 
Governor  Pennypacker  of  Pennsylvania,  the  President  of 
the  Congress  and  the  Pennsylvania  delegates  for  many 
courtesies  and  the  great  consideration  shown  the  dele- 
gates from  Louisiana. 

Respectfully  submitted, 

J.  R.  Thornton, 


T.  J.  Kernan, 
W.  O.  Hart. 


<'•  •} 
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RESOLUTIONS  ADOPTED  BY  THE  NATIONAL  CON- 
GRESS ON  uniform:-  DIVORCE  LAWS  1t  ITS 

SESSIOlteAT  WASmNOTON/j^^^  ' 

"       .   .  RUARY  i9-22^'l9bi5.  '  -'   ■■  -  :  :  ■ 

L    AS  TO  FEDERAL  LEGISLATION. 

1.  It  is  the  sense  of  the  Congress  that  no  Federal 
divorce  law  is  feasible,  and  that  all  efforts  to  secure  the 
passage  of  a  constitutional  amendment — ^a  necessary  pre- 
requisite— ^would  be  futile. 

II.    AS  TO  STATE  LEGISLATION.. 

1.  All  suits  for  divorce  should  be  brought  and  prose-, 
cuted  only  in  the  State  where  the  plaintiff  or  the  de- 
fendant has  a  bona  fide  residence. 

2.  When  the  courts  are  given  cognizance  of  suits 
where  the  plaintiff  was  domiciled  in  a  foreign  jurisdic- 
tion at  the  time  the  cause  of  complaint  arose,  it  should  be 
insisted  that  relief  will  not  be  given  unless  the  cause  of 
divorce  was  included  among  those  recognized  in  such  for- 
eign domicile. 

When  the  courts  are  given  cognizance  of  suits  where 
the  defendant  was  domiciled  in  a  foreign  jurisdiction  at 
the  time  the  cause  of  complaint  arose,  it  should  be  in- 
sisted that  relief  by  absolute  divorce  will  not  be  given 
unless  the  cause  of  divorce  was  included  among  those 
recognized  in  such  foreign  domicile. 

3.  Where  jurisdiction  for  absolute  divorce  depends 
upon  the  residence  of  the  plaintiffs,  not  less  than  two 
years'  residence  should  be  required  on  the  part  of  the 
plaintiff  who  has  changed  his  or  her  State  domicile  since 
the  cause  of  divorce  arose. 

Where  jurisdiction  for  absolute  divorce  depends  upon 
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the  resiflence  of  the  def exidant^  not  less  than  tmr  years' 
residence.should  be  required  on  the  part  of  the^^fendant 
who  has  changd  his  or  her  State  domicjle  since  4^  cause 
of  divorce  arose.  ■-  •  : 

4.  An  innocent  and  injured_party»  hasband  esysdle^ 
seeking  a  divorce  should  not  be  compelled  to  ask  for  a 
dissolution  of  the  bonds  of  matrimony,  but  ^ould  be 
allowed,  at  his  or  her  option,  at  any  time,  to  i^ply  tor  a 
divorce  from  bed  and  board.  Therefore,  divorces  a  menaa 
should  be  retained  where  already  existing,  and  provided 
for  in  States  where  no  such  right  exists. 

5.  The  causes  for  divorce  existing  by  legislative  enact- 
ment may  be  classed  into  groups  that  would  be  approved 
by  the  common  consent  of  all  the  communities  repre- 
sented in  this  Congress,  or  at  least  substantially  so. 
These  cases  should  be  restricted  to  offenses  by  one  party 
to  the  marriage  contract  against  the  other  of  so  serious 
a  character  as  to  defeat  the  objects  of  the  marital  rda- 
tion;  and  they  should  never  be  left  to  the  discretion  of  a 
court,  but  in  all  cases  should  be  clearly  and  specifically 
enumerated  in  the  statute.  Uniformity  in  this  branch 
of  the  law  is  much  to  be  desired;  but  the  evils  arising 
from  diverse  causes  in  the  different  States  will  be  very 
greatly  abated  if  migratory  divorces  are  prohibited. 

6.  While  the  following  causes  for  annulment  of  the 
marriage  contract,  for  divorce  from  the  bonds  of  matri- 
naony,  and  for  legal  separation  or  divorce  a  mensa  seem 
to  be  in  accordance  with  the  legislation  of  a  large  num- 
ber of  American  States,  this  Congress,  desiring  to  see 
the  number  of  causes  reduced  rather  than  increased,  rec- 
ommends that  no  additional  causes  should  be  recognized 
in  any  State;  and  in  those  States  where  causes  are  re- 
stricted no  change  is  called  for : 

A. — Causes  for  Annulment  of  the  Marriage  Contract. 
-1.    Impotency, 
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2.  Consanguinity  and  aflSnity,  properly  limited. 

3.  Existing  marriage. 

4.  Fraud,  force  or  coercion. 

5.  Insanity,  unknown  to  the  other  party. 
B. — Causes  for  Divorce— a.  v,  m. 

1.  Adultery. 

2.  Bigamy. 

3.  Conviction  of  crime  in  certain  classes  of  cases. 

4.  Intolerable  cruelty. 

5.  Wilful  desertion  for  two  years. 

6.  Habitual  drunkenness. 

C. — ^Causes  for  Legal  Separation,  or  Divorce,  a.  m. 

1.  Adultery. 

2.  Intolerable  cruelty. 

3.  Wilful  desertion  for  two  years. 

4.  Hopeless  insanity  of  husband. 

6.  Habitual  drunkenness. 

7.  If  conviction  for  crime  should  be  made  a  cause  for 
divorce,  it  should  be  required  that  such  conviction  has 
been  followed  by  a  continuous  imprisonment  for  at  least 
two  years,  or  in  case  of  indeterminate  sentence,  one  year; 
and  that  such  conviction  has  been  the  result  of  trial  in' 
some  one  of  the  States  of  the  Union,  or  in  a  Federal  coyrt» 
or  in  some  one  of  the  countries  or  courts  subject  to  the 
jurisdiction  of  the  United  States,  or  in  some  foreign 
country  granting  a  trial  by  jury,  followed  by  an  equally 
long  term  of  imprisonment. 

8.  A  decree  should  not  be  granted,  a.  v.  m.  for  in- 
sanity arising  after  marriage. 

9.  In  those  States  where  desertion  is  a  cause  for  di- 
vorce, it  should  never  be  recognized  as  a  cause  unless  it 
is  wilful  and  is  persisted  in  for  a  period  of  at  least  two 
years. 

10.  A  divorce  should  not  be  granted  unless  the  de- 
fendant has  been  given  full  and  fair  opportunity  by  notice 
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brought  home  to  him  to  have  his  day  in  court,  when  his 
residence  is  known  or  can  be  ascertained. 

11.  Any  one  named  as  correspondent  should  in  all 
cases  be  given  an  opportunity  to  intervene. 

12.  Hearings  and  trials  should  always  be  before  the 
court,  and  not  before  any  delegated  representative  of  it; 
and  in  all  uncontested  divorce  cases,  and  in  any  other 
divorce  case  where  the  court  may  deem  it  necessary  or 
proper,  a  disinterested  attorney  should  be  assigned  by 
the  court,  actively  to  defend  the  case. 

13.  A  decree  should  not  be  granted  unless  the  cause 
is  shown  by  affirmative  proof,  aside  from  any  admission 
on  the  part  of  the  respondent. 

14.  A  decree  dissolving  the  marriage  tie  so  com- 
pletely as  to  permit  the  remarriage  of  either  party  should 
not  become  operative  until  the  lapse  of  a  reasonable  time 
"after  hearing  or  trial  upon  the  merits  of  the  cause.  The 
Wisconsin,  Illinois  and  California  rule  of  one  year  is  rec- 
ommended. 

15.  In  no  case  should  the  children  bom  during  cover- 
ture be  bastardized,  excepting  where  they  are  the  off- 
spring of  bigamous  marriages  or  the  impossibility  .of 
access  by  the  husband  has  been  proved. 

16.  Each  State  should  adopt  a  statute  embodying  the 
principle  contained  in  the  Massachusetts  act,  which  is  as 
follows :  "If  an  inhabitant  of  this  Commonwealth  goes 
into  another  State  or  country  to  obtain  a  divorce  for  a 
cause  which  occurred  here  while  the  parties  resided  here 
or  for  a  cause  which  would  not  authorize  a  divorce  by 
the  laws  of  this  Commonwealth,  a  divorce  so  obtained 
shall,  be  of  no  force  or  effect  in  this  Commonwealth." 

17.  Fraud  or  collusion  in  obtaining  or  attempting  to 
obtain  divorces  should  be  made  statutory  crimes  by  the 
criminal  code. 
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ANNUAL  ADDRESS 


By  Judson  Hakmon. 


INDEPENDENCE  OF  THE  JUDICIARY. 


I  recently  made  a  visit  to  the  county  of  Norfolk,  Eng- 
land. Bom  and  reared  in  a  region  where  the  log  house 
is  still  to  be  seen  and  a  citizen  of  a  commonwealth  which 
has  barely  begun  to  reckon  its  existence  in  centuries,  I 
felt  deeply  the  charm  and  inspiration  of  that  ancient 
realm.  Britons,  Romans,  Saxons,  Danes  and  Normans 
had  dwelt  there,  merging  at  last  in  the  race,  great  from 
the  blending  of  their  varied  qualities,  which  has  flourished 
for  nearly  a  thousand  years. 

There  was  Norwich,  its  capital,  as  it  was  also  of  East' 
Anglia  before  King  Alfred's  time.  As  I  sat  in  its  old 
cathedral  with  the  evening  sunbeams  lying  soft  on  the 
Norman  arches  and  the  tombs  of  many  generations 
around  me,  the  music  sounded  far  away  and  seemed  to 
marshal  again  the  slow  procession  of  worshippers  from 
the  abandoned  cloisters. 

Then  the  old  castle  on  the  hill  in  the  midst  of  the  city, 
so  strong  that  its  holder  dared  defy  the  Conqueror  him- 
self, looked  down  on  me  as  it  did  on  my  ancestors,  but 
not  as  on  them  with  the  threat  of  its  dungeons  equipped 
with  all  the  instruments  of  torture  which  ingenious 
cruelty  could  devise.  These  were  to  me  merely  reminders 
that  they  were  no  imaginary  dangers  against  which  our 
constitutions  protect  us  by  forever  forbidding  the  inflic* 
tion  of  cruel  and  unusual  punishments  and  the  compul- 
sion of  any  man  to  give  testimony  against  himself. 

There,  too,  was  the  quarter  settled  by  the  weavers  and 
spinners  from  Low  Countries  when  they  fled  from  per- 
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secution  because  of  their  faith,  and  this  gave  living  mean- 
ing to  the  religious  liberty  which  has  become  so  much  a 
matter  of  course  with  us. 

Throughout  the  many  centuries  of  its  history  that  re- 
gion has  been  fruitful  of  great  men.  But  of  them  all  the 
people  seem  proudest  of  two.  I  had  forgotten,  if  I  ever 
knew,  that  they  were  men  of  Norfolk— Edward  Coke  and 
Horatio  Nelson.  In  the  ancient  town  hall  relics  of  both 
are  sacredly  preserved,  among  those  of  the  former  being 
records  and  papers  in  his  handwriting  when,  at  the  be- 
ginning of  his  career,  he  was  recorder,  or  local  judge,  of 
Norwich. 

I  understood  at  once  the  place  the  great  admiral  holds 
in  the  hearts  of  the  people  from  whom  he  sprang,  though 
he  has  been  dead  for  a  hundred  years.  But  I  was  puz- 
zled at  first  to  account  for  that  of  the  lawyer  whose  bones 
hav6  lain  in  his  native  soil  for  almost  three  hundred 
years. 

Heroism  or  success  in  battle  still  stirs  the  imagina- 
tion of  men  as  profoundly  as  when  warfare  was  their 
chief  occupation,  but  what  can  the  lawyer's  title  be  to 
sucjh  enduring  remembrance?  Surely  it  could  not  be 
Shelley's  case,  nor  all  the  learning  in  the  Reports  and 
the  Commentaries  on  Littleton.  And  his  brutal  prosecu- 
tioH3  of  poor  Essex  and  Raleigh  as  Attorney  General  for 
Elizabeth  and  James,  must  have  been  atoned  for  in  some 
way.  Yes,  in  his  old  age  in  the  House  of  Commons  he 
fpu^ht  the  people's  battles  against  monopolies  and  other 
^ongs  and  finally  when  seventy-five  years  old  drew', 
carri^  and  forced  the  assent  of  Charles  to  the  Petition 
of  Right,  which,  after  nearly  a  score  of  renewed  con- 
flicts, led  to  the  fijial  establishment  of  Magna  Charta  and 
made  what  the  Barons  exacted  from  the  King  for  them- 
selves the  equal  birthright  of  every  Englishman  and  his 
heirs  forever. 
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But  how  came  this  lawyer  to  be  called,  in  his  old  age, 
"without  prayer  or  price,"  am  he  truly  said,  to  represent 
the  people  of  his  native  county  from  which  he  had  so 
long  been  absent,  sometimes  bding  chosen  by  several  coun- 
ties at  once?  It  was  because,  long  before,  he  had  stood, 
with  a  courage  equal  to  Nelson's,  for  that  without  which 
Magna  Charta  and  all  the  laws  of  the  land  would  have 
no  practical  value  to  the  people — an  independent  judi- 
ciary to  do  justice  between  man  and  man  and  between 
State  and  citizen,  without  fear  or  favor. 

When  the  Court  of  High  Commission,  which  originally 
had  only  ecclesiastical  jurisdiction,  undertook  to  carry  out 
the  King's  wishes  by  trying  criminal  charges  against 
citizens,  here  was  a  judge  who  dared  issue  writs  of  pro- 
hibition against  its  proceedings. 

When,  thus  balked,  the  King  proposed  to  try  cases  him- 
self, and  the  judges  of  the  realm  were  summoned  to  con- 
firm this  right,  here  was  one  to  tell  the  sovereign  he 
might  sit  with  the  judges,  if  he  wished,  as  justice  was 
administered  in  his  name,  but  that  the  court  alone  could 
give  judgment,  because  by  the  Great  Charter  and  the 
statutes  no  man  could  be  put  to  answer  except  by  due 
process  according  to  the  ancient  law  of  the  land  and  that 
great  and  small  alike  must  have  and  receive  justice  in 
the  courts  of  the  realm  alone. 

When  the  King  expostulated  with  him  for  this  decision 
he  replied: 

"True  it  is,  please  your  Majesty,  that  God  has  endowed 
your  Majesty  with  excellent  science  as  well  as  great  gifts 
of  nature;  but  your  Majesty  will  allow  me  to  say,  with 
^1}  reverence,  that  you  are  not  learned  in  the  laws  of  this 
your  realm  of  England,  and  I  crave  leave  to  remind  your 
Majestjl^  that  causes  which  concern  the*  life  or  inheritance, 
or  goods  or  fortunes,  of  your  subjects  are  not  to  be  de- 
cided by  natiiral  reason.     *     *     *     The  law  i^  the.gpU 
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den  met-wand  and  measure  to  try  the  causes  of  your 
Majesty's  subjects,  and  it  is  by  the  law  that  your  Majesty 
is  protected  in  safety  and  peace." 

And  when  the  King  in  wrath  exclaimed,  "Then  I  am 
to  be  under  the  law — ^which  it  is  treason  to  affirm,"  Coke 
replied,  "Thus  wrote  Bracton  'The  King  should  not  be 
under  any  man  but  is  under  God  and  the  law.' " 

Sometimes  the  King  "from  personal  liking  or  some 
mysterious  reason  wished  to  screen  the  most  guilty  par- 
ties from  punishment,"  or  to  require  the  judges  to  at- 
tend him  for  consultation  about  proceedings  in  court 
When  asked  what  course  he  would  take  in  such  cases 
(Jo|ce  replied,  "When  the  case  happens  I  shall  do  that 
which  shall  be  fit  for  a  judge  to  do." 

He  showed  the  same  firm  but  courteous  front  to  the 
attempted  exercise  of  other  alleged  prerogatives  by  which 
it  was  sought  to  create  offenses  without  law  and  other- 
wise interfere  with  the  rights  and  liberties  of  the  people. 

The  service  thus  rendered  to  all  the  men  of  his  time 
and  their  descendants  in  all  times  did  not  lack  the  seal 
of  martyrdom.  The  independent  judge  was  summarily 
removed.  He  was  persecuted.  He  was  imprisoned  in  the 
tower.  To  keep  him  from  sitting  in  Parliament,  he  was 
appointed  sheriff  of  a  county  and,  it  being  a  penal  offense 
to  refuse  to  serve  the  King,  he  was  compelled  to  bear  the 
wapd  before  the  judges  in  procession  and  stand  behind 
th6m  as  they  sat. 

It  was  not  long  before  Scroggs,  Jeffries  and  Saunders 
showed  what  a  subservient  judiciary  is  capable  of  and 
the  Act  of  Settlement,  which  put  an  end  to  the  reign  of 
the  Stuarts,  se't  a  bulwark  ardund  the  independence  of 
th6  judiciary  by.  taking  from  the  sovereign  all  power  of 
removal.  The  judged  wjsre  also  by  law  no  longer  made  to 
look  to  the  crown  for  their  compensation.     And  there 
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could  be  no  further  interference  by  the  King  with  the 
course  of  justice  in  the  British  realm. 

The  rights  thus  secured  to  Englishmen  were  after- 
ward denied  to  the  Colonies.  The  King  made  orders  al- 
lowing appeals  to  the  royal  governors  and  their  councils 
even  from  verdicts  of  juries,  and  the  manful  resistance 
of  the  colonial  courts  by  refusing  to  recognize  such  ai>- 
peals  helped  set  and  keep  alight  the  flames  of  American 
liberty. 

Andrew  Hamilton  was  the  first  American  lawyer  -to 
achieve  wide  distinction.  He  did  it  by  going  from  Phila- 
delphia to  New  York  to  defend  Peter  Zengel*  whom  the 
Royal  Governor  was  prosecuting  for  libel.  And  Zen- 
ger's  alleged  offense  was  denouncing  the  governor  for  in- 
terferring  with  the  administration  of  justice.  This  was 
fifty  years  before  Erskine  won  his  victories  by  the  same 
defense — ^that  the  truth  is  no  libel. 

You  will  remember  that  the  recital  of  wrongs  in  the 
Declaration  of  Independence  includes  interference  by  the 
King  with  the  administration  of  justice  and  makes-  the 
judges  dependent  on  his  will  alone  for  the  tenure  of  their 
offices  and  the  amount  and  payment  of  their  salaries.     • 

It  is  easy  to  trace  in  then  recent  history  the  origin  of 
the  safeguards  thrown  by  our  Federal  and  State  consti- 
tutions around  the  independence  of  the  judiciary.  And 
he  is  short  sighted  indeed  who  will  tolerate  for  a  mo- 
ment attempts  to  interfere  with  that  independence  •  be- 
cause they  take  a  different  form  from  those  which  our 
ancestors  contended. 

The  executive  can  no  longer  remove  judges,  but  when 
he  has  the  appointing  power  he  may  employ  it  with  referr 
epce  to  questions  which  are  likely  to  come  before  them 
for  decision;  he  can  give  o!r  withhold  promotion;  and  his 
words  have  or  can  be  given  the»  wings  of  ther  morning. 
A  governor  was  once  generally  censured  for  appearing 
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in  a  case  before  the  Supreme  Court  of  his  State  some  of 
whose  members  he  had  appointed  to  fill  vacancies. 

The  idea  that  government  must  be  one  of  laws  not  of 
men  is  the  foundation  of  the  system  which  established 
and  preserves  for  every  man  alike  the  supremacy  of  his 
own  will  over  his  person,  property  and  pursuits,  except 
so  far  as^  public  order,  safety  and  health  require  inter- 
ference. To  such  interference  limits  are  set  which  may 
not  be  passed  by  any  power  or  any  pretext  whatever ;  and 
interference  within  those  limits  must  be  by  laws  of  uni- 
form application  in  whose  enactment  all  have  a  voice. 

In  the  evolution  of  this  idea  from  theory  into  practice 
it  was  seen,  at  first  dimly  then  clearly,  that,  as  all  agen- 
cies of  government  are  human  and  must  be  left  to  em- 
ploy the  powers  entrusted  to  them  without  direct  con- 
trol by  the  people,  it  was  unwise  to  permit  the  agency 
which  makes  the  laws  to  construe  them,  as  against  indi- 
vidual citizens.  It  was  found  equally  unwise  to  entrust 
thjEit  power  to  the  agency  established  to  enforce  the  laws. 
The  practical  resourcefulness  of  the  race  which  has 
shown  the  highest  capacity  for  self-government  sup- 
plied a  third' agency  and  gave  it  the  exclusive  right  to 
hear  and  decide  disputes  between  man  and  man  and  be- 
tween government  and  citizen,  and  the  sole  power  to  de- 
termine, for  that  purpose,  what  the  law  is,  whether  writ- 
ten or  unwritten,  and  how  the  subject  of  dispute  is  af- 
fected by  it. 

It  may  be  suggested  that  the  body  which  makes  the 
written  laws  should  know  best  what  it  meant  by  them,  but 
the  protection  of  the  citizen  requires  that  as  against  him 
the  question  be  what  is  the  fair  and  natural  meaning  of 
the  law,  and  this  must  be  left  to  an  impartial  tribunal. 
And  it  is  settled  that  the  Legislature  cannot  direct  the 
courts  what  construction  they  shall  place  on  the  laws  it 
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has  enacted,  except  as  to  future  cases  as  to  which  the  di- 
rection has  the  effect  of  a  new  law. 

So,  it  may  be  said,  the  executive  duty  of  enforcing  the 
laws  includes  that  of  construing  them.  As  to  laws  of 
purely  public  effect  this  is  true,  and  the  vast  enterprises 
and  expenditures  of  our  various  governments  are  under- 
taken and  made  on  executive  construction  of  the  laws 
alone.  And  it  is  an  established  principle  that,  unless  the 
fundamental  law  so  provide,  the  courts  cannot  be  re- 
quired to  pass  on  the  laws  except  in  cases  arising  under 
them.  But  when 'it  is  proposed  by  virtue  of  law  to  lay 
hands  on  a  citizen  or  on  his  property  or  on  his  business, 
the  executive  is  bound  to  resort  to  the  courts  for  the  en- 
forcement of  the  penalties  without  which  there  can  be 
no  law,  so  that  the  citizen  shall  have  a  hearing  as  to 
whether  what  he  has  done  or  failed  to  do  has  made  him 
subject  to  them.  Otherwise  American  executives  have  or 
may  be  given  powers  denied  to  Kings. 

When  the  citizen  may  apply  to  the  courts  with  respect 
to  the  exercise  of  police  powers  such  as  inspection  and 
regulation,  and  whether  and  to  what  extent  this  right 
may  be  denied  by  law  are  not  here  pertinent  questions. 

It  soon  became  plain  that  the  men  who  from  time  to 
time  constitute  the  judiciary  of  the  country,  to  whom  is 
confided  the  application  of  the  laws  to  citizens,  with  re- 
spect to  prosecutions  and  private  disputes,  must  be  made 
and  kept  free  from  every  cause  and  influence  likely  to 
affect  their  impartiality;  and  the  first  requisite  for  this 
is  independence. 

So  the  common  law,  which  is  merely  the  recognition  of 
the  settled  ideas  and  customs  of  the  people,  forbids  inter- 
ference in  litigation  by  persons  who  have  no  natural 
interest  in  it  and  treats  champerty  and  maintenance  as 
offenses. 

It  also  refuses  to  permit  any  on?  to  -call  a  judge  to  ac- 
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count  for  statements  made  or  action  taken  by  him  offi- 
cially. It  will  not  allow  his  conduct  or  motives  to  be 
put  in  issue  for  purposes  of  suit  no  matter  what  they  are 
charged  to  have  been. 

Laws  have  frequently  been  passed  requiring  the  courts 
to  perform  administrative  duties,  beginning  with  that  of 
1792  for  taking  and  certifying  applications  for  pensions. 
But  they  have  refused  to  comply,  especially  when  the 
duty  was  to  appoint  officers  with  patronage,  as  in  the 
case  of  the  Board  of  Health  in  my  own  city. 

The  principal  is  recognized  everywhere,  though  often 
not  fully  put  in  practice,  that  judges  should  be  made  inde- 
pendent of  need  by  adequate  salaries  which  can  be  neither 
raised  nor  lowered  during  their  term  of  office.  James 
Bryce,  I  think  it  was,  speaking  of  the  low  salaries  of  some 
of  our  American  judges,  said  that  it  may  become  a  source 
of  danger  because  human  experience  shows  that  power 
will  seldom  be  long  content  to  remain  poor  .  Certainly 
no  judge  can  properly  devote  all  his  faculties  to  the  du- 
ties of  his  office  who  from  necessity  or  otherwise  en- 
gages in  speculation  or  becomes  interested  in  active  busi- 
ness enterprises. 

Of  course  the  surest  guaranty  of  judicial  independence 
is  the  character  of  the  judge  himself.  The  training  and 
traditions  of  the  profession  from  which  he  comes  do 
much,  and  if  he  be  of  the  highest  type  he  may  be  trusted 
to  rise  above  all  the  conditions  which  surround  him. 
There  could  be  no  higher  proof  of  the  character  of  our 
people  and  the  government  they  carry  on  for  themselves 
than  the  fewness  of  instances  of  unworthiness  or  unfit- 
ness among  our  judges  which  the  tests  of  so  many  years 
of  varied  experience  have  disclosed.  But  as  American 
life  grows  less  simple  the  points  of  dangerous  contact 
multiply  and  precaution  becomes  a  higher  factor  of 
safety. 
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It  has  been  claimed  that  the  choice  of  judges  by  popu- 
lar vote  tends  to  impair  their  independence,  but  I  do  not 
think  so.  The  electors  have  neither  means,  opportunity 
nor  desire  to  interfere  with  the  action  of  the  judges  they 
select.  They  can  only  refuse  to  re-elect  when  displeased, 
and,  barring  some  rare  instances  like  those  of  Judge 
Cooley  in  Michigan  and  Judge  Swan  in  Ohio,  such  re- 
fusals have  usually  been  just  when  not  due  to  mere  polit- 
ical causes.  When  the  electors,  however,  act  through  po- 
litical organizations  in  choosing  judges  there  is  some 
peril,  especially  when  those  organizations  are  allowed  to 
fall  under  the  control  of  a  few  men  or  a  single  man  whose 
purposes  generally  are,  or  soon  become,  selfish  or  cor- 
rupt. These  men  really  choose  the  judges  as  well  as 
other  public  officials  and  naturally  come  to  regard  them, 
all  alike  as  subject  to  orders.  One  of  the  disclosures  of  a 
recent  investigation  by  a  legislative  committee  ui  Cin- 
cinnati was  that  one  of  these  political  mouarchs,  whose 
nod  has  long  made  and  unmade  judges,  had  sent  for  some 
of.  them  and  told  them  his  wishes  as  to  a  case  which 
was  then  in  their  hands  for  decision. 

I  trust  that  the  era  of  "bosses"  has  passed  away.  But 
even  so  I  hope  the  time  will  come  when  judges  will  be 
elected  without  the  intervention  of  parties,  because 
cases  must  frequently  come  before  them  from  which  it  is 
impossible  to  eliminate  political  considerations,  and  the 
effect  of  these,  while  it  may  not  be  entirely  escaped,  must 
certainly  be  less  when  the  judges  are  not  nominated  as 
party  candidates.  Then,  with  terms  long  enough  to 
enable  the  people  to  form  a  just  opinion  of  the  men  who 
administer  justice  in  their  name,  we  shall  have  a  judiciary 
as  independent  as  it  can  be  made.  But  it  must  always 
weaken  confidence  in  our  judiciary  to  have  judges  taking 
part  in  political  assemblies  or  discussing  in  public  quea- 
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tions  Upon  which  the  parties  are  or  may  soon  be  in  con- 
flict. 

A  lawyer  I  know  once  told  me  of  a  case  he  had  tried  in 
a  rurjal  Ohio  county  in  which  after  he  had  argued  a  mo- 
tion for  a  new  trial  the  judge,  who  was  an  old  acquaint- 
ance, calling  him  aside  said,  "Tohi,  you  are  entitled  to  a 
new  trial  and  ought  to  have  it.  But  the  people  out  here 
won't  have  a  judge  who  ever  sets  aside  the  verdict  of  a 
jury."  So  he  overruled  the  motion.  I  do  not  doubt  the 
truth  of  this  incident,  but  while  it  gives  conclusive  proof 
of  the  cowardice  of  the  judge  it  has  not  even  .the  force  of 
hearsay  evidence  against  the  people  of  his  district.  I 
know  his  judicial  career  was  brief. 

I  am  aware  that  what  I  have  said  is  open  to  the  charge 
of  being  trite.  I  have  told  you  nothing  you  did  not  al- 
l-eady  know  or  might  not  readily  have  known.  Perhaps 
this  was  bound  to  result  from  the  choice  of  a  subject.  My 
apology,  if  one  be  required,  is  that  my  object  has  not  been 
to  instruct  but  rather  tb  remind.  Under  our  form  of 
government,  which  cannot  be  successfully  carried  on  un- 
less every  one  does  his  share  of  public  duty,  our  troubles 
arise  less  from  ignorance  than  from  inattention  and  in- 
action. 

These  are  times  when  every  one,  especially  lawyers, 
should  look  beyond  the  impulse  of  the  moment  lest  we 
pay,  and  pay  needlessly,  too  high  a  price  for  the  gratifi- 
cation of  present  wishes,  just  and  praiseworthy  though 
they  be. 

On  every  hand  men  have  made  haste  to  be  rich  and 
have  not  been  innocent.  It  is  written  that  they  shall  not 
be  innocent.  Corporate  officers  have  forgotten  that  they 
are  trustees  for  the  stockholders;  and  both  have  for- 
gotten that  corporations  with  public  franchises  are  trus- 
teed for  the  people.  Or  if  they  have  not  forgotten  they 
have  nM  cared.    Fraud  and  graft  have  burrowed  deep 
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in  private  enterprises.  Executive  and  legislative  officers 
have  been  convicted  and  sentenced  for  infamous  official 
crimes.  The  people  are  aroused  by  reason  of  numerous 
frauds  and  impositions  practiced  on  them,  and  by  the  in- 
solent parade  and  misuse  of  wealth  by  persons  who  ut- 
terly lack  the  character  and  training  necessary  to  qualify 
them  to  be  entrusted  with  the  control  of  wealth. 

Under  such  conditions  the  temptation  to  seek  or  sanc- 
tion irregular  justice  is  strong,  and  the  immediate  result 
is  apt  to  hide  the  more  remote  and  lasting  consequences. 
Ability  to  foresee  these  and  act  in  view  of  them  is  what 
distinguishes  nations  which  are  capable  of  self-govern- 
ment from  those  which  are  not. 

It  surely  has  not  been  the  fault  of  the  courts  that  pub- 
lic or  private  wrongs  have  been  committed,  nor  that  these 
have  not  been  discovered  and  punished.  Yet  one  cannot 
help  observing  a  disposition  in  some  quarters  to  discredit 
the  courts  or  at  least  to  regard  them  as  rather  an  obstruc- 
tion to  the  free  play  of  the  forces  of  reform.  But  this  is 
simply  going  back  to  the  times  of  which  I  have  spoken. 
When  citizens  are  to  be  affected,  no  matter  who  they 
are  nor  what  they  are  charged  with,  the  courts  are  in- 
tended to  be  an  obstruction  against  both  legislative  and 
executive  zeal,  however  good  the  motives  which  inspire  it 
or  the  object  in  view.  The  usefulness  of  the  judiciary 
would  vanish  if  it  were  not  such  an  obstructive  force  at 
all  times  and  under  all  circumstances. 

The  government  and  the  people  of  the  entire  country 
were  convinced  that  Aaron  Burr  was  a  traitor  and  de- 
manded his  punishment.  The  court  which  tried  him  held 
that  no  man's  life  can  be  forfeited  in  free  America  for 
what  he  feels,  or  thinks  or  says;  but  that  treason  con- 
sists of  acts  alone.  Fifty  years  later  when  the  civil  war 
filled  the  air  with  charges  of  treason  the  sons  of  men 
whose  wishes  were  foreclosed  by  that  decision  found 
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refuge  under  it.  And  never  can  there  be  repeated  on  our 
soil  the  bloody  scenes  which  run  through  English  history. 

Again,  when  Lamdin  P.  Milligan  was  tried  and  con- 
demned to  the  death  for  treason  by  a  military  commission 
in  Indiana  during  our  civil  war,  and  his  case  in  habeas 
coiyiis  came  on  while  the  entire  people  were  clamoring 
for  a  victin  of  their  .wrath  for  the  murder  of  President 
Lincoln,  the  court  planted  another  land-mark  of  liberty. 
Guilty  Milligan  may  have  been,  but  no  military  commis- 
sion had  the  right  to  try  him  because  he  was  not  in  the 
service  and  lived  in  a  state  where  the  courts  were  open 
for  the  administration  of  justice  under  due  process  of 
law. 

The  precedents  which  return  to  plague  or  harm  us 
are  generaly  those  which  run  at  the  time' with  our  de- 
sires. The  precedents  which  abide  with  us  and  our 
children  for  the  safeguard  and  support  are  often  those 
which  at  the  time  conflicted  with  our  wishes. 

No  doubt  there  are  some  changes  which  might  well 
be  made  in  the  admistration  of  our 'criminal  laws.  Per- 
haps the  presumption  of  innocence  has  been  sometime 
pushed  too  far,  especially  in  cases  of  persons  known  to 
be  addicted  to  crime.  But  no  offense  is  too  great  or 
threatening  to  be  punished  by  the  orderly  procedure  of 
our  courts.  And  no  good  is  desirable  enough  to  be  ob- 
tained at  the  sacrifice  of  the  safegards  which  the  judici- 
ary maintains  around  the  individual  rights  of  all  the  peo- 
ple whatever  their  station,  means  or  condition. 

Patience  is  one  of  the  great  moral  and  religious  qual- 
ities. We  are  thus  enjoined:  "Giving  all  diligence,  add 
to  your  faith  virtue;  and  to  virtue  knowledge;  and  to 
knowledge  temperance;  and  to  temperance  patience." 
It  is  through  "faith  and  patience"  that  we  are  to  "inherit 
the  promises." 

But  patience  is  also  the  cardinal  requirement  of  a  free 
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people.  They  must  often  endure  delays  and  submit  to 
what  seems  at  the  time  to  be  needlees  i»*ecaution6.  Yet 
this  is  simply  part  of  the  price  they  have  agreed  to  pay 
and  must  pay  for  their  general  securityw  Every  time 
our  patience  gives  way  we  weaken  the  defenses  we  -may 
soon  need ;  and  if  not  ourselves,  then  our  children.  And 
we  have  no  excuse  for  yielding  to  the  temptations  of 
haste  which  swe^  aside  all  checks  and  limitatimis  to 
reach  its  end,  because  in  all  our  history  patience  has  nev^ 
failed  to  bring  its  rewards  in  due  season,  nor -haste  to 
exact  its  penalties. 
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REPORT  OF  COMMITTEE  ON  LOCAL  BAR  ASSO- 
CIATIONS. 


By  W.  T.  Sanders,  Chairman. 


M7\  Prsident  and  Gentlemen  of  the  Alabama  State  Bar 
Association : 
In  order  to  ascertain  the  number  of  local  Bar  Associa- 
tion in  the  State,  and  their  condition,  I,  as  Chairman  of 
your  Committee  on  Local  Bar  Associations,  have  ad- 
dressed a  letter  to  members  of  the  profession,  at  all  places 
in  the  State,  where  it  seemed  at  all  likely  that  a  Bar  As- 
sociation would  or  could  exist.  I  addressed  seventy  of 
these  letters  to  sixty-seven  different  localities,  and  the 
inquiries  therein  contained  were: 

1.  Is  there  a  local  Bar  Association  in  your  place? 
If  so,  what  proportion  of  the  lawyers  belong  to  it? 

2.  Is  it  active  and  helpful? 

3.  Are  the  ethics  of  the  profession  promoted  by  your 
Association? 

4.  What  is  your  opinion  of  the  value  of  local  Bar  As- 
sociations? 

5.  Any  suggestions  that  you  may  make  in  reference  to 
the  subject  of  local  Bar  Associations  would  be  appre- 
ciated. 

To  these  letters  and  similar  verbal  inquiries,  40  replies 
were  received ;  and  from  these  replies  it  appears  that  14 
cities  and  towns  in  Alabama  have  local  Bar  Associations, 
and  26  have  none. 

The  following  table  shows  where  local  Bar  Associations 
in  this  State  exist;  and,  where  there  are  no  such  organ- 
izations : 

Places  where  local  Bar  Associations  exist : 

1.    Montgomery. 
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2. 

Birmingham. 

3. 

Scottsboro. 

4. 

Attalla. 

5. 

Bessemer. 

6. 

Jasper. 

7. 

Dadeville. 

8, 

Wetumpka. 

9. 

Gadsden. 

10. 

Mobile. 

11. 

Selma. 

12. 

Luverne. 

13. 

Huntsville. 

14. 

Anniston. 

Places  where  local  I 

1. 

Sylacauga. 

2. 

Greenville. 

3. 

Carrollton. 

4. 

Bay  Minette. 

5. 

Talladega. 

6. 

Uniontown. 

7. 

Decatur. 

8. 

Lafayette. 

9. 

Demopolis. 

10. 

Pell  City. 

11. 

Ozark. 

12. 

Elba. 

13. 

Roanoke. 

14. 

Grove  Hill. 

15. 

Florence. 

16. 

New  Decatur. 

17. 

Jackson. 

18. 

Union  Springs 

19. 

Troy. 

20. 

Piedmont. 

21. 

Lineville. 
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,  .22.  Opelika. 

23.  Tuscumbia. 

24.  Abbeville. 

25.  Athens. 

26.  Sheffield. 

It  cannot  be  positively  stated  that  there  are  no  other 
local  Bar  Associations  in  the  State  than  those  appear- 
ing in  the  above  table;  nor  that  the  above  table  con- 
tains a  list  of  all  the  places  whre  such  assoicaitnos  do 
not  exist,  the  table  purporting  to  set  forth  only  the  in- 
formation which  has  been  gained  from  the  replies  to  the 
above  mentioned  letters,  and  from  personal  inquiry. 

About  60  per  cent,  of  the  inquires  made  were  answer- 
ed; but  it  is  doubtless  safe  to  asume  that  a  large  major- 
ity, if  not  ali,  of  the  places  from  which  no  replies  were 
received,  have  no  bar  associations. 

As  the  activity  and  helpfulness  of  the  associations 
in  those  places  where  they  do  exist,  the  reports  are  about 
evenly  divided,  about  one-half  reporting  active,  healthy 
organizations,  the  other  half  reporting  a  state  of  peace- 
ful repose. 

.  In  those  cases  where  activity  and  helpfulness  are 
reported,  this  question  in  the  main  is  merely  answered 
in  the  affirmitive,  the  lines  of  activity  and  helpfulness 
not  being. indicated.  In  some  cases  the  usefulness  of  the 
association  is  made  to  consist  in  the  hiaintenance  of  a 
local  law  library;  but  in  far  greater  number  of  cases 
activity  sems  to  be  limited  to  an  occasional  meeting  for 
the  purpose  of  endorsing  a  local  (sometimes  a  foreign) 
candidate  for  office;  and  for  the  burial  of  a  departed 
member. 

From  a  reading  of  all  the  replies  to  this  question  the 
conclusion  is  apparent  that  the  greatest  usefulness  con- 
sists in  the  organization  and  maintenance  of  local  libra- 
ries.   Not  a  single  instance  is  reported  to  me  of  a  local 
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bar  association  having  instituted  a  prosecution  for  the 
violation  of  its  rules ;  or  for  an  offense  against  the  ethics 
of  the  profession. 

In  response  to  the  question  as  to  whether  local  bar 
associations  promote  the  ethics  of  the  profession,  the 
prevailing  tone  of  the  replies  is  that  they  do;  but  this 
result  seems  to  be  brought  about  by  the  mere  passive 
existence  of  the  association,  rather  than  from  any  active 
operations,  or  from  any  example  which  has  been  inade 
of  offenders, — ^the  idea  being  that  the  would  be  offender 
is  somewhat  deterred  by  the  existence  of  an  organization 
which  might  put  its  machinerj^  in  motion  against  him. 
It  must  be  confessed,  however,  that  the  restraining  in- 
fluence which  proceeds  from  such  a  consideration  will 
constantly  diminish  in  the  case  of  a  non-active  organ- 
ization. 

Some  of  the  replies  to  this  question  were  pointedly 
to  the  effect  that  the  associations  did  nothing  to  pro- 
mote the  morals  and  ethics  of  the  profession. 

With  very  few  exceptions,  the  replies  in  a  general  way 
express  the  opinion  that  local  Bar  Associations  were  g6bd 
things,  and  when  properly  conducted  could  be  made  pro- 
ductive of  much  good,  and  quite  a  number  expressed  an 
intention  and  willingness  to  organize  associations  in 
their  communities. 

On  the  whole  it  must  be  admitted  that  the  condition 
of  local  Bar  Associations  in  Alabama  is  not  satisfactory, 
and  their  future  is  not  encouraging. 

Where  they  exist,  they  rarely  perform  the  services 
for  which  they  were  designed. 

One  of  the  greatest  obstacles  seems  to  be  the  difficulty 
in  maintaining  a  uniform  scale  of  fees,  and  the  unwilling- 
ness of  many  members  to  submit  the  question  of  their 
compensation  for  services,  to  any  arbitrament  except 
their  own  judgment  in- each    particular    case.      M^ny 
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assert  that  the  question  of  a  fee  is  strictly  a  matter  of 
businees  betwen  lawyer  and  client  to  be  regulated  by 
the  extent  and  value  of  service  to  be  rendered,  and  their 
mutual  agreement;  and  that  so  varying  is  the  nature, 
extent  and  importance  of  the  service  in  each  case  that  no 
scale  of  fees  can  be  arranged  so  as  adequately  to  reach 
the  difficulties. 

These  moreover  contend  that  the  reputable  lawyer 
does  not  need  to  be  bound  by. such  an  arrangement;  and 
that  the  disreputable  cannot  be. 

Many  younger  members  of  the  profession  are  averse 
to  becoming  bound  by  a  scale  of  fees,  upon  the  idea  that 
they  would  be  arranged  upon  the  basis  of  adequate  com- 
pensation for  the  older  and  most  experienced  members 
and  that  the  young  lawyer  would  be  eliminated,  largely, 
as  he  cannot  expect  to  receive  the  compensation  of  his 
more  experienced  elder  brother  at  the  bar  for  the  same 
service. 

It  must  not  be-  overlooked,  too,  that  the  public  is  dis- 
posed to  view  rather  unkindly  the  existence  of  an  organ- 
ization held  together,  for  the  most  part,  for  the  purp^ose 
of  maintaing  a  scale  of  fees. 

I  think  it  is,  without  doubt,  hesitation  at  submitting 
to  fee  scales,  and  sensitivness  to  criticism  of  such  an 
arrangement  that  deters  the  profesion,  both  the  old 
lawyer  and  the  young  lawyer  from  becoming  members 
of  Bar  Associations ;  and  which  causes  almost  every  asso- 
ciation which  is  organized  to  number  among  its  members 
only  a  portion  of  the  bar  of  that  community. 

I  am  aware  that  it  is  generally  considered  the  prime 
duty  of  a  local  Bar  Association  to  establish  a  minimum 
scale  of  fees,  and  that  an  association  without  a  scale 
of  fees  is  quite  like  Hamlet  with  Hamlet  left  out;  but  I 
venture  the  opinion  that  this  difficulty  can  be  surmounted, 
and  that  a  successful  bar  association  can  be  conducted 


Digitized  by  VjOOQ  iC 


206  ALABAMA  STATE  BAR  ASSOCIATION 

without  the  establishment  of  a  fee  system;  and,  as  this 
seems  to  be  the  rock  upon  which  the  success  of  the  organ- 
ization of  such  associations  has  split,  I  am  ready  to  de- 
clare that  it  is  my  belief,  that,  in  order  to  secure  the 
general  success  of  the  movement,  it  is  best  to  eliminate 
from  the  rules  of  the  local  associations  a  prescribed 
scale  of  fees. 

Of  course  the  question  of  undercutting  is  necesarily 
involved  in  the  ethics  of  the  practice  of  law,  and,  the  rules 
of  any  association  must  deal  with  this  as  an  offense, 
where  a  lower  fee  is  knowingly  asked,  for  the  purpose  of 
securing  the  business  from  a  brother  member  of  the 
bar. 

But  after  all  the  question  of  fees  is  very  likely  to 
take  care  of  itself,  no  difficulty  arises  at  this  point  in 
reference  to  the  larger  business  conducted  by  the  pro- 
fession. The  client  with  business  of  importance  usually 
consults  the  lawyer  of  his  choice  without  any  reference 
to  a  scale  of  fees;  and,  I  believe,  that  it  is  safe  to  say 
that  a  very  large  percentage  of  all  legal  business  of 
any 'important  character  is  plead  without  reference  to 
bar  fees,  and  at  a  considerably  higher  compensation  to 
the  attorney  performing  the  service,  than  the  minimum 
agreed  upon  by  any  bar  association. 

If  the  profession  will  stand  for  the  highest  ethics, 
and  make  them  a  living  principle  in  the  conduct  of  busi- 
ness, the  fee  difficulty  will  vanish,  so  far  as  it  consti- 
tutes a  hinderance  to  the  successful  operation  of  local 
associations. 

If  the  local  Bar  Associations  of  Alabama  will  make  the 
prime  purpose  of  their  existence  to  be,  to  incorporate 
into  the  practice  of  law  in  each  community  the  splendid 
code  of  ethics  promulgated  by  this  State  Association, 
then  will  they  discharge  their  highest  function,  and 
justify  their  existence. 
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The  Code  of  Ethics  of  this  State  Association  should 
be  incorporated  into  the  Constitution  and  By-Laws  of 
each  local  association. 

An  attorney  cannot  familiarize  himself  with  the  exalted 
rules  of  conduct  prescribed  in  this  code  without  becom- 
ing a  more  worthy  member  of  his  profession. 

Its  principles  are  all  sufficient,  and  the  practice  of  these 
principles  will  stimulate  a  fine  sense  of  honor  and  integ- 
rity, of  responsibility,  to  client,  society  and  government, 
of  duty  to  brethren  and  will  elevate  the  profesion  of 
the  law  to  the  dignified  station  which  it  is  due  and  which 
it  deserves  to  occupy. 

The  inculcation  of  these  high  principles  until  they 
shall  become  the  recognized  rules  of  conduct  in  the  prac- 
tice of  law  will  do  far  more  towards  preventing  the 
disreputable  custom  of  undercutting  or  under-bidding 
the  reasonable  fee  of  a  brother  lawyer,  or  the  exacting 
of  unreasonable  compensation  from  clients,  than  any 
number  of  specific  rules  and  regulations  in  reference  to 
fees. 

Soliciting  business,  employing  runners,  and  claquers 
and  encouraging  litigation  can  have  no  place  where  this 
code  of  ethics  is  observed. 

As  line  upon  line,  and  precept  upon  precept  is  upon 
high  authority  declared  to  be  good,  it  has  occurred  to  me 
that  it  would  be  wholesome  to  hang  in  a  conspicuous 
place  in  every  court  room  in  Alabama,  a  printed  copy  of 
the  code  of  ethics  of  this  Association,  where  it  will  easily 
catch  the  eye  of  court,  attorneys,  jury,  and  public.  I 
suggest  that  this  Association  by  resolution  sanction  this 
idea,  and  that  some  committee  appointed  for  the  purpose, 
or  -the  Secretary  of  this  Association  take  up  this  matter 
with  the  residents  of  local  associations  where  they  exist, 
or  in  such  manner,  as  they  or  he,  shall  see  fit,  to  the  end 
that  forthwith  every  court  house  in  Alabama  shall  have 
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conspicuously  posted  a  copy  of  this  code.  I  believe  that 
in  doing  this  we  shall  perform  a  good  service  to  the  pro- 
fession and  to  the  public.  It  is  highly  proper  that  it  be 
made  known  to  the  profession  at  large  and  to  the  general 
public,  for  what  we  stand. 

It  is  painful  to  note  that  there  is  much  complaint  of 
unworthy  practice  and  methods  in  our  State.  It  is  not  to 
be  hoped  that  this  condition  will  not  likely  continue  in  a 
more  or  less  degree  for  all  time. 

A  firm  determination,  however,  on  the  part  of  each 
member  of  the  profession,  who,  in  fact,  regards  its 
worthy  aims,  to  do  his  part  towards  weeding  out  the  un- 
worthy, however  unpleasant  the  task  and  duty,  will  un- 
doubtedly diminish  the  evil,  and  bring  about  healthier 
conditions. 

A  suggestion  has  been  made  to  me  by  a  distinguished 
member  of  the  bar  in  this  State,  which  I  approve,  and 
submit  for  your  consideration;  and,  that  is,  that  this 
Association  appoint  a  committee  which  shall  sit  during 
the  year  at  such  places  and  times  as  it  may  determine, 
armed  with  inquisitorial  power,  and  authorized  to  sum- 
mon before  it,  members  of  the  bar,  and  such  other  wit- 
nesses, as  it  may  require,  with  power  to  examine  upon 
honor,  or  upon  oath,  in  reference  to  any  violation  of  the 
ethics  of  the  profession,  and  to  report  its  findings  to  this 
Association  for  its  action.  ,Some  legislation  will  doubt- 
less be  required  to  give  such  a  committee  the  powers  it 
should  possess  for  the  accomplishment  of  its  purposes. 
The  legislation  required  could  no  doubt  be  obtained  at  the 
approaching  session  of  the  Legislature. 

Assuredly,  a  faithful  and  courageous  performance  of 
its  duties  by  such  a  committee  would  elevate  the  tone  of 
the  profession  in  our  State;  and  would  manifest  to  the 
public,  that  those  of  the  profession  who  are  worthj^  of  . 
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their  Mgli  cafiihg  are  z^lous  for  the  hdnor  of  themAelves 
and  their  brethren. 

In  conclusion  I  wish  to  state  that  I  have  not  had  an 
opportunity  to  confer  with  the  other  members  of  this 
committee  since  the  preparation  of  this  report,  and  do 
not  fasten  upon  them  responsibility  for  the  views  herein 
expressed. 
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REPORT   OF    COMMITTEE    ON    JURISPRUDENCE 
AND  LAW  REFORM. 


By  J.  M.  Chilton,  Chairman. 


Mr.  President  and  Gentlemen  of  the  Bar  Association: 

The  Committee  on  Jurisprudence  and  Law  Reform  de- 
sires to  call  the  attention  of  the  Association  to  the  neces- 
sity for  legislation,  or  some  action,  corrective  of  the  grow- 
ing tendency  in  our  Supreme  Court  to  dispose  of  appeals 
otherwise  than  upon  the  merits. 

The  right  of  appeal  for  a  favored  right — so  highly  re- 
garded as  to  be  protected  in  terms  by  the  organic  law  of 
the  State. 

It  follows  that  all  rules  of  practice  should  receive  a 
liberal  construction,  favorable  to  the  right,  as  distin- 
guished from  a  strict  construction,  in  denial  of  the  right 

Every  lawyer  having  a  considerable  acquaintance  with 
the  decisions  of  our  Supreme  Court  must  have  observed 
the  tendency  of  those  decisions  in  the  latter  direction. 

The  first  marked  evidence  of  this  tendency  appeared, 
when  the  court  declined  to  revise  rulings  on  dmurrers 
on  the  ground  that  although  the  judgment  theory  dis- 
closed the  disposition  made  of  the  demurrers, — as  that 
they  had  been  over-ruled  or  sustained,  there  were  lacking 
proper  "words  of  judgment"  such  as,  "It  is  considered 
and  adjudged  by  the  court  that,"  etc.,  etc. 

Without  reference  to  the  soundness  of  the  proposition 
that  interlocutory  rulings  on  demurrer  must  be  made  to 
appear  with  all  the  formality  attending  the  final  judg- 
ment, even  to  "words  of  judgment,"  it  is  sufiicient  to  say 
that  if  such  had  ever  been  the  practice  in  Alabama,  it  had 
so  long  ceased  to  be  the  practice  that  its  announcement 
was  a  great  surprise  to  the  Bar,  and  that  the  application 
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of  the  new  rule  to  pending  causes,  doubtless  resulted  in 
the  loss  of  valuable  property  rights  to  many  persons. 

Another  notable  illustration  of  the  tendency/ is  in  j^e^ 
spect  to  Bills  of  Exception. 

Certainly  there  should  exist,  at  this  late  day,  no  room 
for  doubt  or  uncertainty  in  the  practice  on  so  important 
a  subject. 

But  uncertainty  and  doubts  not  only  exist  but  have  re- 
cently increased  to  the  extent  that  the  average  practi- 
tioner is  always  uncertain  whether  his  bill  will  "hold." 

Difficulties  in  respect  to  Bills  of  Exception  have  arisen 
in  a  variety  of  forms :  The  Statute  of  the  Code  of  1876, — 
Section  3113  provided:  "No  Bill  of  Exceptions  can  be 
signed  after. the  adjournment  of  the  court  during  which 
the  exception  was  taken,  unless  by  consent  or  agreement 
of  council  in  writing  except  in  such  cases  as  is  otherwise 
provided." 

Among  the  Rules  of  Practice  adopted  by  the  Supreme 
Court  December  5th,  1876,  was  the  30th  rule  reading  as 
follows : 

"In  all  circuit  and  inferior  courts  of  common  law  juris- 
diction, bills  of  exceptions  may  be  signed  by  the  presiding 
judge  at  any  time  during  the  term  at  which  the  trial  or 
proceeding  is  had,  or,  by  written  consent  of  the  parties, 
or  their  counsel,  filed  in  the  cause,  at  any  time  before 
the  next  succeeding  term  of  such  court,  and  not  after- 
wards." 

Pretermitting  the  inquiry  whether  the  Supreme  Court 
had  the  power  to  adopt  that  part  of  the  rule  of  practice 
limiting  the  time  of  signing^  such  bills  until  the  "next 
succeeding  term  of  such  court,"  the  rule  was  in  harmony 
with  the  existing  statute. 

Subsequently  a  new  statute  was  adopted,  forming  Sec- 
tions 616-620  of  the  Code  of  1896,  providing  in  substance 
that  no  bill  should  be  signed  after  adjournment  of  the 
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caurt  unlefis  by  consent  or  agreement  of  coonsel  in  writ- 
ing, exeept  that  the  court  might  in  term-time  fix  a  time 
withiii  which  the  bill  might  be  signed  and  that  tiie  judge 
in  vacation  might  extend  such  time. 

It  was  also  provided  that  parties  or  their  counsel  might 
by  agreement  in  writing  entered  into  in  term-time,  fix 
a  time  within  which  the  bill  might  be  signed,  and  might 
in  like  manner  in  vacation^  extend  such  time. 

By  Section  620  it  was  provided :  'The  time  allowed  tor 
signing  a  bill  of  exceptions  must  not  be  extended  beyond 
six  months  from  the  adjournment  of  the  court." 

Here  then  we  have  a  rule  adopted  in  1876,  in  harmony 
with  the  then  statute,  providing  that  the  time  for  sign- 
ing such  bills  should  not  be  extended  beyond  the  next 
term  of  the  court,  and  a  later  statute  providing  that  the 
time  f<^  such  signing  should  not  be  extended  beyond  six 
months  after  the  adjournment  of  the  term  in  which  the 
case  is  tried. 

As  some  of  our  circuit  courts  meet  every  six  months 
and  some  of  tener  and  as  quarterly  terms  are  usually  pro- 
vided in  our  city  courts,  any  construction  seeking  to  har- 
monize the  later  statute  and  the  80th  rule,  would  neces- 
sarily determine  that  when  the  Legislature  fixed  six 
months  as  the  time  within  which  bills  might  be  signed 
in  all  cases,  it  really  meant  that  the  limit  should  be  five 
months  in  one  county,  four  in  another,  three  in  others 
and  two  in  still  others — ^the  statute  changing  to  suit  the 
difference  in  the  terms  of  the  several  courts. 

Yet  it  was  so  held,  and  a  number  of  cases  were  dis- 
posed of  by  this  construction — some  of  them  very  im- 

!.  •  ...  r'-'-<(v  ..•;,'  {r  •>r'"^'.v''" '  ^o  l.hr  tU*  ;'nd  rcnrnled'it. 
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Me*  of  f avoringr  the  rigrht  of  appeal,  have  sriven  the  benefit 
of  the  doubt  to  appellants  in  pending  causes. 

Construing  the  provision  of  the  same  statute  authoriz- 
ii^  an  extension  of  the  time  by  the  judge  in  vacation,  it 
was  held  that  orders  made  in  vacation,  signed  by  the 
judge,  but  reciting  that  it  was  ordered  "by  the  court," 
etc.,  were  invalid,  because  made  by  the  court  in  vacation 
and  not  by  the  presiding  judge. 

As  the  order  was  signed  by  the  judge,  might  it  not  well 
have  been  taken  to  indicate  his  consent  to  the  extension? 
Was  there  any  necessity  in  such  cases  for  a  strict  appli- 
cation of  the  distinction  between  the  court,  and  the  judge 
of  the  court?  Many  valuable  rights  were  doubtless  lost 
by  this  technical  construction  of  the  statute. 

Cases  have  arisen  where,  although  the  bill  purported 
to  be  signed  by  the  presiding  judge  within  the  proper 
time,  affidavits  were  received  in  impeachment  of  the  facts 
so  certified  by  the  judge. 

In  later  cases,  however,  it  seems  this  rule  has  not  been 
followed — with  what  comfort  to  the  parties  whose  causes 
were  lost  by  the  previous  rulings,  need  not  be  stated. 

Much  uncertainty  prevails  in  respect  to  the  necessity 
of  setting  out  the  evidence  or  the  substance  of  the  evi- 
dence in  such  bills.  The  rule  has  been  that  the  giving 
or  refusal  of  the  affirmative  charge  would  not  be  revised 
unless  l^e  bill  contained  all  the  evidence  or  the  substance 
of  all  the  evidence.  But  with  what  fullness  must  the  evi- 
dence be  transcribed?  It  is  held  that  a  literal  transcrip- 
tion of  the  stenographer's  notes  is  not  permissible.  It 
has  been  also  held  that,  short  of  this>  a  bill  may  state  the 
evidence  with  such  prolixity  as  to  be  objectionable. 

Granting  that  it  is  difficult  to  formulate  a  statute  that 
would  settle  the  question,  it  cannot  fail  to  be  observed 
that  the  general  tendency  has  been  to  solve  doubts  in 
such  matters  against  the  validity  of  the  bill. 
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By  another  and  recent  ruling  it  has  been  held  that  ap- 
peals will  be  dismissed  unless  the  record  affirmatively  dis- 
closes the  organization  of  the  trial  court. 

As  matter  of  good  practice  this  doubtless  should  ap- 
pear; but  when  the  point  is  made  for  the  first  time  by  the 
court,  ex  mero  motu^,  or  by  the  appellee  after  the  sub- 
mission of  the  cause  for  decision,  it  would  seem  the  court 
should,  preferably,  restore  the  cause  to  the  docket  in 
order  that  the  record  might  be  properly  amended,  rather 
than  dismiss  the  appeal. 

It  is  not  a  violent  presumption  that  if  a  court  of  gen- 
eral jurisdiction  exercised  such  jurisdiction  in  the  rendi- 
tion of  a  judgment,  it  was  properly  organized  for  that 
purpose;  and  when  the  parties  have  submitted  the  cause 
for  decision  without  objection,  it  would  appear  only  just 
to  the  litigants,  we  repeat,  that  some  opportunity  should 
be  given  to  amend  the  record  when  the  court  itself  or  the 
appellee  raises  the  objection  after  submission. 

The  instances  cited  are  by  no  means  the  only  ones  in 
which  decisions  upon  the  merits  have  been  prevented  by 
rulings  upon  doubtful  questions  of  practice.  Those  stated 
are  illustrative  of  many  others. 

Where  questions  of  practice  arise  which  have  not  al- 
ready been  clearly  settled,  the  correct  and  just  policy 
would  seem  to  be  to  formulate  further  distinct  rules  for 
future  guidance,  rather  than  to  apply  the  first  construc- 
tion to  pending  causes.  . 

The  percentage  of  cases  that  go  off  on  questions  of 
practice,  is  very  large  at  best, — a  condition  very  much 
to  the  discredit  of  an  enlightened  civilization;  but  cer- 
tainly the  tendency  should  be  in  the  direction  of  lessen- 
ing the  evil  by  construing  orders  and  statutes  r^fulating 
the  practice,  in  support,  of  the  appeal,  rather  than  against 
it,  when  such  a  coni^tructipn  is  possible. 
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AN  ACT 

To  iamend  Section  598,  599,  600,  601,  603  605,  606  and  610 
of  the  Code  of  Alabama.  Be  it  enacted  by  the  Leg- 
islature of  Alabama : 

Section  1.  That  Section  598  of  the  Code  of  Alabama 
be,  and  the  same  is  hereby  amended  so  as  to  read  as  fol- 
lows: The  Alabama  State  Bar  Association,  or  the  Cen- 
tral Council  thereof,  has  authority  to  institute  and  prose- 
cute, or  cause  to  be  instituted  and  prosecuted,  in  the  name 
of  the  State  of  Alabama,  the  proceedings  herein  pre- 
scribed for  the  suspension  or  removal  of  an  attorney. 

Sec.  2.  That  Section  599  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows :  The  accusa- 
tion must  be  in  writing,  and  when  the  prosecution  is  in- 
stituted by  the  Alabama  State  Bar  Association,  or  the 
Central  Council  thereof,  a  written  statement  signed  by 
the  President  of  said  Association,  or  the  Chairman  of  said 
council,  and  attested  by  the  Secretary  of  said  Associa- 
tion, accompanied  by  written  affidavit  of  any  person  or 
persons  making  charges  for  suspension  or  removal  of  such 
attorney,  if  any,  taken  before  any  officer  authorized  by 
law  to  administer  oaths  within  or  out  of  the  State,  set- 
ting forth  the  facts  upon  which  the, same  may  be  based, 
shall  be  delivered  by  the  Secretary  of  said  Association  to 
the  Solicitor  of  the  Circuit  in  which  such  attorney  resides 
and  thereupon,  or  when  the  proceeding  is  taken  by  the 
court  of  its  own  motion,  the  Solicitor  of  said  Circuit  shall 
draw  up  such  accusation,  citing  the  accused  to  appear 
before  said  Circuit  Court,  or  City  Court,  or  court  of  like 
jurisdiction,  on  a  day  named  therein,  and  moving  the 
court  for  the  suspension  or  removal  of  such  attorney,  and 
have  the  same  served  by  the  sheriff  of  the  county  of  such 
attorney's  residence,  by  leaving  a  copy  thereof  with  the 
accused. 
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Sec.  3.  That  Section  600  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows :  If  the  pro- 
ceedings are  upon  the  information  of  an  individual,  the 
accusation  must  be  in  writing,  setting  forth  the  facts 
upen  which  the  charges  are  based,  verified  by  the  oath  of 
such  individual,  or  some  other  person,  taken  before  any 
oiiieer  authorized  by  law  to  administer  oaths  in  or  out 
of  the  State,  that  such  facts  are  true,  and  must  be  pre- 
sented to  and  filed  in  said  Circuit  Court,  or  City  Court,  or 
court  of  like  jurisdiction,  accompanied  by  security  for 
costs  to  be  approved  by  the  judge  thereof. 

Sec.  4.  That  Section  601  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  When  the 
accusation  is  made  by  an  individual,  the  Circuit  Court,  or 
City  Court  or  court  of  like  jurisdiction,  must  if  of  opinion 
that  the  accusation  would,  if  true,  furnish  grounds  of 
suspension  or  removal  of  such  attorney,  make  an  order 
requiring  the  accused  to  appear  and  answer  the  same  at 
a  specified  day  during  that,  or  the  next  term,  or  at  any 
other  time,  when  the  court  can  hear  and  determine  the 
same,  a  copy  of  which,  together  with  a  copy  of  the  accu- 
sation, must  be  served  upon  the  accused ;  provided,  that  if 
such  order  is  made,  or  proceedings  are  instituted  by  the 
court  of  its  own  motion,  or  as  provided  by  Section  2  of 
this  Act  ten  days  before  any  term  of  the  court,  or  before 
the  adjournment  thereof,  such  accusation  must  be  made 
returnable  and  be  heard  during  said  term,  unless  contin- 
ued for  good  cause  by  the  court,  upon  such  terms  as  it 
may  impose. 

Sec.  5.  That  Section  603  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  The  accused 
may  answer  such  accusation,  either  by  objecting  in  writ- 
ing to  the  sufficiency  thereof,  or  by  denying  the  truth  of 
the  facts  alleged  or  setting  forth  the  facts  of  his  defense, 
which^  said  answer  as  to  facts,  by  denial  or  otherwise, 
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must  be  in  writing,  signed  by  the  accused  and  verified  by 
liis  oath/and  the  accusation,  objections  anc^  answer  in  sfiid 
proceedings  are  hereby  made  of  recdrd  therein  as  in  other 
civil  suits  or  proceedings  in  said  court. 
^  ■  -See.  6.  That  Section  605  of  said  Code  be,  and  the  same 
is-hereby  amended  so  as  to  read  ais  follows :  If  the  accused 
pleads?  guilty,  or  fails  or  refuses  to  answer  the  accusa- 
tion, the  court  must  proceed  to  judgment  of  suspension 
or  removal:  if  he  answer  the  accusation,  the  court  must 
immediately,  or  at  such  time  as  it  may  appoint,  proceed 
to  try  the  same,  either  side  having  the  right  to  demand  a 
trial  by  jury;  if  no  jury  is  demanded,  the  court  in  trying 
the  same  shall  make  and  file  a  statement  of  the  facts  es- 
tablished by  the  evidence,  and  if  the  jury  is  demanded, 
the'  jury  must  make  a  special  finding  of  the  facts,  upon 
'isisues  of  facts  submitted  by  the  court,  and  upon  such 
statement  of  facts  by  the  court,  or  special  findings  of  facts 
by  the  jury,  the  court  must  render  judgment  of  acquittal 
or  suspension,  or  removal,  of  the  accused,  as  such  facts 
may  warrant;  provided,  however,  that  such  accused  at- 
torney may  stop  or  prevent  such  prosecution  by  a  sur- 
render of  his  license  as  an  attorney  in  all  the  courts  of 
the  State  of  Alabama,  a  record  of  which  surrender  shall 
be  made  in  the  Supreme  Court  of  said  St^te. 

Sec.  7.  That  Section  606  of  said  Code  be,  and  the  same 
is  hereby  amended  so  as  to  read  as  follows:  The  pro- 
ceedings when  instituted  by  the  court  of  its  own  motion, 
or  when  the  written  statement  hereinbefore  provided  for 
has  been  presented  by  the  Alabama  State  Bar  Association, 
or  its  Central  Council,  to  the  Solicitor  of  the  Circuit,  in 
which  the  accused  resides,  must  be  conducted  in  the  name 
of  the  State,  and  when  on  the  information  of  an  individual 
in.' the  name  of  the  State  upon  the  information  of  such 
person ;  and  in  all  cases  the  Solicitor  of  said  Circuit  shall 
appear  and  sustain  such,  accusation,  and  be  resfponsible 
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for  the  faithful  performance  thereof  as  of  other  official 
duties  required  of  him  by  law ;  provided,  however,  that  the 
court  may,  upon  the  motion  of  said  Solicitor,  and  upon 
good  cause  shown,  at  any  tinie  require  said  The  Alabama 
btate  Bar  Association  to  give  security  for  the  costs  of  such 
proceedings  to  be  approved  by  the  court  within  ten  days 
from  notice  to  the  Secretary  of  said  Association,  by  said 
Solicitor,  and  the  hearing  of  said  cause  shall  be  postponed 
for  that  time,  unless  such  security  shall  be  sooner  given. 

Sec.  8.  That  Section  610  of  said  Code  be,  and  the  same 
is  hereby  amended  so  that  the  same  shall  read  as  follows : 
Either  party  may  appeal  to  the  Supreme  Court  from  any 
adverse  judgment  rendered  by  said  Circuit  Court,  City 
Court,  or  court  of  like  jurisdiction,  in  said  proceeding,  at 
any  time  within  thirty  days  after  such  judgment,  in  the 
manner  now  prescribed  by  law  for  appeals  in  civil  cases, 
and  may  reserve  by  bill  of  exceptions  any  question  proper 
to  be  reserved  in  civil  causes  and  the  judgment  rendered 
in  said  proceeding,  and  the  Supreme  Court  may  affirm, 
modify  or  reserve  such  judgment,  or  render  such  judg- 
ment in  such  proceeding  as  the  Circuit  Court,  City  Court, 
or  court  of  like  jurisdiction,  should  have  rendered. 

Sec.  9.  Whenever  any  disagreement  or  controversy 
arises  between  an  attorney  at  law  and  any  other  person, 
respecting  the  amount  of  the  compensation  to  which  he 
is  entitled  by  contract  or  otherwise,  and  his  retention  of 
the  same  out  of  any  funds  in  his  hands,  such  attorney 
may  by  motion  in  the  Circuit  Court,  City  Court,  or  court 
of  like  jurisdiction,  of  the  county  of  his  residence  of 
which  such  other  person  shall  have  notice,  obtain  an  order 
of  said  court  that  a  certain  amount  is  due  him  under 
such  contract,  or  would  be  reasonable  compensation  for 
his  services,  and  when  such  motion  is  made  and  order 
obtained,  such  attorney  shall  not  be  subject  to  prosecu- 
tion, suspension  or  removal  under  this  act,,  or  other  pen- 
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alty  Uierefor;  but  nothing  herein  contained  shai.  affect 
or  destroy  any  civil  action  to  which  any  person  would  be 
entitled  against  such  attorney  respecting  the  same  or  any 
criminal  prosecution  to  which  the  accused  would  be  other- 
wise liable. 

Sec.  10.  All  laws  and  parts  of  laws  in  conflict  with 
this  act  are  hereby  repealed. 

Approved  Oct  3,  1903. 
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CONSTITVTIQN.        . 


ARTICLE  I. 


The  object  of  the  Associs^ti^fi  .s)iaIL  bf^  ^^  adjywise  i^ 
science  of, jurisprudence,  prbmpte.  th^^  adfl^ifirtnt^^  of 
justice  throughout  the  State,  uphold  the  honor  of  the  pro- 
fession of  the  law,  and  establish  cordial  intercourse  amonf 
the  members  of  the  B^r  of  Alabama.  This  Association 
shall  be  known  as  "The  Alabama  State  Bar  Association." 

ARTICLE  11. 

Any  person  shall  be  eligible  to  membership  in  this  As- 
sociation who  shall  be  a  member  of  the  Bar  of  the  Stats 
in  good  standing,  and  who  shall  also  be  nominated  as 
hereinafter  provided. 

ARTICLE  III. 

The  officers  of  the  Association  shall  consist  of  one  Pres- 
ident, five  Vice-Presidents,  a  Secretary,  a  Treasurer,  a 
Central  Council,  and  an  Executive  Committee,  which 
committee  shall  be  composed  of  five  members,  one  of 
whom  shall  be  the  Secretary  and  Treasurer  of  the  Asso- 
ciation. 

Each  of  these  officers,  council  and  committee,  shall  be 
elected  at  each  annual  meeting  by  the  Association  for  the 
year  next  ensuing,  but  the  same  person  shall  not  be  elected 
President  two  years  in  succession.  All  such  elections 
shall  be  by  ballot  The  officers  elected  shall  hold  office 
until  their  successors  are  elected  and  qualified  according 
to  the  Constitution  and  By-Laws. 
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ARTICLE  IV, 

The  Central  Council  shall  consist  of  five  members,  and 
«hall  be  at  all  times  an  advisory  board  for  consultation 
and  o<mf erenue  wheh  called  on  for  that  purpose  by  the 
Pnsid^snt  or  any  Vice-President  who  may  for  the  time 
being  be  acting  as  President. 

ARTICLE  V. 

The  President,  by  and  vvith  the  advice  and  consent  of 
the  Central  Council,  may  establish  a  Local  Council  in  any 
county  of  this  State  by  issuing  a  warrant  to  that  effect, 
naming  therein  the  persons  composing  such  Local  Coun- 
cil. Each  Local  Council  shall  consist  of  not  less  than 
three  nor  more  than  seven  members.  No  person  shall  be 
eligible  to  appointment  as  a  membei"  of  any  Local  Council 
who  is  not  at  the  time  a  member  of  this  Association. 

The  Central  Council  and  Local  Councils  shall  have  full* 
power  to  nominate  applicants  to  become  members  of  this 
Association. 

ARTICLE  VIL 

Each  member  shall  pay  five  dollars  to  the  Treasurer  as 
annual  dues,  and  no  person  shall  be  qualified  to  exercise 
any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced, 
as  Htay  be  provided  by  tlie  By-Laws.  Members  shall  be 
entitled  to  receive  all  publications  of  the  Association  free 
of  eharce.  One  year's  annual  diies  shall  be  paid  ih*  ad 
vance  by  eacn  member  at  tfie  time  of  his  election. 
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Association  by  a  majority  of  the  members  present. 

ARTICLE  IX. 

The  following  committees  shall  be  annually  appointed 
by  the  President  for  the  year  ensuing,  and  shall  consist  of 
five  members  each : 

1.  On  Jurisprudence  and  Law  Reform, 

2.  On  Judicial  Administration  and  Remedial  Pro- 
cedure- 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

6.  On  Correspondence. 

7.  On  Legislation. 

8.  On  Local  Bar  Associations. 

A  majority  of  the  members  of  any  committee,  or  of  the 
Central  Council  who  may  be  present  at  any  meeting  of 
such  committee  or  council,  shall  constitute  a  quorum  for 
the  purposes  of  such  meeting.  Vacancies  in  any  office 
provided  for  by  this  Constitution  shall  be  filled  by  ap- 
pointment by  the  President,  and  the  appointees  shall  hold 
office  until  the  next  meeting  of  the  Association. 

ARTICLE  X. 

The  Central  Council  and  Executive  Committee  shall 
each  perform  such  duties  as  may  be  assigned  to  them  by 
the  President,  or  as  may  be  defined  by  the  By-Laws,,  ex- 
cept as  herein  otherwise  directed. 

ARTICLE  XI. 

This  Association  shall  meet  annually  at  such  tim^  and 
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place  as  the  Executive  Committee  may  determine,  and 
those  present  at  such  meeting  shall  constitute  a  quorum. 
The  Executive  Committee  shall  require  thirty  days'  notice 
of  the  time  and  place  of  meeting,  by  publication  in  a  news- 
paper, to  be  given;  which  publication  shall  be  made  by 
the  Secretary. 

ARTICLE  XII. 

The  President  shall  open  each  annual  meeting  of  the 
Association  with  an  address  in  which  he  shall  conmiuni- 
cate  the  most  noteworthy  changes  in  statute  law  on  points 
01  general  interest  made  in  the  several  States  and  by  Con- 
gress during  the  preceding  year. 

ARTICLE  XIL 

The  Constitution  may  be  altered  or  amended  by  a  vote 
of  three-fourths  of  the  members  present  at  any  annual 
meeting,  but  no  such  change  shall  be  made  at  any  meet- 
ing at  which  less  than  thirty  members  are  present. 

ARTICLE  XIV. 

Each  Local  Council  shall  perform  such  duties  as  it  may 
be  called  upon  to  perform  by  the  President,  or  as  may 
be  defined  by  the  By-Laws. 

ARTICLE  XV. 

Any  member  of  the  Association  may  be  suspended  or 
expelled  for  misconduct  in  his  relations  to  this  Associa- 
tion or  in  his  profession,  on  conviction  thereof,  as  may 
be  prescribed  by  the  By-Laws. 
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ARTICLE  XVl. 

The  Constitution  shall  go  into  immediate  effect.  This 
Association  shall  be  incorporated  under  the  laws  of  the 
State  of  Alabama  as  soon  as  practicable,  and  Until  such 
incorporation  all  money  and  property  of  said  Association 
shall  be  vested  in  the  President  and  Treasurer,  as  Trus- 
tees thereof,  who  shall  pay  over  and  deliver  the  same  to 
said  corporation  as  its  property  as  soon  as  the  corpora.- 
tioft  is  credited  by  law. 

ARTICaLE  xviL 

The  two  offices  of  Secretary  and  Treasurer  may  be 
filled  by  one  person,  if  the  Association  shall,  by  its  By- 
Laws,  so  determine. 
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BY-LAWS. 


The  President  shall  preside  at  all  meetings  of  the  Asso- 
cii^tion,  and  in  case  of  his  absence  one  of  the  Vice-Presi- 
dents shall  preside. 

II, 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the 
Association,  and  all  other  matters  of  which  a  record  shall 
be  deemed  advisable  by  the  Asociation,  and  shall  conduct 
the  correspondence  of  the  Association  with  the  concur- 
rence of  the  President.  He  shall  notify  the  officers  and 
members  of  their  election,  and  shall  keep  a  roll  of  the 
members,  and  shall  issue  notices  of  all  meetings. 

III. 

The  Treasurer  shall  collect,  and,  under  the  direction  of 
the  Executive  Committee,  disburse  all  funds  of  the  Asso- 
ciation ;  he  shall  report  annually,  and  of tener  if  required ; 
he  shall  keep  regular  accounts,  which  shall  be  at  til  times 
open  to  inspection  of  the  members  of  the  Association.  His 
accounts  shall  be  audited  by  the  Executive  Committee. 
Before  discharging  any  of  the  duties  of  his  office,  the  in- 
cumbent shall  execute  a  bond  with  good  and  sufficient 
surety,  to  be  approved  by  the  President,  payable  to  tiie 
President  and  his  successors  in  office,  in  the  sum  of  five 
thousand  dollars,  for  the  use  of  the  Association  and  condi- 
tioned that  he  will  well  and  faithfully  perform  the  dutieGh- 
of  his  office  so  long  as  he  discharges  any  of  the  dutiefs 
thereof. 
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IV. 

The  Executive  Committee  shall  meet  at  least  once  a 
month,  except  in  July,  August  and  September.  They 
shall  have  power  to  make  such  regulations,  not  inconsis- 
tent with  the  Constitution  and  By-Laws,  as  shall  be  neces- 
sary for  the  protection  of  the  property  of  the  Association, 
and  for  the  preservation  of  good  order  in  the  conduct  of 
its  affairs.  They  shall  keep  a  record  of  their  proceed- 
ings, which  shall  be  read  at  the  ensuing  meeting  of 
the  Association ;  and  it  shall  be  their  duty  to  present  busi- 
ness for  the  Association.  They  shall  have  no  power  to 
make  the  Association  liable  for  any  debts  amounting  to 
more  than  half  the  amount  in  the  Treasurer's  hands  in 
cash,  and  not  subject  to  prior  liabilities.  They  shall 
perform  such  other  duties  as  are  required  of  them  by  the 
Constitution,  or  as  may  be  assigned  to  them  by  the 
President. 

V. 

The  Central  Council  shall  perform  all  such  duties  as 
may  be  required  of  them  by  the  Constitution  or  as  are 
assigned  to  them  by  the  President,  but  they  shall  not  be 
required  to  keep  a  record  of  their  proceedings,  nor  shall 
they  make  any  report  to  any  meeting  of  the  Association, 
unless  such  report  is  required  by  the  Association,  ai:d 
then  only  as  to  the  particulars  about  which  they  are  re 
quired  to  report;  and  the  provisions  of  this  seci:  ^n  shall 
apply  also  to  Local  Councils. 

VL 

At  each  annual,  stated  or  adjourned  meeting  of  the  As- 
sociation the  order  of  business  shallbe  as  follows: 
1.    Reading  of  minutes  of  preceding  meeting. 


Digitized  by  VjOOQ  IC 


BY-LAWS  227 

2.  Address  of  the  President. 

3.  Report  of  the  Treasurer. 

4.  Report  of  the  Executive  Committee. 
6.  Elections,  if  any,  to  membership. 

6.  Reports  of  Standing  Committees. 

7.  Reports  of  Special  Committees. 

8.  Election  of  Officers  and  Appointment  of  Com- 
mittees. 

9.  Miscellaneous  business. 

This  order  of  business  may  be  changed  by  a  vote  of  the 
majority  of  the  members  present. 

The  parliamentary  rules  and  orders  contained  in  Cush- 
ing's  Manual,  except  as  otherwise  herein  provided,  shall 
govern  all  meetings  of  the  Association. 

VII. 

If  any  person  elected  does  not,  within  one  month  after 
notjee  of  his  election,  signify  his  acceptance  of  mem- 
bership by  a  letter  to  the  Secretary  to  that  effect,  and  by 
Pltyment  of  his  admission  fee,  he  shall  be  deemed  to  have 
declined  to  become  a  member. 

VIII. 

In  pursuance  of  Article  IX  of  the  Constitution,  there 
shall  be  the  following  Standing  Committees : 

1.  A  Committee  on  Jurisprudence  and  Law  Reform, 
who  shall  be  charged  with  the  duty  of  attention  to  all  pro- 
posed changes  in  the  law,  and  of  recommending  such  as 
in  th^ir  opinion  may  be  entitled  to  the  favorable  consid- 
eration of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Reme- 
dial Procedure,  who  shall  be  charge  with  the  duty  of  the 
observation  of  the  working  of  our  judicial  system,  the 


Digitized  by  VjOOQ  iC 


N, 


228  ALABAMA  STATE  BAR  ASSOCIATION 

collection  of  information,  the  entertaining  and  examina- 
tion of  projects  for  a  change  or  reform  in  the  system,  and 
of  recommending,  from  time  to  time,  to  the  Association 
such  action  as  they  may  deem  expedient. 

3.  A  Committee  on  Legal  Education  and  Admission  to 
the  Bar,  who  shall  be  charged  with  thg  duty  of  examining 
and  reporting  what  change  it  is  expedient  to  propose  in 
the  system  and  mode  of  legal  education,  and  of  admission 
to  the  practice  of  the  profession  in  the  State  of  Alabama. 

4.  A  Committee  on  Publication,  who  shall  be  charged 
with  the  duty  of  examining  and  reporting,  when  so  re- 
quired by  the  Association,  upon  matters  proposed  to.  be 
published  by  its  authority. 

5.  A  Committee  on  Grievances  who  shall  be  charged 
with  the  hearing  of  all  complaints  that  may  be  made  in 
matters  affecting  the  interest  of  the  legal  profession  and 
the  practice  of  law,  and  the  administration  of  justice,  and 
to  report  the  same  to  this  Association,  with  such  recom- 
mendatiosn  as  they  may  deem  advisable;  and  said  com- 
mittee shall,  in  behalf  of  the  Association,  institute  and 
carry  on  such  proceedings  against  offenders,  and  to  such 
an  extent  as  the  Association  may  order,  the  cost  of  such 
proceeding  to  be  paid  by  the  Executive  Committee  out  of 
moneys  subject  to  be  appropriated  by  them. 

6.  A  Committee  on  Correspondence,  who  shall  be 
charged  with  the  duty  of  corresponding  with  the  officers 
and  committees  of  other  Bar  Associations  for  the  purpose 
of  causing  action  relative  to  law  questions  of  national  im- 
portance. 

7.  A  Committee  on  Legislation,  who  shall  be  charged 
with  the  duty  of  ascertaining  and  reporting  to  each  meet- 
ing of  the  Bar  Association  such  legislation  as  it  may  ap- 
prove of  and  consider  necessary  and  proper  to  carry  into 
effect  the  suggestions  contained  in  the  reports  of  the  vari- 
ous committees,  and  papers  read  at  any  previous  meetinZ, 
and  it  shall  be  the  duty  of  said  committee  to  prepare,  at 
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the'  expense  of  this  Association,  and  cause  to  be  printed 
and  distributed  by  the  Secretary  to  the  members  of  the 
Association,  at  least  thirty  days  before  each  annual  meet- 
ing, in  the  form  of  bills  or  resolutions,  all  of  such  meas- 
ures as  jnay  be  reported  by  it  for  their  consideration,  to- 
gether with  the  report  of  .committee. 

All  reports  submitted  to  the  Association  recommend- 
ing changes  in  the  statutory  law,  or  amendments  thereto, 
shall  be  accompanied  by  bills  or  joint  resolutions  in  the 
form  to  be  presented  to  the  General  Assembly  for  enact- 
naent. 

8.  A  Committee  on  Loqal  Bar  Associations,  who  shall 
be  charged  with  the  duty  of  encouraging  the  organization 
and  maintenance  of  local  Bar  Associations  throughout  the 
State,  and  their  affiliation  with  this  Association. 

9;  A  special  committee  of  three  members,  to  be  known 
as  the  Committee  on  Legislative  Enactment,  shall  be  ap- 
pointed by  the  President  at  the  meeting  next  before  each 
session  of  the  General  Assembly,  which  shall  be  continued 
until  the  annual  meeting  after  the  next  session  of  the 
General  Assembly,  and  it  shall  be  the  duty  of  said  com-r 
mittee  to  present  to  the  General  Assembly  in  form  of  a 
memorial,  all  such  bills  and  joint  resolutions,  the  enact- 
ment of  which  has  been  recommended  by  this  Association. 
Before  the  meeting  of  the  General  Assembly,  a  copy  there- 
of shall  be  sent  by  mail  by  the  Secretary  of  this  Associa- 
tion to  each  member  of  the  General  Assembly,  at  least 
thirty  days  before  its  meeting,  and  as  soon  as  it  is  organ- 
ized, the  Secretary  shall  place  a  copy  thereof  on  the  desk 
of  each  member.  Such  memorial  shall  contain  a  copy  of 
each  bill  and  joint  resolution;  as  approved  by  this  Asso- 
ciation, and  the  reasons  for  their  adoption,  as  shown  by 
this  Association,  and  such  additional  argument  as  it  may 
deem  necessary.  And  it  shall  be  the  duty  of  the  com- 
mittee to  take  all  such  steps  as  they  may  deem  proper  to 
insure  the  enactment  of  such  bills  and  joint  resolutions. 
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The  expenses  incurred  by  the  committee  shall  be  paid 
out  of  the  funds  of  the  Association.  It  shall  be  the  duty 
of  this  committee  to  report  to  the  meeting  of  the  Associa- 
tion next  after  the  meeting  of  the  General  Assembly,  and 
accompany  their  report  with  a  copy  of  the  memorial, 
which  they  shall  have  submitted  to  the  General  Assembly. 

IX. 

Each  of  the  standing  committees  shall  consist  of  five 
members,  and  shall  be  appointed  annually  by  the  Presi- 
dent of  this  Association,  and  shall  continue  in  office  until 
the  annual  meeting  of  the  Association  next  after  their  ap- 
pointment, and  until  their  successors  are  appointed,  with 
power  to  adopt  rules  for  their  own  government  not  incon- 
sistent with  the  Constitution  or  these  By-Laws.  Any 
stianding  committees  of  the  Association  may,  by  rule,  pro- 
vide that  three  successive  absences  from  the  meetings  of 
the.  committee,  unexcused,  shall  be  deemed  a  resignation 
of  the  members  so  absent,  of  his  place  upon  the  committee. 
Any  standing  committee  of  the  Association  may,  by  rule, 
impose  upon  its  members  a  fine  for  non-attendance  and 
may  provide  for  the  disposition  of  the  fines  collected  under 
siich  rule. 

X. 

Whenever  any  complaint  shall  be  preferred  against  a 
member  of  the  Association  for  misconduct  in  hiil  relations 
to  this  Association,  or  in  His  profession,  the  rfiember  or 
members  preferring  such  complaint  shall  present  it  to  the 
Committee  on  Grievances  in  writing,  and  subscribed  by 
him  or  them,  plainly  stating  the  matter  complained  of, 
with  particulars  of  time,  place  and  circumstances. 
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The  committee  shall,  thereupon,  examine  the  complaint, 
and  if  they  are  of  opinion  that  the  matters  therein  alleged 
are  of  sufficient  importance,  shall  cause  a  copy  of  the  com- 
plaint, together  with  a  notice  of  not  less  than  five  days  qf 
the  time  and  place  when  the  committee  will  meet  for  the 
consideration  thereof,  to  be  served  on  the  member  com- 
plained of,  either  personally,  or  by  leaving  the  same  at  his 
place  of  business  during  office  hours,  properly  addressed 
to  him.  If  after  hearing  his  explanation  the  committee 
shall  deem  it  proper  that  there  should 'be  a  trial  of  the 
charge,  they  shall  cause  a  similar  notice  of  five  days  of  the 
time  and  place  of  the  trial  to  be  served  on  the  party  com- 
plained of. 

The  committee  shall  be  furnished  with  a  list  of  the  wit- 
nesses, their  names  and  places  of  residence,  who  it  is  pro- 
posed shall  be  examined  to  sustain  the  charge  which  shall 
accompany  the  complaint  when  made  to  the  committee; 
and  when  the  day  is  set  for  trial  the  member  complained 
of,  upon  his  demand  therefor,  shall  be  entitled  to  a  copy 
of  said  list  of  witnesses.  At  the  time  and  place  appointed 
for  the  trial,  or  at  such  other  time  as  may  be  granted  by 
the  committee,  the  member  complained  of  shall  file  a  writ- 
ten answer  or  defense;  and  should  he  fail  to  do  so,  the 
committee  may  proceed  thereupon  to  the  consideration  of 
the  complaint. 

The  committee  shall  thereupon  and  at  such  other  times 
and  places  as  they  may  adjourn  to,  proceed  to  hear  the 
evidence  adduced  and  try  the  complaint,  and  shall  deter- 
mine all  questions  of  evidence. 

The  complainant  and  the  member  complained  of  shall 
each  be  allowed  to  appear  personally  and  by  counsel  who 
mu^st  be  members  of  the  Association ;  and  the  complainant 
and  the  member  complained  of  shall  each  be  competent 
witnesses.  The  witnesses  shall  vouch  for  the  truth  of 
their  statements  on  their  word  of  honor.    The  committee 
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shall  have  power  to  summon  witnesses,  and  if  any  of  such 
witnesses  are  members  of  the  Association,  neglect  or 
ref<asal  to  appear  may  be  reported  to  the  Association  by 
the  committee  and  treated  as  misconduct. 

The  committee,  of  whom  at  least  four  must  be  present 
at  the  trial,  except  that  a  less  number  may  adjourn  from 
time  to  time,  shall  hear  and  decide  the  allegations  sub- 
mitted to  them;  and  if  they  find  the  complaint  or  any 
material  part  of  it  to  be  true,  they  shall  so  report  to  the 
Association,  with  their  recommendation  as  to  the  action  to 
be  taken  thereon! 

The  decision  of  the  committee  shall  be  served  on  the 
member  complained  of;  and  if  the  decision  be  that  the 
complaint  or  any  material  part  thereof  is  true,  and  in  that 
case  only,  the  committee  shall  also  serve  a  copy  of  the 
complaint,  answer,  if  there  be  an  answer,  and  decision  on 
the  President  of  the  Association ;  and  if  requested  either 
by  the  member  or  members  complaining,  or  the  member 
complained  of,  shall  annex  thereto  a  copy  of  the  evidence 
taken,  which  said  document  shall  be  regarded  as  a  report 
of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Associa- 
tion at  an  annual,  stated  or  adjourned  meeting  of  the  As- 
sociation and  of  which  the  member  complained  of  shall 
have  due  notice,  to  be  served  upon  him  by  direction  of  the 
committee.  The  Association  shall  thereupon  proceed  to 
take  such  action  on  said  report  as  they  may  see  fit,  pro- 
vided only  that  no  member  shall  be  expelled  unless  by  the 
vote  of  two-thirds  of  the  members  present  and  voting. 

Whenever  any  trial  shall  be  determined  on,  the  mem- 
ber complained  of  may  object  for  cause  to  any  of  the  mem- 
bers of  said  committee,  which  causes  he  shall  state  in 
writing  and  present  to  the  committee,  thereupon  the  com- 
mittee shall  report  the  facts  to  the  President,  and  enclose 
to  him  a  copy  of  the  objections  for  cause ;  and  the  Presi- 
dent shall  forthwith  summon  the  Central  Council  to  meet 


Digitized  by  VjOOQ  IC 


BY-LAWS  233 

with  him  and  determine  what  weight,  if  any,  the  objec- 
tions for  cause  are  justly  entitled  to  have,  and  if  the  Pres- 
ident and  a  majority  of  the  Central  Council  present  and 
voting,  shall  determine  that  the  objections  for  cause  are 
not  well  taken,  and  that  the  same  are  overruled,  the  Presi- 
dent shall  so  inform  the  Committee  on  Grievances,  but  if 
the  President  and  a  majority  of  the  Central  Council  as 
aforesaid  shall  determine  that  any  of  said  objections  for 
cause  to  any  member  of  the  Committee  on  Grievances  are 
well  taken,  then  the  President  shall  so  inform  said  com- 
niittee,  and  forthwith  appoint  another  member  or  mem- 
bers to  supply  the  temporary  vacancy  caused  thereby; 
and  the  method  herein  provided  shall  be  resorted  to  until 
a  committee  is  obtained  against  whom  the  member  com- 
plained of  urges  no  just  objection  for  cause. 

All  the  foregoing  proceedings  shall  be  kept  secret,  ex- 
cept as  their  publication  is  hereinbefore  provided  for,  un- 
less otherwise  ordered  by  the  Association. 

DISBARMENTS. 

That  whenever  the  Central  Council  shall  direct  the 
prosecution  for  disbarment  of  an  attorney,  if  in  their 
judgment  it  shall  be  necessary  or  desirable  that  assistant 
counsel  should  be  appointed  to  assist  in  the  prosecution 
of  said  cause,  they  shall  appoint  a  member  of  this  Asso- 
ciation, with  instructions  to  assist  in  such  prosecution, 
and  it  shall  be  the  duty  of  such  member  to  comply  with 
such  order  of  the  Central  Council,  and  any  member  of  this 
Association,  so  appointed  who  shall,  without  good  excuse, 
fail  or  refuse  to  assist  in  such  prosecution,  shall  be  ex- 
pelled from  the  Association.  And  the  Central  Council 
shall  report  to  the  Association  all  such  failures  to  prose- 
cute, and  in  the  event  of  failure  of  any  attorney  so  ap- 
pointed, the  Central  Council  shall  appoint  some  other 
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member  of  this  Association  to  act  as  such  assistant  prose- 
cuting attorney. 

XI. 

Nomination  of  candidates  to  fill  the  respective  offices 
may  be  made  at  the  time  of  the  election  by  any  member, 
and  as  many  candidates  may  be  nominated  for  each  office 
as  members  may  wish  to  name,  but  all  elections,  whether 
to  office  or  membership  must  be  by  ballot.  A  majority  of 
the  votes  cast  shall  be  sufficient  to  elect  to  office ;  but  five 
negative  votes  shall  be  sufficient  to  defeat  an  election  to 
membership. 

XII. 

All  vacancies  in  any  office  or  committee  of  this  Associa- 
tion shall  be  filled  by  appointment  of  the  President,  and 
the  persons  thus  appointed  shall  hold  for  the  unexpired 
term  of  his  predecessor;  but  if  a  vacancy  occur  in  the 
office  of  President,  it  shall  be  filled  by  the  Association  at 
its  first  stated  meeting  occurring  more  than  ten  days  after 
the  happening  of  such  vacancy  and  the  person  elected 
shall  hold  office  for  the  unexpired  term  of  his  predecessor. 

XIII. 

Every  member  of  this  Association  shall  pay  his  annual 
dues  to  the  Treasurer  on  the  first  day  of  March  in  each 
year,  and  no  person  shall  be  qualified  to  exercise  any  right 
or  privilege  of  membership  who  is  in  default  in  that  re- 
spect for  a  period  of  sixty  days  after  that  time ;  provided^ 
howevef,  that  at  any  time  before  n«ct  meeting  of  the  As- 
sociation thereafter  such  person  may  be  restored  to  mem- 
bership by  order  of  the  Executive  Committee,  and  upon 
his  having  then  paid  his  annual  dues  to  the  Treasurer; 
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and  all  persons  who.  have  ceased  to  be  members  of  the 
Association  by  reason  of ,  failure  to  pay  their  annual  dues 
will  no  longer  be  borne  upon  the  roll  as  members  thereof 
by  the  Secretary  and  Treasurer. 

\.  V  /'.  '    .  •• '    ,  xiv. 

.  These .  By-Laws  Tnay,  be  aniended  at  any  stated,  ad- 
journed or  annual  meeting  of  the  Association  by  majority 
vote  of  those  present. 

XV. 

Any  officer  may  resign  at  any  time  upon  settling  ihs  ac- 
counts with  the  Association.  A  member  may  resign  at 
any  time  upon  the  payment  of  all  dues  to  the  Association ; 
and  from  the  date  of  the  receipt  by  the  Secretary  of  a  no- 
tice of  resignation  with  an  endorsement  thereon  by  the 
Treasurer  that  all  dues  have  been  paid  as  above  provided, 
the  person  giving  such  notice  shall  cease  to  be  a  member 
of  the  Association. 

XVI. 

The  offices  of  Secretary  and  Treasurer  shall  be  filled  by 
the  Secretary,  and  his  annual  salary  shall  be  five  hundred 
dollars,  oHe-half  of  which  shall  be  due  on  the  first  day  of 
May,  and  the  other  half  on  the  first  day  of  November  in 
each  year,  but  may  be  paid  earlier  or  at  any  other  time  if 
Executive  Committee  shall,  in  writing,  so  direct,  but  this 
shall  be  in  full  of  all  compensation  to  him.  No  other 
officer  of  the  Association  shall  receive  any  salary  or  com- 
pensation. 

XVII. 

The  Association  shall  have  its  annual  meeting  at  such 
time  and  place  as  the  Executive  Committee  may  deter- 


Digitized  by  VjOOQ  IC 


236  ALABAMA  ST  A  TE  BAH  ASSOCIA  TION 

mine,  and  continue  in  session  until  all  the  business  before 
it  is  disposed  of.  If  the  President  a^^d  Central  Council 
shall  determine  that  it  is  necessary  for  said  Association  to 
hold  any  other  meeting,  during  any  year,  tSie  same  shall  be 
held  at  such  time  and  place  4Ui  the  Central  Council  may 
fix,  and  upon  twenty  days  notice  of  such  time  and  place  to 
be  given  by  the  Secretary,  by  publication  in  a  public 
newspaper,  and  the  Secretary  shall  give  this  notice  upon 
the  order  of  the  President. 
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NECROLOGY  OF  THE 

AhABAMA  STATE  BAR  ASSOCIATION, 

1905-1906. 


By  Thomas  M.  Owen,  Chairman, 
Committee  on  Memorials. 


Durins  the  year  just*  closed,  the  Association  lost  one 
honorary  member,  Chief  Justice  Thomas  N.  McClellan, 
and'four  active  members,  Messrs.  Daniel  Coleman,  Henry 
R.  Dill,  J.  W.  Gray  and  W.  W.  Kirkland.  Sketches  fol- 
low, px'epared.by  the  members  of  the  committee  whose 
nunes^  are  appended  to  the  respective  sketches.  The 
brief  sketch  of  Judge  McCleUan  is  condensed  from  the 
Alabuma  OffwM  and  Statistical  Register  for  1903,  p.  29, 
bein^  originally  prepared  for  that  publication  from  data 
sqpplied  by  him.  Judge  McClellan  died  on  the  morning 
of  Feb.  10,.  1906,  and  his  interment  was  at  Athens,  Ala. 
His  dealb  was  ^  great  shock  to  the  State,  and  ^^ressions 
of  grief  were^  lAimerous.  The  exercises  hi^d  by  the  Su- 
pr^Bse  Court,  May  14,  1906,  together  with  addresines  and 
resolutions,  are  to  be  found  in  full  in  the  144  Alabama 
Repdrts,  21-36.  W.  R.  Walker,  of  Athens,  one  of  th* 
members  of  the  Committee  on  Memorials,  spoke  for  the 
Limestone  County  Bar,  and  his  address  appears  iii  full. 
Tj^e  lift  and  judicial  services  of  Judge  MeCltilan  ouj^t, 
at  swfie future  time,  to  form  the  subject  of  a  separate  and* 
elaborate  study. 
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THOMAS  NICHOLAS  M'CLELLAN. 

Thomas  N.  McClellan,  late  chief  justice  of  the  Supreme 
Court  of  the  State  of  Alabama,  was  born  February  23, 
1853,  in  Limestone  county,  and  is  the  son  of  Thomas 
Joyce  McClellan,  a  native  of  Lincoln  county,  Tenn.,  and 
wife  Martha  Fleming,  daughter  of  John  Beattie,  and 
wife  Joanna  Moore,  of  the  same  county.  His  paternal 
ancestors  are  Scotch-Irish,  emigrating  from  North  Ire- 
land, and  his  maternal  ancestors  came  from  England, 
both  branches  settling  in  Virginia.  On  both  sides  his  an- 
cestors were  soldiers  in  the  war  'of  the  Revolution.  His 
father,  Thomas  J.  McClellan,  was  a  Whig,  member  of  the 
Constitutional  Conventions  of  Alabama  in  1861,  and  in 
1865,  and  a  member  of  the  house  of  representatives  from 
Limestone  county  in  1862.  He  came  to  Limestone  county 
in  1844,  and  died  there  in  1887.  Judge  McClellan  was 
educated  in  the  common  schools,  and  at  Oak  Hill  College, 
Tenn.  In  June,  1872,  he  took  his  degree  of  LL.  B.  in  the 
law  department  of  Cumberland  University,  Lebanon, 
Tenn.  He  began  the  practice  in  September,  1872,  at 
Athens,  in  co-partnership  with  his  brother.  Captain  Rob- 
ert A.  McClellan.  He  was  register  in  chancery  of  Lime- 
stone county,  1874-76;  State  Senator,  1880-84;  State  At- 
torney-General, 1884-89;  Associate  Justice  Supreme 
Court,  1889-98;  and  was  Chief  Justice  from  November, 
1898,  to  his  death.  He  was  a  Democrat.  He  never  mar- 
ried. 


DANIEL  GOLEMAN.    ' 

Again  we  are  called  upon  to  chronicle  th^  death  pf  .a 
valued  member  of  this  AssociatioA.  Daniel  Coleman  died 
on  the  29th  day  of  June,  1906,  at  his  residence  in  Hunts- 
ville,  Alabama.     He  was  born  in  the  town  of  Athens, 
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Ala,,  September  7,  1838.  His  father,  Judge  Daniel  Cole- 
man, was  a  native  Virginian ;  his  mother,  Elizabeth  Peter- 
son, a  notably  brilliant  woman,  was  a  native  of  North 
Carolina. 

Our  brother  was  nurtured  in  a  legal  atmosphere.  His 
father,  an  active  and  successful  practitioner,  of  exalted 
character,  was  circuit  judge,  and  later,  a  member  of  the 
Supreme  Court  of  Alabama,  finally  rounding  out  his  life 
in  the  establishment  of  a  law  school  at  Athens.  Here,  as 
a  lad,  young  Daniel  Coleman  mingled  with  the  profes- 
sional pupils,  among  them  a  number  of  the  most  illus- 
trious men  the  State  has  produced. 

He  was  admitted  to  the  Bar  in  1860,  but  early  thereaf- 
ter responded  to  the  call  of  the  War  of  Secession,  en- 
listing as  a  private  in  the  'Madison  Rifles.  His  army 
career  was  varied  and  active.  His  first  service  was  at 
Pensacola.  After  serving  several  months  with  the  7th 
Alabama  Infantry  Regiment  he  was  transferred  to  Vir- 
ginia, when  he  became  a  member  of  the  staff  of  General 
Philip  St.G.  Cocke.  Subsequently,  he  was  a  member  of 
the  staff  of  General  Sterling  A.  M.  Wood,  in  General  Pat 
Cleburne's  famous  division.  When  his  brother  Captain 
John  A.  Coleman,  of  Hawkins'  Battalion  of  Sharp-shoot- 
ers was  killed  in  the  battle  of  Murfreesboro  he  became 
the  captain  of  the  same  company.  This  specially  dan- 
gerous arm  of  the  service  he  faithfully  followed,  until  the 
Battalion  was  practically  destroyed  on  Chickamauga 
field.  At  this  carnage  another  brother,  Lieutenant  Rich- 
ard Vance  Coleman,  fell  at  his  side.  Thereafter  he  was 
attached  to  Wheeler's  Cavalry,  and  finally  surrendered 
with  this  noble  band,  closing  a  military  career  of  re- 
markable daring  and  efficiency. 

The  close  of  the  war  witnessed  the  unselfish  devotion 
of  this  good  man.  Destitute  of  worldly  riches,  he  taught 
school  for  hifa  daily  support,  and  for  the  education  of  his 
younger  brothers.    He  located  in  Athens,  and  there  began 
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the  practice  of  law.  In  1872,  he  was  elected  State  senator 
from  the  counties  of  Limestone  and  Lauderdale,  after 
serving  as  solicitor  for  Limestone  county.  He  resigned 
as  State*  senator,  and  settled  in  Huntsville,  where  he  had 
married.  Subsequently  he  was  elected  by  the  general  as- 
sembly, solicitor  of  the  eighth  judicial  circuit.  This  office 
he  held  for  a  term  of  six  years,  discharging  its  duties 
fearlessly,  and  with  gyeat  ability.  In  1886,  he  was  ap- 
pointed by  President  Cleveland  to  the  consulship  at  St. 
Etienne,  France,  performing  its  duties  with  distinction. 
The  failiixg  health  of  his  wife  demanded  his  resignation, 
after  which  they  lived  for  quite  a  period  on  the  Island 
of  Capri,  in  the  Bay  of  Naples,  often  styled  "the  loveliest 
spot  on  the^lobe."  Returning  to  his  home  in  Huntsville,. 
he  re-entered  the  legal  profession,  and  this  he  followed, 
in  splendid  fellowship  with  his  brethren,  until  the  end. 

Surviving  him,  his  wife,  a  woman  of  charming  per- 
sonality, a  daughter  of  rare  education  and  gracious  de- 
meanor, and  a  son,  a  Captain  in  the  Army  of  the  United 
States,  of  high  standing  and  of  chivalric  type,  mourn  his 


While  he  lived  on  a  noble  plane  in  military  and  profes- 
sional life,  yet,  to  know  him  at  his  best,  was  his  com- 
panionship as  a  citizen  and  neighbor.  He  was  a  man  of 
sincere  Christian  conviction,  which  he  never  failed  to 
exemplify.  The  Huntsville  Bar  fittingly  designated  him, 
"a  Christian  gentleman." 

Lawrence  Cooper. 


HENRY  R.  DILL. 


Henry  R.  Dill  was  born  in  Marion,  Perry  county,  Ala., 
on  October  29,  1869.  He  attended  Howard  College,  from 
which  institution  he  graduated  with  first  honors  in  June, 
1889,  taking  the  degree  of  Bachelor  of  Arts.    He  was  ad- 
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mitted  to  the  practice  of  law,  upon  examination  before 
the  Supreme  Court  of  Alabama,  on  December  29,  1898. 
Immediately  after  leaving  college,  however,  he  spent  two 
sessions  as  principal  of  the  public  schools  at  Columbia, 
Henry  county,  Ala;  He  was  the  son  of  the  late  Dr. 
Thomas  J.  Dill,  for  many  years  professor  of  Latin  and 
Greek  at  Howard  College,  and  his  wife,  Mrs.  Jane  Lee 
(Alison)  Dill,  who  were  married  in  Carlowville,  Dallas 
county,  Ala.,  in  1851.  Dr.  Thomas  J.  Dill  was  the  son 
of  Dr.  Joseph  M.  Dill  and  Mrs.  Regina  (Alison)  Dill,  both 
of  South  Carolina.  Mrs.  Jane  Lee  Alison  Dill,  (now  liv- 
ing) is  the  daughter  of  Capt.  Jacob  S.  Alison  and  Mrs. 
Mary  (Youngblood)  Alison,  both  of  South  Carolina. 

Mr.  Dill  was  married  in  June,  1905,  to  Miss  Caroline 
McKenzie,  of  Tallassee,  Ala.,  the  daughter  of  John  C. 
McKenzie  and  Mrs.  Lillie  (Gibson)  McKenzie.  He  left 
surviving  him  hi*  widow,  his  mother  and  three  brothers, 
Messrs.  Joseph  M.  Dill,  of  Bessemer,  Ala.,  Dr.  J.  S.  Dili, 
of  Bowling  Green,  Ky.,  and  Wm.  Y.  Dill,  of  Birmingham, 
Ala. 

After  being  admitted  to  the  Bar  in  1893,  Mr.  Dill  at 
once  formed  a  partnership  with  Robert  W.  Huey,  which 
partnership  continued  until  October,  1894,  at  which  time 
Mr.  Huey  died.  Mr.  Dill  formed  a  partnership  with 
Vassar  L.  Allen,  of  Birmingham,  Ala.,  on  November  1, 
1899,  which  partnership  continued  until  Mr.  DilFs  death, 
November  8,  1905.  He  was  interred  in  Elmwood  Ceme- 
tery, Birmingham,  Ala.  Mr.  Dill  was'  elected  a  member 
of  iihe  Legislature  of  Alabama  from  Jefferson  county  for 
the  session  of  1900-01,  Berving  with  distinction  to  him- 
self, and  satisfactorily  to  his.  constituents. 

Vassar  L,  Allbn, 
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JAMES  W.  GRAY. 

James  W.  Gray  died  in  the  spring  of  1906,  at  his 
home,  No.  867  Dauphin  street.  Mobile.  Mr.  Gray  was  ill 
for  only  two  days,  and  the  news  of  his  demise  created  a 
profound  shock  in  the  city.  He  was  one  of  the  leading 
practitioners  at  the  Bar  in  Mobile,  a  member  of  the 
firm  of  Bestor,  Gray  &  Bestor,  and  enjoyed  the  confidence 
and  respect  of  a  large  number  of  friends.  Mr.  Gray  was 
bom  in  Montgomery,  August  14,  1862,  and  came  to  Mo- 
bile when  a  mere  lad.  He  secured  emplojrment  with  the 
law  firm  of  Bestor  &  Overall,  and  during  his  spare  mo- 
ments read  law.  He  made  rapid  headway,  and  in  1891, 
after  a  thorough  examination,  was  admitted  to  practice 
at  the  Bar.  He  builded  for  himself  an  enviable  reputa- 
tion, and  became  a  prominent  light  in  the  legal  fraternity. 
He  possessed  one  of  the  brightest  of  minds,  and  had  he 
lived  greater  honors  in  his  profession  awaited  him. 

On  December  14,  1886,  he  was  married  to  Miss  Emily 
Cameron,  who,  with  two  sons  and  two « daughters,  sur- 
vive him,  and  mourn  his  untimely  demise.  Besides  these 
he  is  survived  by  a  sister,  Mrs.  C.  E.  Vincent,  and  a  step- 
brother, Mr.  W.  H.  Taylor.  Mr.  Gray  was  a  consistent 
member  of  the  Government  Street  Presbyterian  Church, 
and  a  member  of  many  of  the  societies  of  Mobile. 

Mr.  Gray  was  a  descendant  of  one  of  the  old  Alabama 
families  on  his  mother's  side  of  the  family,  his  grand- 
father being  Dr.  Silas  Ames,  an  author  of  many  medical 
works,  and  whose  special  study  was  of  yellow  fever.  The 
portrait  of  Dr.  Ames  occupies  one  of  the  most  promi- 
nent positions  in  the  hall  of  archives  and  history  in  the 
capitol  at  Montgomery.  Mr.  Gray  was  also  prominent 
in  social  circles  in  his  home  city,  being  a  member  of  the 
"Strikers"  and  one  of  the  governors  of  the  Country  Club, 
a  member  of  the  Gulf  Pishing  and  Hunting  Glub  and  vice 
president  of  the  Mobile  Bar  Association,    However,  he 
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wa;s  essentially  a  family  man  and  to  them  he  gaye  much 
of  his  leisure.  He  was  interred  in  Magnolia  Cemetery, 
Mobile. 

D.  P.  Bbstor,  Jr. 


W.  W.  KIRKLAND. 

W.  \V.  Kirkland  was  born  in  Henry  county,  Ala.,  April 
7,  1864,  and  died  at  Ozark,  in  Dale  county,  Ala.,  Feb.  19, 
1906.  He  was  the  only  son  of  Washington  and  Martha  A. 
Kirkland.  His  father,  a  soldier  in  the  Confederate  army, 
was  slain  in  battle  near  Columbus,  Ga.,  about  the  close 
of  the  war,  leaving  him  with  three  sisters,  to  the  care  of 
a  widowed  mother.  Under  the  guidance  of  a  mother's 
love,  developed  while  very  young,  those  noble  qualities  of 
mind  and  heart  which  gave  promise  of  that  bright  career 
to  which  he  afterward  attained. 

He  spent  his  youth  and  grew  to  manhood's  estate  upon 
the  farm,  and  during  such  intervals  as  the  labor  of  his 
hands  was  not  an  essential  contribution  to  the  support  of 
his  mother  and  sisters,  he  attended  the  rural  and  vil- 
lage schools  of  his  community,  where  he  mastered  well 
the  rudiments  of  a  common  school  education. 

In  the  year  1884,  although  he  had  riot  yet  reached  his 
majority  he  was  most  happily  married  to  Miss  Laura  Mat- 
thews, the  daughter  of  James  M.  and  Mary  J.  Matthews ; 
and  they  twain,  at  first  in  moderate  circumstances,  but 
gathering  about  them  a  goodly  competency,  climbed  the 
hill  of  life  together,  only  to  reach  the  summit  and  see  the 
harvest  bright  beyond,  when  God  appeared  and  laid  His 
finger  upon  the  keeper  of  the  house  and  called  him  hence, 
leaving  his  companion  to  mourn  his  untimely  departure. 

Soon  after  his  marriage  he  moved  from  the  farm,  near 
Skipperville,  to  Ozark,  Ala.  Here  he  erigageci  in  mercan- 
tile pursuits  for  a  short  tim^r  AUndoning  this,  h?  began 
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the  study  of  law.  He  had  a  legal  turn  of  mind,  was  an 
apt  student  and  soon  learned  the  law,  its  reasons,  appli- 
cations and  exceptions.  Having  mastered  the  principles 
of  his  profession,  and  having  great  native  ability,  he  soon 
took  high  rank  at  the  Bar.  He  was  a  close  student,  an 
earnest  advocate,  and  a  tireless  worker  in  the  profession 
he  so  much  loved. 

By  dint  of  merit  he  drew  men  about  him,  and  by  a  pe- 
culiar magnetism  he  made  them  his  fi'iends;  and  these, 
out  of  their  admiration  for  the  man,  called  him  to  places 
of  honor  and  trust.  He  was  twice  mayor  of  Ozark,  pres- 
idential elector  from  the  State  at  large,  and  was  a  mem- 
ber of  the  constitutional  convention  of  Alabama,  1901. 
In  that  body  he  showed  distinguished  ability,  and  left  the 
impress  of  a  superior  judgment  among  his  fellows. 

He  was  made  a  Mason  in  the  year  1896,  at  Troy,  Ala., 
and  became  a  member  of  Ozark  lodge  June  13,  1903.  His 
Masonic  life  was  short,  but  rich  with  treasures  of  duty. 
The  true  virtue  of  Masonic  principles  was,  to  a  high  de- 
gree, bom  within  him.  His  lodge  adopted  resolutions 
commemorative  of  the  esteem  in  which  he  was  held ;  and 
all  classes  in  his  home  mourned  his  death. 

Be  it  said  of  him  that  he  Wrought  well  for  his  short 
span  of  life,  and  that  it  might  be  said  by  him :  "Father 
I  have  finished  the  work  which  Thou  gavest  me  to  do.'' 

M.  SOLLIE. 
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The  purity,  and  efficiency  of  judicial  admistration 
which  under  our  system,  is  largely  governmental  itsdf , 
depend  as  much  upon  the  character,  conduct,  and  de- 
meanor of  attorneys  in  this  great  trust,  as  upon  fidel- 
ity and  learning  of  courts,  or  the  honesty,  and  intelligence 
of  juries. 

"There  is  perhaps  no  profession  after  that  of  the 
sacred  ministry,  in  which  a  high  toned  morality  is  more 
imperatively  necessary  than  that  of  the  jaw.  There  is 
certainly  without  any  exception,  no  profession  in  which 
so  many  temptations  beset  the  path  to  swerve  from  lines 
of  strict  integrity;  in  which  so  niany  delicate  and  diffi- 
cult questions  of  duty  are  constantly  arising.  There  are 
pitfalls  and  mantraps  at  every  step,  and  the  mere  youth, 
at  the  very  outset  of  his  career,  needs  often  the  prudence 
and  self-denial,  as  well  as  moral  courage,  which  belongs 
commonly  to  riper  years.  High  moral  principle  is  the 
only  safe  guide;  the  only  torch  to  light  his  way  amidst 
darkness  and  obstruction." — Sharswood. 

A  comprehensive  summary  of  the  duties  specifically 
enjoined  by  law  upon  attorneys,  which  they  are  sworn 
"not  to  violate,"  is  found  in  section  791  of  the  Code  of 
Alabama. 

These  duties  are: 

"First — To  support  the  Constitution  and  laws  of  this 
State  and  the  United  States. 

"Second — ^To  maintain  the  respect  due  courts  of  jus- 
tice and  judicial  officers. 

"Third — To  employ  for  the  purpose  of  maintianing 
the  causes  confided  to  them,  such  means  only  as  are 
consistent  with  truth,  and  never  seek  to  mislead  the 
judges  by  any  false  statement  of  the  law. 
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"Fourth — To  maintain  inviolate  the  confidence,  and 
at  every  peril  to  themselves,  to  preserve  the  secrets  of 
their  clients. 

"Fifth — ^To  abstain  from  all  offensive  personalities, 
and  to  advance  no  fact  prejudicial  to  the  honor  or  repu- 
tation of  a  party  or  a  wit^iess,  unless  required  by  the  jus- 
tice of  the  cause  with  which  they. are  charged.  / 

"Sixth — ^To  encourage  neither  the  commencement  nor 
continuance  of  an  action  proceeding  from  any  motive  of 
passion  or  interest. 

"Seventh— Never  to  reject,  for  any  consideration  per- 
sonal to  themselves,  the  cause  of  the  defenseless  and 
oppressed." 

No  rule  will  determine  an  attorney's  duty  in  the  vary- 
ing phases  of  every  case.  What  is  right  and  proper 
must,  in  the  absence  of  statutory  rules  and  an  authori- 
tative code,  be  ascertained  in  view  of  the  peculiar  facts, 
in  the  light  of  conscience,  and  the  conduct  of  honorable 
and  distinguished  attorneys  in  similar  cases,  and  by 
i^nalogy  to  the  duties  enjoined  by  statute,  and  the  rules 
of  good  neighborhood. 

The  following  general  rules  are  adopted  by  the  Ala- 
bama State  Bar  Association  for  the  guidance  of  its  mem- 
bers. 

Duties  of  Attorneys  to  Courts  and  Judicial  Officers. 

1.  The  respect  enjoined  by  law  for  courts  and  judi- 
cial officers  is  exacted  for  the  sake  of  the  office,  and  not  for 
the  individual  who  administers  it.  Bad  opinion  of  the  in- 
cumbent, however  well  founded,  cannot  excuse  -the  with- 
holding of  the  respect  due  the  office,  while  administering 
its  functions 

2.  The  proprieties  of  the  judicial  station,  in  a  great 
measure,  disable*  the    judge    from    defending    himself 
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as:ainst  strictures  upon  his  official  conduct.  For  this 
reason,  and  because  such  criticisms  tend  to  impair  public 
confidence  in  the  administration  of  justice,  attorneys 
should,  as  a  rule,  refrain  from  published  criticism  of  judi- 
cial conduct,  especially  in  reference  to  causes  in  which 
they  have  been  of  counsel,  otherwise  than  in  courts  of  re- 
view, or  when  the  conduct  of  a  judge  is  necessarily  in- 
volved in  determining  his  removal  from  or  continuance  in 
office. 

3.  Marked  attention  and  unusual  hospitality  to  a 
judge,  when  the  relation  of  the  parties  are  such  that  they 
would  not  otherwise  be  extended,  subject  both  judge 
and  attorneys  to  misconstructions,  and  should  be  sedu- 
lously avoided.  A  self-respecting  independence  in  the 
discharge  of  the  attorney's  duties,  which  at  the  same 
time  does  not  withhold  the  courtesy  and  respect  due  the 
judges  station,  is  the  only  just  foundation  for  cordial  per- 
sonal and  official  relations  between  bench  and  bar.  All 
attempts  by  means  beyond  these  to  gain  special  personal 
consideration  and  favor  of  a  judge  are  disreputable. 

4.  Courts  and  judicial  officers,  in  the  rightful  exer- 
cise of  their  functions,  should  always  receive  the  support 
and  countenance  of  attorneys  against  unjust  critisism 
and  popular  clamor;  and  it  is  an  attorney's  duty  to  give 
them  his  moral  support  in  all  proper  ways,  and  partic- 
ularly by  setting  a  good  example  in  his  own  person  of 
obedience  to  law. 

5.  The  utmost  candor  and  fairness  should  characterize 
the  dealings  of  attorneys  with  the  courts  and  with  each 
other.  Knowingly  citing  as  authority  an  overruled 
case,  or  treating  a  repealed  statute  as  in  existence — 
knowingly  misquoting  the  language  of  a  decision  or  text- 
book— ^knowingly  misquoting  the  contents  of  a  paper, 
the  testimony  of  a  witness,  or  the  language  or  argument 
of  opposite  counsel — offering  evidence  which  it  is  known 
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the  court  must  reject  as  illegal,  to  get  it  before  the  jury, 
uhder  the  guise  of  arguing  its  admissibility — and  all 
kindred  practices — are  deceits  and  evasions  unworthy 
of  attorneys. 

Purposely  concealing  or  withholding  in  the  opening 
argument,  positions  intended  finally  to  be  relied  on,  in 
order  that  opposite  counsel  may  not  discuss  them,  is 
unprofessional.  Courts  and  juries  look  with  disfavor 
on  such  practices,  and  are  quick  to  suspect  the  weakness 
of  the  cause  which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admision  of  evidence, 
and  other  questions  of  law,  counsel  should  refrain  from 
"side-bar"  remarks  ,and  sparring  discourse  to  influence 
the  jury  or  by-standers.  Personal  colloquies  between 
counsel  tend  to  delay,  and  promote  unseemly  wrangling, 
and  ought  to  be  discouraged. 

6.  Attorneys  owe  to  the  courts  and  the  public  whose 
business  the  courts  transact,  as  well  as  to  their  own 
clients,  to  be  punctual  in  attendance  on  their  causes; 
and  whenever  an  attorney  is  late  he  should  apologize 
or  explain  his  absence. 

7.  One  side  must  always  lose  the  cause;  and  it  is  not 
wise,  or  respectful  to  the  court,  for  attorneys  to  display 
temper  because  of  an  adverse  ruling. 

Duties  of  Attorneys  to  Each  Other,  to  Clients 
and  the  Public. 

8.  An  attorney  should  strive  at  all  times,  to  uphold 
the  honor,  maintain  the  dignity,  and  promote  the  use- 
fulness of  the  profession;  for  it  is  so  interwoven  with 
the  administration  of  justice  that  whatever  redounds 
to  the  good  of  one  advances  the  other;  and  the  attorney 
thus  discharges,  not  merely  the  obligation  to  his  broth- 
ers, but  a  high  duty  to  the  State  and  his  fellow-man. 
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9.  An  attorney  should  not  speak  slightingly  or  dis- 
paragingly of  his  profession,  or  pander  in  any  way  to 
unjust  popular  prejudices  against  it;  and  he  should 
scrupulously  refrain  at  all  times,  and  in  all  relations  of 
life,  from  availing  himself  of  any  prejudice  or  popular' 
misconception  against  lawyers,  in  order  to  carry  a  point 
against  a  brother  attorney. 

10.  Nothing  has  been  more  potential  in  creating  and 
pandering  to  popular  prejudice  against  lawyers  as  a 
class,  and  in  withholding  from  the  profession  the  full 
measure  of  public  esteem  and  confidence  which  belong 
to  the  proper  discharge  of  its  duties,  than  the  false  claim, 
often  set  up  by  the  unscrupulous  in  defense  of  question- 
able transactions,  that  it  is  an  attorney's  duty  to  do  every- 
thing to  succeed  in  his  client's  cause. 

An  attorney  "owes  entire  devotion  to  the  interest  of 
his  client,,  warm  zeal  in  the  maintenance  and  defense  of 
his  cause,  and  the  exertion  of  the  utmost  skill  and  abi- 
ity,"  to  the  end  that  nothing  may  be  taken  or  withheld 
from  him,  save  by  the  rules  of  law,  legally  applied.  No 
sacrifice  or  peril,  even  to  the  loss  of  life  itself  can  absolve 
from  the  fearless  discharge  of  this  duty.  Nevertheless, 
it  is  steadfastly  to  be  borne  in  mind  that  the  great  trust 
is  to  be  performed  within  and  not  wthout  the  bounds  of 
the  law  which  creates  it.  The  attorney's  office  does  not 
destroy  man's  accountability  to  the  Creator,  or  loosen 
the  duty  of  obedience  to  law,  and  the  obligation  to  his 
nei^bor ;  and  it  does  not  permit,  much  less  demand, 
violation  of  law,  or  any  manner  of  fraud  or  chicanery, 
for  the  client's  sake. 

11.  Attorneys-  should  fearlessly  expose  before  the 
proper  tribunals  corrupt  or  dishonest  conduct  in  the  pro- 
fession ;  and  there  should  never  be  any  hesitancy  in  ac- 
cepting emplojrment  against  an  attorney  who  has  wronged 
his  client. 
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12.  An  attorney  appearing  or  continuing  as  private 
counsel  in  the  prosecution  for  a  crime  of  which  he  be- 
lieves the  accused  innocent,  forswears  himself.  The 
State's  attorney  is  criminal,  if  he  presses  for  a  conviction, 
when  upon  the  evidence  he  believes  the  prisoner  innocent. 
If  the  evidence  is  not  plain  enough  to  justify  a  nolle 
pros.,  a  public  prosecutor  should  submit  the  case,  with 
such  comments  as  are  pertinent,  accompanied  by  a  can- 
did statement  of  his  own  doubts. 

13.  An  attorney  cannot  reject  the  defense  of  a  person 
accused  of  a  criminal  offense,  because  he  knows  or  be- 
lieves him  guilty.  It  is  his  duty  by  all  fair  and  honorable 
means  to  present  such  defenses  as  the  law  of  the  land 
permits,  to  the  end  that  no  one  may  be  deprived  of  life 
of  liberty,  but  by  due  process  of  law. 

14.  An  attorney  must  decline  in  a  civil  cause  to  con- 
duct a  prosecution,  when  satisfied  that  the  purpose  is 
merely  to  harrass  or  injure  the  opposite  party,  or  to 
work  oppression  and  wrong. 

15.  It  is  bad  practice  for  an  attorney  to  communicate 
or  argue  privately  with  the  judge  as  to  the  merits  of 
his  cause. 

16.  Newspaper  advertisements,  circulars,  and  busi- 
ness cards,  tendering  profesional  services  to  the  general 
public,  are  proper;  but  special  solicitation  of  particular 
individuals  to  become  clients  ought  to  be  avoided.  In- 
direct advertisement  for  business,  by  furnishing  or  in- 
spiring editorials  or  press  notices,  regarding  causes  in 
which  the  attorney  takes  part,  the  manner  in  which  they 
are  conducted,  the  importance  of  his  positions,  the  mag- 
nitude of  the  interests  involved,  and  lill  other  like  self- 
laudation,  is  of  evil  tendency,  and  whofly  unprofessional. 

17.  Newspaper  publications  by  an  attorney  as  to  the 
merits  of  pending  or  anticipated  litigation,  call  forth  dis- 
cussion and  reply  from  the  opposite  party,  tend  to  pre- 
vent a  fair  trial  in  the  courts,  and  otherwise  prejudice  tke 
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due  administration  of  justice.  It  requires  a  strong  case 
to  justify  such  publications;  and  when  proper,  it  is  un- 
professional to  make  them  anonymously. 

18.  When  an  attorney  is  a  witness  for  his  client  except 
as  to  formal  matters,  such  as  the  attestation  or  custody  of 
an  instrument  and  the  like,  he  should  leave  the  trial  of 
the  cause  to  other  counsel.  Except  when  essential  to  the 
ends  of  justice,  an  attorney  should  scrupulously  avoid 
testifying  in  court  in  behalf  of  his  client,  as  to  any  matter. 

19.  The  same  reasons  which  make  it  improper  in  gen- 
eral for  an  attorney  to  testify  for  his  client,  apply  with 
greater  force  to  assertions,  sometimes  made  by  counsel 
in  argument,  of  personal  belief  in  the  client's  innocence 
or  the  justice  of  his  cause.  If  such  assertions  are  habit- 
ually made  they  lose  all  force  and  subject  the  attorney  to 
falsehoods ;  while  the  failure  to  make  them  in  particular 
cases  will  often  be  esteemed  a  tacit  admission  of  belief  of 
the  client's  guilt,  or  the  weakness  of  his  cause. 

20.  It  is  indecent  to  hunt  up  defects  in  titles  and  the 
like  and  inform  thereof,  in  order  to  be  employed  to  bring 
suit ;  or  to  seek  out  a  person  supposed  to  have  a  cause  of 
action,  and  endeavor  to  get  a  fee  to  litigate  about  it.  Ex- 
cept where  ties  of  blood,  relationship  or  trust,  make  it  an 
attorney's  duty,  it  is  unprofessional  to  volunteer  advice 
to  bring  a  lawsuit.  Stirring  up  strife  and  litigation  is 
forbidden  by  law,  and  disreputable  in  morals. 

21.  Communications  and  confidence  between  client 
and  attorney  are  the  property  and  secrets  of  the  client, 
and  can  not  be  divulged,  except  at  his  instance ;  even  the 
death  of  the  client  does  not  absolve  the  attorney  from  his 
obligation  of  secrecy. 

22.  The  duty  not  to  divulge  the  secrets  of  clients  ex- 
tend further  than  mere  silence  by  the  attorney,  and  for- 
bids accepting  retainers  or  employment  afterwards  from 
others  involving  the  client's  interests,  in  the  matters 
about  which  the  confidence  was  reposed.    When  the  se- 
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Crete  or  confidence  of  a  former  client  may  be  availed  of 
or  be  material,  in  a  subsequent  suit,  as  the  basis  of  any 
judgment  which  may  injuriously  affect  his  righte,  the 
attorney  cannot  appear  in  such  cause,  without  the  con- 
sent of  his  former  client. 

23.  An  attorney  can  never  attack  an  instrument  or 
paper  drawn  by  him  for  any  infirmity  apparent  on  its 
face;  nor  for  any  other  cause  where  confidence  has  been 
reposed  as  to  the  facts  concerning  it.  Where  the  attor- 
ney acted  as  a  mere  conveyancer,  and  was  not  consulted 
as  to  the  facte,  and  unknown  to  him,  the  transaction 
amounted  to  a  violation  of  the  criminal  laws,  he  may 
assail  it  on  that  ground,  in  suite  between  third  persons, 
or  between  parties  to  the  instrument  and  strangers. 

24.  An  attorney  openly,  and  in  his  true  character, 
may  render  purely  professional  services  before  commit- 
tees, regarding  proposed  legislation,  and  in  advocacy  of 
claims  before  departmente  of  the  government,  upon  the 
same  principles  of  ethics  which  justify  his  appearance 
before  the  courte ;  but  it  is  immoral  and  illegal  for  an  at- 
torney so  engaged  to  conceal  his  attorneyship,  or  to  em- 
ploy secret  personal  solicitations,  or  to  use  means  other 
than  those  addressed  to  the  reason  and  understanding,  to 
influence  action. 

25.  An  attorney  can  never  represent  conflicting  inter- 
este  in  the  same  suit  or  transaction,  except  by  express  con- 
sent of  all  so  concerned,  with  full  knowledge  of  the  facte. 
Even  then  such  a  position  is  embarrassing,  and  ought  to 
be  avoided.  An  attorney  represents  conflicting  intereste 
within  the  meaning  of  this  rule,  when  it  is  his  duty,  in  be- 
half of  one  of  his  cliente,  to  contend  for  that  which  duty 
to  other  cliente  in  the  transaction  r^uires  him  to  oppose. 

26.  ''It  is  not  a  desirable  professional  reputation  to 
live  and  die  with — that  of  a  rough  tongue,  which  nuikes 
a  man  to  be  sought  out  and  retained  to  Ratify  the  m^Jey- 
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olent  feeling  of  a  suitor,  in  hearing  the  other  side  well 
lashed  and  vilified/' 

27.  An  attorney  is  under  no  obligation  to  minister  to 
the  malevolence  or  prejudices  of  a  client  in  the  trial  or 
conduct  of  a  cause.  The  client  cannot  be  made  the  keeper 
of  the  attorney's  conscience  in  professional  matters.  He 
cannot  demand  as  of  right  that  his  attorney  shall  abuse 
the  opposite  party  or  indulge  in  offensive  personalities. 
The  attorney,  under  the  solemnity  of  his  oath,  must  de- 
termine for  himself  whether  such  a  course  is  essential  to 
the  ends  of  justice  and  therefore  justifiable. 

28.  Clients  ami  not  their  attorneys  are  the  litigants; 
and  whatever  may  be  the  ill-feeling  existing  between 
clients,  it  is  unprofessional  for  attorneys  to  partake  of  it 
in  their  conduct  and  demeanor  to  each  other,  or  to  suitors 
in  the  case. 

29.  In  the  conduct  of  litigation  and  the  trial  of  causes, 
the  attorneys  should  try  the  merits  of  the  cause,  and  not 
try  each  other.  It  is  not  proper  to  allude  to,  or  comment 
upon,  the  personal  history,  or  mental  or  physical  peculiar- 
ities or  idiosyncracies  of  opposite  counsel.  Personalities 
should  always  be  avoided,  and  the  utmost  courtesy  al- 
ways extended  to  an  honorable  opponent. 

30.  As  to  incidental  matters  pending  the  trial,  not 
aflfecting  the  merits  of  the  cause,  or  working  substantial 
prejudice  to  the  rights  of  the  client,  such  as  forcing  the 
6pt>osite  attorney  to  trial  when  he  is  under  affliction  or 
bereavemtot;  forcing  the  trial  on  a  particular  day  to  the 
serious  ihjury  of  the  opposite  attorney,  when  no  harm  will 
r^iilt  from  a  trial  at  a  different  time;  the  time  allowed 
for  signing  a  bill  of  exceptions,  crossing  interrogatories, 
ind  the  like;  the  attorney  must  be  allowed  to  judge.  No 
client  had  a  right  to  demand  that  his  attorney  shall  be 
illiileral  in  such  matters,  or  that  he  should  do  anything 
therein  repugnant  to  his  own  sense  of  honor  and  pro- 
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priety;  and  if  such  a  course  is  insisted  on,  the  attorney- 
should  retire  from  the  cause. 

31.  Where  an  attorney  has  more  than  one  regular 
client,  the  oldest  client  in  the  absence  of  some  agreement 
should  have  the  preference  of  retaining  the  attorney,  as 
against  his  other  clients  in  litigation  between  them. 

32.  The  miscarriages  to  which  justice  is  subject,  and 
the  uncertainty  of  predicting  results,  admonish  attor- 
neys to  beware  of  bold  and  confident  assurances  to  clients, 
especially  where  the  employment  depends  upon  the  as- 
surance, and  the  case  is  not  plain.* 

38.  Prompt  preparation  for  trial,  punctuality  in  an- 
swering letters  and  keeping  engagements,  are  due  from 
an  attorney  to  his  client,  and  do  much  to  strengthen  their 
confidence  and  friendship. 

34.  An  attorney  is  in  honor  bound  to  disclose  to  the 
client  at  the  time  of  retainer,  all  the  circumstances  of  his 
relation  to  the  parties,  or  interest  or  connection  with  the 
controversy,  which  might  justly  influence  the  client  in 
the  selection  of  his  attorney.  He  must  decline  to  appear 
in.  any  cause  where  his  obligation  or  relations  to  the  op- 
posite parties  will  hinder  or  seriously  embarrass  the  full 
and  fearless  discharge  of  all  his  duties. 

35.  An  attorney  should  endeavor  to  obtain  full  knowl- 
edge of  his  client's  cause  before  advising  him,  and  is 
bound  to  give  him  a  candid  opinion  of  the  merits  and 
probable  result  of  his  cause.  When  the  controversy  will 
admit  of  it,  he  ought  to  seek  to  adjust  it  without  litiga^ 
tion,  if  practicable. 

36.  Where  an  attorney,  during  the  existence  of  a  rela- 
tion, has  lawfully  made  an  agreement  which  binds  his 
client,  he  cannot  honorably  refuse  to  give  the  opposite 
party  evidence  of  the  agreement,  because  of  his. subse- 
quent discharge  or  instructions  to  that,  effect  by  hi|  for- 
mer client.  ••',.'..      ., 

37.  Money  or  other  trwst  property  coming  into  the 
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poBsedsion  of  the  attorney  should  be  promptly  reported, 
and  never  commingled  with  his  private  property  or  used 
by  him,  except  with  the  client's  knowledge  and  consent. 
38.  Attorneys  should,  as  far  as  possible,  avoid  becom- 
ing either  borrowers  or  creditors  of  their  clients;  and 
they  ought  scrupulously  to  refrain  from  bargaining  about 
the  subject  matter  of  their  litigation,  so  long  as  the  rela- 
tion of  attorney  and  client  continues. 

39.  Natural  solicitude  of  clients  often  prompts  them 
to  offer  assistance  of  additional  counsel.  This  should  not 
b^  met,  as  it  sonaetimes  is,  as  evidence  of  want  of  confi- 
dence; but  after  advising  frankly  with  the  client,  it 
should  be  left  to  his  determination. 

40.  Important  agreements  affecting  the  rights  of 
clients  should,  as  far  as  possible,  be  reduced  to  writing; 
but  it  is  dishonorable  to  avoid  performance  of  an  agree- 
ment fairly  made,  because  not  reduced  to  writing,  as 
required  by  rules  of  court. 

41.  An  attorney  should  not  ignore  known  customs  or 
practice  of  the  bar  or  6f  a  particular  court,  even  when 
the  law  permits,  without  giving  opposing  counsel  timely 
notice. 

42.  An  attorney  should  not  attempt  to  compromise 
with  the  opposite  party,  without  notifying  his  attorney, 
if  practicable. 

43.  When  attorneys  jointly  associated  in  a  cause  can- 
not agree  as  to  any  matter  vital  to  the  interest  of  the 
client,  the  course  to  be  pursued  should  be  left  to  his  deter- 
mination. The  client's  decision  should  be  cheerfully  ac- 
quiesced in  unless  the  nature  of  the  difference  makes 
it  impracticable  for  the  attorney  to  co-operate  heartily 
aAd  effectively ;  in  which  event,  it  is  his  duty  to  be  asked 
to  be  discharged. 

44.  An  attorney  coming  into  a  cause  in  which  others 
are  employed,  should  give  notice  »s  soon  as  practicable, 
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and  ask  for  a  conference,  and  if  the  association  is  oIk 
jedtionable  to  the  attorney  already  in  the  cause»  theoth6r 
attorney  should  decline  to  take  part»  unless  the  first  at- 
torney is  relieved, 

45.  An  attorney  ought  not  to  engage  in  discussion 
or  arguments  about  the  merits  of  the  case  with  the  op- 
posite party,  without  notice  to  his  attorney. 

46.  Satisfactory  relations  between  attorney  and  client 
are  best  preserved  by  a  frank  and  explicit  understandinjg 
at  the  outset,  as  to  the  amount  of  the  attorney's  compensa- 
tion; and  where  it  is  possible,  this  should  always  be 
agreed  on  in  advance. 

47.  In  general  it  is  better  to  yield  something  to  a 
client's  dissatisfaction  at  the  amount  of  the  fee,  though 
the  sum  be  reasonable,  than  to  engage  in  a  law. suit  to 
justify  it,  which  ought  always  to  be  avoided,  except  as  a 
last  resort  to  prevent  imposition  or  fraud. 

48.  Men,  as  a  rule,  overestimate  rather  than  under 
value  the  worth  of  their  services,  and  attorneys  in  fix- 
ing their  fees  should  avoid  charges  which  unduly  mag- 
nify the  value  of  their  advice  and  services,  as  well  as 
those  which  practically  belittle  them.  A  client's  ability  to 
pay  can  never  justify  a  charge  for  more  than  the  ser- 
vice is  worth;  though  his  poverty  may  require  a  less 
charge  in  many  instances,  and  sometimes  none  at  all. 

49.  An  attorney  may  charge  a  regular  client,  who  en- 
trusts him  with  all  his  business,  less  for  a  particular  ser- 
vice than  he  would  charge  a  casual  client  for  like  ser- 
vices. The  element  of  uncertainty  of  compensation  where 
a  contingent  fee  is  agreed  on,  justifies  higher  charges  than 
where  conlpensation  is  assured. 

50.  In  fixing  fees  the  following  elements  should  h& 
considered :  First.  The  time  And  labor  required,  the 
novelty  and  difficulty  of  the  questions  involved,  and  the 
skill  requisite  to  properly  conduct  the  cause.  2d.  *  Wheth* 
er  the  particular  case  will  debar  the  attorney's  appear- 
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ance  for  others  in  cases  likely  to  arise  out  of  the  itrans- 
actum,  and  in  which  there  is  a  reasonable  expectation 
that  the  attorney  would  otherwise  be  employed;  And 
herein  of  the  loss  of  other  business  while  employed  in  the 
particular  case,  and  the  antagonism  with  other  clients 
growing  out  of  the  employment.  3d.  The  customary 
charges  of  the  bar  for  similar  services.  4th.  The  real 
amount  involved  and  the  benefit  resulting  from  the  ser- 
vices. 6th.  Whether  the  compensation  was  contingent 
or  assured.  6th.  Is  the  client  a  regular  one,  retaining 
the  attorney  in  all  his  business?  No  one  of  these  consid- 
erations is  in  itself  controlling.  They  are  mere  guides  in 
ascertaining  what  the  service  was  really  worth;  apd  in 
fixing  the  amount  it  should  never  be  forgotten  that  the 
profession  is  a  branch  of  the  administration  of  justice 
and  not  a  mere  money  getting  trade. 

51.  Contingent  fees  may  be  contracted  for;  but  they 
lead  to  many  abuses,  and  certain  compensation  is  to  be 
preferred. 

62.  Casual  and  slight  services  should  be  rendered 
without  charge  by  one  attorney  to  another  in  his  personal 
cause;  but  when  the  service  goes  beyond  this,  an  attor- 
ney may  be  charged  as  other  clients.  Ordinary  advice 
and  services  to  the  family  of  a  deceased  attorney  should 
be  rendered  without  charge  in  most  instances ;  and  where 
the  circumstances  make  it  proper  to  charge,  the  fees 
should  generally  be  less  than  in  cases  of  other  clients. 

63.  Witnesses  and  suitors  should  be  treated  with  fair- 
ness and  kindness.  When  essential  to  the  ends  of  justice 
to  arraign  their  conduct  or  testimony,  it  should  be  done 
without  vilification  or  unnecessary  harshness.  Fierce- 
ness of  manner  and  uncivil  behavior  can  add  nothing  to 
the  truthful  dissection  of  a  false  witness'  testimony  and 
often  rob  deserved  strictures  of  proper  weight. 

54.  It  is  the  duty  of  the  court  and  its  offtcers  to  pro- 
vide for  the  comfort  of  jurors.    Displaying  special  con- 
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cem  for  their  comfort,  and  volunteering  to  ask  favors  for 
them,  while  they  are  present — such  as  frequent  motions 
to  adjourn  trials,  or  take  a  recess,  solely  on  the  ground  of 
the  jury's  fatigue,  or  hunger,  and  uncomfortableness  of 
their  seats,  or  the  court  room,  and  the  like — should  be 
avoided.  Such  intervention  of  attorneys,  .when  proper, 
ought  to  be  had  privately  with  the  court;  whereby  there 
will  be  no  appearance  of  fawning  upon  the  jury,  nor 
groun4  for  ill-feeling  of  the  jury  towards  the  court  or 
opposite  counsel,  if  such  requests  are  denied.  For  like 
reasons,  one  attorney  should  never  ask  another  in  the 
presence  of  the  jury,  to  consent  to  its  discharge  or  dis- 
persion ;  and  when  such  a  request  is  made  by  the  court, 
the  attorneys,  without  indicating  their  preference,  should 
ask  to  be  heard  after  the  jury  withdraws. 

55.  An  attorney  ought  never  to  converse  privately 
with  jurors  about  the  case;  and  must  avoid  all  unneces- 
sary communication,  even  as  to  matters  foreign  to  the 
cause,  both  before  and  during  the  trial.  Any  other 
course,  no  matter  how  blameless  the  attomey^s  motives, 
gives  color  to  the  imputing  evil  designs,  and  often  leads 
to  scandal  in  the  administration  of  justice. 

56.  An  attorney  assigned  as  counsel  for  an  indigent 
prisoner  ought  not  to  ask  to  be  excused  for  any  light 
cause,  and  should  always  be  a  friend  to  the  defenseless 
and  oppressed. 
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FORMER  PRESIDENTS. 


*WALTER  L.  BRAGG, 
January  20,  1879,  to  December  4,  1879. 

EDMUND  W.  PETTUS, 
December  4,  1879,  to  December  2,  1880. 

♦JOHN  LITTLE  SMITH,. 
December  2, 1880,  to  December  30, 1881. 

♦EDWARD  A.  O'NEAL, 

December  30,  1881,  to  November  29,  1882. 

♦M.  L.  STANSEL, 

November  29,  1882,  to  August  2,  1883. 

♦HENRY  C.  SEMPLE, 

August  2,  1883,  to  August  7,  1884. 

*N.  H.  R.  DAWSON, 

August  7,  1884,  to  December  3,  1884. 

♦WILLIAM  H.  BARNES, 
December,  3,  1884,  to  December  3,  1885, 

♦WILLIAM  M.  BROOKS, 
December  3,  1885,  to  December  2,  1886. 

♦HENRY  C.  TOMPKINS, 
December  2,  1886,  to  December  15, 1887. 

♦WILBUR.  F.  FOSTER, 

December  15,  1887,  to  December  20,  1888. 

MILTON  HUMES, 

December  20,  1888,  to  August  1,  1889. 

♦THOMAS  H.  WATTS, 

August  1,  1889,  to  August  7,  1890. 

HANNIS  TAYLOR, 

August  7,  1890,  to  July  9,  1891. 

A.  B.  McEACHIN, 
July  9,  1891,  to  July  7,  1892. 

♦A.  C.  HARGROVE, 
July  7,  1892,  to  July  6,  1893. 
♦Deceased. 
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J.  R.  DOWDELL, 
July  6,  1893,  to  July  11,  1894. 

JAMES  E.  WEBB, 

July  11, 1894,  to  July  11,  1895. 

♦DANIEL  S.  TROY, 

July  11,  1895,  to  September  25,  1895. 

♦RICHARD  C.  JONES, 

First  Vice-President,  Acted  as  President 

from  the  death  of  Col.  Troy. 

September  25,  1895,  to  August  6,  1896. 

♦RICHARD  H.  CLARKE, 

August  6, 1896,  to  July  1, 1897. 

JOHN  P.  TILLMAN, 
July  1, 1897,  to  June  18,  1898. 

♦JOHN  D.  ROQUEMORE, 
June  18, 1898,  to  June  17, 1899. 

JOSEPH  J.  WILLETT, 

June  17, 1899,  to  June  16, 1900. 

THOMAS  G.  JONES, 

June  16,  to  June  29,  1901. 

EDWARD  L.  RUSSELL, 

June  29,  1901,  to  July  5,  1902. 

LAWRENCE  COOPER, 

July  5,  1902,  to  June  20,  1908. 

EDWARD  dbGRAFFENRIED, 

June  20,  1903,  to  July  9, 1904. 

•  THOMAS  R.  ROULHAC, 

July  9,  1904,  to  July  1,  1905. 

GEO.  P.  HARRISON. 

July  1,  1905,  to  July  6,  1906. 

FREDERICK  G.  BROMBERG, 

July  6,  1906. 

♦Deceased. 
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OFFICERS  OF  THE  ASSOCIATION. 
1906-1907. 


PRESIDENT: 
FREDERICK  G.  BROMBERG>  Mobile. 

vice-presidents: 
H.  S.  D.  Mallory,  Selma. 
A.  D.  Sayre,  Montgomery.      . 
J.  H.  Nathan,  Sheffield. 
W.  W.  Whiteside,  Anniston. 
Henry  Fitts,  Tuscaloosa. 

secretary  and  treasurer  : 
ALEXANDER  TROY,  Montgomery. 

executive  committee: 
Geo.  W.  Jones,  Chairman, 

R.  T.  GOQDWYN, 

Lee  H.  Weil, 
j.  l.  holloway, 
Alex.  Troy,  Ex-offido. 

CENTRAL  COUNCIL: 

John  London,  Chairman,,  Birmingham, 
Lee  C.  Bradley,  Birmingham, 
Edward  DEGRAFPENREro,  Greensboro, 
E.  K.  Campbell,  Birmingham, 
C.  C.  Whitson,  Talladega. 
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COMMITTEES,    1906-1907. 


ON  JURISDICTION  AND  LAW  REFORM. 

H.  Austin,  Chairman Mobile 

R.  L.  Harmon  Montgomery 

Louis  B.  Jeffries   Selma 

E.  H.  Dryer  Talladega 

D.  C.  Blackwell  ' Anniston 

ON  JUDICIAL  ADMINISTRATION  AND  REMEDIAL 
PROCEDURE. 

W.  H.  Thomas,  Chairman Montgomery 

W.  H.  Tayloe Uniontown 

Charles  W.  Fergufeon   Birmingham 

J.  H.  Nathan   " Sheffield 

Thomas  L.  Sowell    Jasper 

ON   LEGAL   EDUCATION  AND   ADMISSION   TO   THE   BAR. 

W.   S.  Thorington,   Chairman    - Tuscaloosa 

John  M.  Caldwell  Birmingham 

John  A.  Elmore   Montgomery 

Hinds   Peevey    Birmingham 

C.  D.  Kline Anniston 

ON  CORRESPONDENCE. 

Julius  Sternfeld,  Chairman   Montgomery 

S.  S.  Pleasants  Huntsviile 

John   McKinley    Eutav 

E.  W.   Faith    Mobile 

Erie  Pettus   Athens 

ON  LEGISLATION. 

J.  J.  Mayfield,  Chairman Tuscaloosa 

R.  F.  Ligon  Montgomery 

Ray  Rushton Montgomery 

W.  B.  Oliver Tuscaloosa 

S.  L.  Brewer  Tuskegee 
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•    ON  PUBLICATION. 

R.  C.  Brickell,  Chairman Huntsville 

J.  W.  Davidson Birmingham 

Isaac  R.  Hinton  CarroUton 

E.  W.  Pettus,  Jr : Selma 

Henry  McDonald   Demopolis 

ON  GRIEVANCES. 

Lawrence  Cooper,  Chairman Huntsville 

J.  T.  Kirk Tuscnmbia 

George  W.  Peach   Clayton 

George  H.  Parker  Cullman 

W.  P.  Acker Anniston 

ON  LOCAL  BAR  ASSOCIATIONS. 

Mac  A.  Smith,  Chairman   . . ., Prattville 

Y{.  M.  Lackey Dadeville 

L.  C.  McCord   Guntersville 

A.  R.  Brindley Gadsden 

G.  W.  L.  Smith  Brewton 

ON  LEGISLATIVE  ENACTMENT. 

J.  M.  Foster,  Chairman Tuscaloosa 

H.  P.  Merritt,  Tuskegee 

A.  H.  Carmichael  , Tuscumbia 

DELEGATES  TO  AMERICAN  BAR  ASSOCIATION. 

S.  H.  Dent,  Jr Montgomery 

B.  P.  Crum  Montgomery 

John  Pelham  Anniston 

SPECIAL  COMMITTEE  TO  INVESTIGATE  VIOLATIONS  OF 
THE  CODE  OF  ETHICS. 

W.  T.  Sanders,  Chairman Athens 

S.  D.  Weakley   Birmingham 

Emmet    O'Neal  Florence 
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HONORARY  MEMBERS. 


Hon.  T.  W.  Coleman,  Hon.  Alex.  C.  King,  Ga., 

row.  Jno.  F.  Dillon,  N.  I.Hon.  Wm.  J.  Curtis,  N.  Y., 
Hon.  J.  R.  DowDELL,  Hon.  J.  R:  Tyson, 

Hon.  H.  a.  Sharpe,  Hon.  D.  D.  Shelby, 

Hon.  H.  M.  Somerville,      Hon.  H.  A.  Herbert,  D.  C. 
Hon.  R.  W.  Walker,  Hon.  J.  R.  Lamar,  Ga., 

Hon.  J.  M.  Falkner,  Hon.  E.  M.  Shepard,  N.  Y., 

Ht)N.  Thos.  G.  Jo>jes,  Hon.  N.  D.  Denson, 

Hon.  F.  H.  Busbee,  N.  C,  Hon.  Jno.  C.  Andbeson, 
HON;  Jon.  Haralson,  Hon.  R.  T.  Simpson, 

How.  H.  T.  TouLMiN,  Hon.  Jno.  W.  Judd^  Tenn., 

Hon.  S.  B.  Toney,  Col.,       Hon.  Judson  Harmon,  Ohio. 


MEMBERS,  1906-1907. 

Acker,  W-  P Anniston 

Adams,  W.  M Glanton 

Allen,  -  Vassar   L Birmingham 

Alston,  A.  H Clasrton 

Ashcraft,  J.  T Florence 

AilatiU,  H Mobile 

Avant,  C.  A Birmingham 

Ball,  F.  S Montgomery 

Ballard,  Eugene Prattville 

Bamett,  A.  E Opelika 

Bestor,  D.  P Mobile 

Beator,  D.  P.  Jr Mobile 

Birch,  Alex.  C Birmin^am 

Blackwell,  D.  C Anniston 

Blakey,  Wm.  M Montgomery 

Bowie,  S.  J Anniston 

Boykin,  W.  J Gadsden 

Bradley,  Lee  C Birmingham 

Brandon,  W.  W Tuscaloosa 

Bvew0r,  S.  L Tuakogee 
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Brickell,  R.  C Huntsville 

Bricken^  C.  R Luvome 

Bridges,  B.  B Dadeville 

Briadley,  A.  R Gadsden 

Bromberg,  F.  G Mobile 

Brown,  Armstead  Montgomery 

Brown,  Chas.  G Birmingham 

Caffey,  F.  G New  York,  N.,Y. 

Callahan,   W.    W Decatur 

Caldwell)  John  M Birmingliam 

Campbell,  E.  K Birmingliam 

Carmichael,  A.  H Tuscombia 

Chambers,  W.  L Washington,  D*  C. 

Chapman,  W.  R Geneva 

Chilton,  John  M Montgomery 

Coleman,  Phares Mentgomery 

Cooper,  Geo.  P Huntsrille 

Cooper,  Lawrence Huntsrille 

Cox,  Samuel  L Carrollton 

Crum,  Benj.  P Montgomery 

Davison,  J.  M Brewton 

Davidson,  J.  W Birmingham 

deGraffenried,  E.  Greensboro 

Dent»  S.  H.  Jr Montgomery 

Dryer,  B.  H Talladega 

Elmore,  John  A Montgomery 

Evans,  A.  A Clayton 

Evans,  G^  A Birmingham 

Evins,  R.  B Greensboro 

Eyster,  John  C Decatur 

Faith,  E.  W Mobile 

Ferguson,  C.  W Birmingham 

Field,  8.  L Montgomery 

Fitts,  Henry  Tuscaloosa 

Fitts,  W.  C MoWle 

Fitzpatrick,  Alva   Mont^pamery 

Fort,  Wm.  E Birmingham 

Foster,.^.  H Huntsville 
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Foster,  J.  M , TuacalooM 
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